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Filing# 90317157 E-Filed 05/30/2019 02:03:18 PM 

~upreme ~ourt of jflotiba 
THURSDAY, MAY 30, 2019 

ROBERT A. KOROLY 

Petitioner( s) 

CASE NO.: SC19-21 
Lower Tribunal No(s).: 

lDl 7-1381; 172010CF002412XXXAXX 

vs. STATE OF FLORIDA 

Respondent( s) 

This cause having heretofore been submitted to the Court on jurisdictional 
briefs and portions of the record deemed necessary to reflect jurisdiction under 
Article V, Section 3(b ), Florida Constitution, and the Court having determined that 
it should decline to accept jurisdiction, it is ordered that the petition for review is 
denied. 

No motion for rehearing will be entertained by the Court. See Fla. R. App. 
P. 9.330(d)(2). 

LABARGA, LAWSON, LAGOA, LUCK, and MUNIZ, JJ. , concur. 

A True Copy 
Test: 

JolinA. Tomasino 
Clerk, Supreme Court 

kc 
Served: 

MICHAEL R. UFFERMAN 
DANIEL KRUMBHOLZ 
HON. KRISTINA SAMUELS, CLERK 
HON. PAM CHILDERS, CLERK 
HON. THOMAS VICTOR DANNHEISSER 
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DISTRICT COURT OF APPEAL, FIRST DISTRICT 
2000 Drayton Drive 

Robert A. Koroly 

Appellant I Petitioner(s), 

BY ORDER OF THE COURT: 

Tallahassee, Florida 32399-0950 
Telephone No. (850)488-6151 

December 05, 2018 

v. 

CASE NO.: 1D17-1381 
L.T. No.: 2010-CF-2412A 

State of Florida 

Appellee I Respondent(s) 

Appellant's motion filed August 31, 2018, for rehearing is denied. 

I HEREBY CERTIFY that the foregoing is (a true copy of) the original court order. 

Served: 

Hon. Pamela Jo Bondi, AG 
Samuel B. Steinberg, AAG 

jm 

0'<.":zt-~ 
KRISTINA SAMUELS. CLERK 

Michael Ufferman 
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FIRST DISTRICT COURT OF APPEAL 
STATE OF FLORIDA 

No. lDl 7-1381 

ROBERT A. KOROLY, 

Appellant, 

v. 

STATE OF FLORfDA, 

Appellec. 

On appeal from the Circl1it Court for E~scambia County'. 
Thoma8 V. Da11nheisser, Judge. 

August. 16, 2018 

RowE,J. 

After const1mi11g fourtf'en beers, Robert Karoly drove the 
wrong way 011 Interstate 110 colliding head-011 witl1 a vehicle 
dri\ren by Joh11n)t Robinso11. VV'ithin seconds, a tl1ird vehicle driven 
by Cln_rcnce ,Jordan struck Robinso11's \'chicle. The crash left 
Jordan with serious injuries, a11d Robinso11 died as a result of the 
injuries he sustained in the craRh. 

l{oroly -..vas charged \vlth DlJ[ man8lat1ghter and D-UI with 
serio11s bodily· i11j11ry. Karoly· elected not to go to trial and entered 
a plea. Ile v.•as sentenced to 13.25 :years' imprisonment fOllowed 
by 6. 75 years' probation. 
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1\fter ser\ri11g four :years of 11is sentence, Koroly· sot1gl1t to 
withdraw l1is IJlec1 011 groun(is that his cou11sel \Vas ineffective for 
failing to retain an accide11t reco11struclion exr1ert lo e\raluate the 
r1)c1d conrlitlons that existed at the' time of the crc1sh. Koroly 
argued tl1at had his counsel retained a11 expert, the expert \Vot1ld 
ha\'(' discovcrccl licft•ctivc sig·nage cJn the interstate and hazardollS 
weatl1er conditions, both of which could have cu11Lributecl to tl1e 
crash. Un<icr those circt1mstc1nces, Koroly asserts that hP \Vou]d 
not have e11terecl a plea. The trial colt.rt. denied Korol)1 's 1notion, 
concluciing tl1at Cl)11ni::el's perfor1n;1nce wa::; not deficient.. VVe ngre<~ 
a11d affirm. 

ICorol:y was a co1nmissio11ed officer in tl1e U11ited States Navy. 
He ha(i ser\red nt:::irly eight y·ears as a Ila\ral aviator~ with the last 
fe\v years of his inilitary career as a i1igl1t in8tructor stationed at 
tht: Nuv::1] i\ir Statio11 in I>ensacola, T,~"Jorida. 'rl1c record is replete 
\Vith references to Koroly's achievements aI1d 11onorable service to 
his colintry. Kumer()t1s letters ofl'ered at scntcn('ing b:y Korol:y's 
famil)'·, frien(ls, an({ colleagues recr)unt Korr>l~y's past 
accomplishments and fut11re potential. 

a. 'I'he crash 

On April 30, 2010, Koroly celebrated one aspect oft.hat future. 
He plan11ell to n1ove i11 with his soo11-to-be fia11ce 1111rl her chilrlren. 
Korol)' c111d hjs friends visited n111ltiple bars that eve11ing i11 
downtown Pensacola. ~fhe celebraL](>n lusted into the ea.rly 
n1orning hours of1Vla3r 1., 2010. 

So111ctime before 5:42 a.in., the celebration ende<l., It is 
unknow11 what time Koroly' left d1)\Vntown Pensacola {)T wh~y he got 
behinrl tl1e wheel of his SlTV. T11ere i::; no evidence of where he wa8 
headed or 11ow he carnc to be dri\'ing· the \Vrong \Vay on the 
interstate. What is lcnOV\'Il is this: with a blood alcohol level of 
over t\vice the leg:1l lin1iL, Koroly t~ntured i:-1 soutl1bound exit ran1p 
on Interstate 110 ancl drove at least 1,700 feet iI1 tl1e v\•ro11g· 
directic>n tJcfore colliding hea.d-on \vith 54-:ycar-olct Johnny· 
Robinson. Robinson, a single father of four, \Vas tr;:1\'eling home 
fr1)m worl<:: to his home in Na\'arre, F'lorlda. I-\obi11so11 and Korol:y's 
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vehicles sp11n out of control before coming to a stop in the center 
lane of the 11ighwa3'. Withi11 seconds. 25-:year-old Clarence Jord~-tn 
strL1ck the right side of f-1.obinson's vehicle. 

1'he forct~ of the i1npact trapped Karoly· i11slde his SUV. When 
officers arrived, Robinso11 was unconscious. Jorda.n was found 
lying on the gr{JL1nd next to his driver's side door. f-Ie had 
atte111r;ted Lo exit his car arid l1elp RoLin~·H)ll a11d Karoly, but 11e fell 
due to his right hip bcl11g dislocated in the crash. 

An eyev...·itness told officers that Karoly's vehicle came out of 
nowl1ere and had been traveling i11 the v.rrong {lirection. 1'he 
v.ritness, who had 1111lled over to help the victims, observed that 
Karoly was '1ot1t of it." In the ambulance, tvvo emergenc:y 
responders overheard Karoly' admit to drinking fourteen beers. 
The officers 11oticed Karoly's eyes were bloodshot and his speech 
was sll1rred. 

Koroly initially denied being the driver of the SUV. After the 
officers asked him if lie v.'as a member of the military', l{oroly 
changed his story a11d aclmitted tl1at he l1ad been driving and could 
not remember \\'hat happened. He cooperated with law 
enforcement in their investig·ation b)' consenting to a blood draw 
at the hospital. The te8ts re·vealed Korol)r's blood alcol1ol content 
was .166. 

Johnn:y Robinson was pronotinced dead at Baptist Hospital 
fro1n the injuries he sttstained in the crash. Clc1rence (Jorclan 
suffered from a broke11 hand, fotir broke11 fingers, a gasl1 on 11.is 
right leg, a11d a dislocated 11ip. He required eight da.ys of 
hospitalization and underwent hip sttrgery, followed by extensive 
physical therap)'. Korol)' was chc1rgcd with DU] mn11slaughter for 
the death of Robinso11. He \·vas chargecl with DUI v.i·ith serious 
bodily inj11ry for cal1sing ,Jorda11's in.j11ries. 

h. Rctai11ing co11nsel 

Koroly's 11arcnts retained defense attorney Clinton Couch to 
defe11d Ko1·ol)'. The Kurolys were i11ti1natel:y i11\rolved with the 
case. Residents of Philadelphia. Mr. and Mrs. Karoly flew to 
Florida at least foL1r ti1nes during tl ii.ine-month i1eriod to meet with 
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Couch abot1t Karoly's defense. They often prepared V\'ritten 
questior1s for Couch. Tl1e:y \vanted to understa11d the gravit~y of the 
charges and what sentence Korol)' could be facing. 

Ear]y· in Co11cl1's re1)resentation of Korol:y, the Korol:'/S 
discussed with Cou(;l1 the possibilit)r (Jf retaini11g a11 acci<.lent 
reconstruction expert. According to Mr. Karoly, the Korolys had 
fan1ily friends V11ho were defense attor11eys in Philadelphia; tl1ose 
friends stressed to the Korolys that obtaining· an accident 
reco11strl.1ction report should be their t(JP priority. Sltch a report 
could help explain the cat1se of the crash. The Korol).rs conve)red 
this i11formation to Couch. Tl1ey asked him to research whether 
there had been a history of traffic proble1ns near and aro11nd the 
crash site. They <.llso sol1ght informatio11 011 the road signage, 
11oping to uncover an alternative cause of the crash t1nrelated to 
Korol;r's intoxication. During every conversatio11, \Vhcther in 
person or via telephone, the Korolys asked CollCh about the 
reconstrl1ction expert :1nd whether one could be retained. :Money' 
\Vas not an isst1e. Coucl1's response was alv.'a~ys that lie "'·ould look 
into the road signage issl1cs, but the accident reconstruction expert 
would have to wait until there was a plea offer or trial. 

1\t so1nc i)oint, Couch did contact an accident rcco11struction 
ex1Jert, CI1ristopher Bloomberg. Act:l)rding to Couch, he sent 
Bloomberg a cop;r of the traffic hon1icide report a11d photographs of 
tf1e scene of the crash. He ask:ecl Bloo1nberg to conduct a 
"preliminary evaluation" to see if there ""·as anythi11g in the 
docu1nents that raised "any red flag·s." Bloomberg, according to 
Couch, reviewed the docun1ents and determined t11ere was 11othing 
that wo11ld just.if)' a more comprehensive accident reconstructi{)ll. 

Following thi8 com1nunicatio11, Col1ch did not retain 
Bloomberg, or any other expert to perforn1 a more co1nprehensive 
accident reconstr11ction. He never told the Korolys tl1at he 
consulted with Bloomberg; instead, lie told then1 that a11 accident 
reconstructio11 report wol1ld not help I\..oroly's case aJ1d suggested 
Karoly· enter a plea. 

4 

A-6



c. Plea a11d sente11cing· 

On advice from Couc.;h, l{oroly enLered a slraig11t-up plea. Al 
sentencing) Koroly and his fa1nil:y offered emotional apologies to 
the Robinson fa.mil~.' and to ()la_re11ce ,JtJrd::i.n. Korol~c a_ccepted full 
rcspo11sibi !ity for "his 11egligent behavior" and anticipated a tJcriod 
of i1nprisonn1ent. Korol:y' ad1nitted th;:it he w;:1s solely' responsible 
and that he wo1.ild ne-ver forgive himseJf for 11is poor j1.1dg1nent 011 
the n1orning f)f the era.sh. He reve:1lecl t.hc1t he l1a{_l sticccssfull~v 

cornpletcd a t\\'elve-step progra111 with a pron1ise to never const1me 
alcol1ol ag·ain. Korol}' ·vowed to turn thl~ Rol-)i11son fan1Lly1's Lraged~y 

into a life-lo11g 1nission by joi11ing the 1nove111ent against dri11ki11g 
a11d c!riving. He want.eel lo 11elp otlrer 111t~rr1l1eri,; of the n1llit:1ry who 
ma:y be unkno\vingl:y suffering fron1 alcoholis111. J\ftcr co1nplctio11 
of his sentence, K{Jl'<>l:y pla.11ned to st:1t't a rnilit:1ry' r1rog·r~1n1 to 
reinforce the dangers of drt1n};;: drivi11g. 

On ll1arch 24, 2011, the court sentenced Koruly to the 
m-ini1n1J1n sentence a1Jo\V[1b]e un_der the Cr-i1ninal I)11nishn1ent 
Code. For DUI manslaughter, a :3econ<l-clegree felo11y p11nishalJle 
by up to 15 years' i1nprison1nent, Koroly was sentenced to 18.25 
:years' imprisonn1e11t follo\ved b:y 1.75 years' probatio11. For DUI 
with serio11s l)odily inj11r:y, a third-<icg·rt~e felon)' punisl1able b~y lllJ 
to 5 years' i1npriso11me11t, l(orol}' wa8 sente11cetl to 5 _years' 
probation. 

d. I_Jostcon\'iction motion 

After scr\'ing t\vo :years of his sentence, Koroly" retained 
mechanical engineer Donalcl Fournier to conduct a con1prehensive 
accide11t reconstr11ctio11 ana1yrsis of the crash. Fournier exa_1ni11ed 
the traffic homicide report and the era.sh ::-;cene ph1)los. He· also 
visited the scene of the accident and atten1pted to ide11tif;• Karoly's 
tra\rel p~1ttern. 1'"'ot1rnler l1ncovcre1l fo11r plal1sit1le routes Korol)' 
could have driven from downtov.'11 Pe11sacola to a southbou11d 
Intcrst::ilC 110 exit ramJJ. He conclt1dcrl th~it the roads \Vere 
deficiently signed, marked, and painted, and that the weather 
conditions on the morning t)f the crf1sh wer{~ fogg)' c1ncl dark. It was 
l1is opinion t.l1at as configured, tl1e roadway· g·eo1netr)' and signage 
\vould actively mislead a driv·er unfamiliar with the area to c1i.ter 
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the soutl1bound exit and that any· dri\'er cotlld ha\"C fot1nd 
themselves going the wrong \.\'a:v on southbound I11terstate 110. 

Based on Fournier)s findings, Koroly filed a postco11victio11 
motion alleging Co11ch \\ras. ineffective for failing to retain a11 
accident reco11struction expert. Had Co11ch retained a11 ex1Jert, 
Korol)' argued, the deficic11cics ir1 the road slg11age \vould ha\'e 
beer1 discovered and Karoly would ha\'€ elected to go to trial. 

At the e\1ider1tiar:v heari11g on the motio11, Co11ch, Fo1tr11ier, 
a11d l)loombcrg testified. f)oard certified criminal defenRe attorne.y 
Michael Kessler and Karoly's father, Robert Korol)•, Sr., also 
testified. f?ournier estin1ated the dlstance Koroly drove the \\'l'()flg 

wet)' on I11terstate 11.0 was between 1, 700 feet (tl1e lengtl1 of at least 
five football fields) and two miles . .f<'ournier ad1nittcd tha.t he had 
not taken into account Koroly's blood alcohol level of .166. 

Bloomberg·, tl1e expert who had bee11 contacted 11y Col1ch. 
recalled speaking· to Co11ch on the phone l1ut could not rcn1cn1l)cr 
tl1e specific co11tent of their conversation. Bloomberg testified that 
Couch hired him to "essentiall~y evaluate so1ne materials that \Vere 
sent in." He i1erformed a preliminar:y revie\v i11 order to determine 
what else \Vould be needed to complete a more comprehe11sive 
evaluation and ar1~1l~ysis. Followi11g their initial contact, Couch 
never directed Bloomberg to clo an)'thing additio11al with Korolj.r's 
file, a11d Bloon1berg never heard from Couch again. Ir1 preparatio11 
for his testimo11y at tl1e postconviction hearing, Bloomberg 
revie\.\1ed Fotlrnicr's report. Bloo1nberg testified that he would 
have bee11 able to produce a sin1ilar reconstructio11 analysis. But 
on cross-examination, Bloon1berg acknowledged that Koroly's 
blood alcohol level would have been an iss11e. 

Couch's testimon:y at the l1earing contradicted Bloomberg's 
testi1nony in some respects. Co11ch stated that he retained. 
Bluorr1berg to co11dt1ct a prelin1inar.Y in\'estigation to see if there 
were an:y ano1nalies in the traffic ho1nicidc report and photographs 
tl1at would justify a rt1ore comprehe11sive accide11t reconstruction. 
He recalled that after Bloomberg's review of tl1e doc111ncnts, 
Bloomberg g·ave hin1 tl1e i1npression t.l1at there was i1otl1i11g in the 
records that vvot1ld warra11t a more comprehensive reconstruction. 
Relying· on Bloombcrg's opinion, Couch went to the I'\.orolJ'S and 
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told them th:it an accident inv·cstlgation would not impr<)VC 
Karoly's circumstances. Couch added that if he had ig11ored 
Bloom berg's preliminary opinion and retained an expert for a more 
comprehensive accident reconstrttctio11. 11e V.'Ottld not hav·e been 
acti11g as a good ste\vard of Korol:y's funds and could have risked 
creating a compelling expert wit11ess for the State. 

The trial court de11ied Karoly's motion for postconv1ct1on 
relief, finding Couch's performance was llOt deficient. rrl1c court 
determined that Cot1ch had retained Bloon1berg for the ptirpose of 
condt1cti11g a prelin1inary investigation and tl1en made a strategic 
decision not to go forward with a more con1prehensive accident 
rcconstructio11 after Bloon1berg's initial review. rn so findi11g, the 
court also x1oted tl1at "[11]0 expert witness could alter the fact" tl1at 
Karoly's oper~1tion of a motor vehicle wl1lle under the lnt1t1ence 
caused or contributed to the accide11t. Tl1is appeal followed. 

IT. Analysis 

A claim of i11effective assistance of cou11sel is gover11ed b:y 
Strickland u. Washington, 466 U.S. 668 (1984). To prove 
ineffective assistance, an appellant inttst allege: 1) the t:>peeific acts 
or omissionti of counsel which fell belo'A' ~a standard of 
reasonableness under prevailing· professio11al i1orms, see id. at 690; 
and 2) that the appella11t's case was prejudiced by these a<.;ts or 
omissions such that tl1e outco1ne of tl1e case v.rould l1ave been 
different, see id. at 692, 'l'l1e appellant must mal{.e a s11fTicient 
sho\vi11g of both deficie11t performance a11d prejudice in order to 
obtain post.conviction relief . .. See id. at 697; Valle v. 1\!loore, 837 So. 
2d 905, 910-11 (Fla. 2002). To prove the firnt prong. the appellant 
in11st "identify· the acts or omlssjons of counsel that are alleged not 
to have been the result of reasonable professional judgment.'' 
Strickland, 466 U.S. at 690; Johnston v. State, 70 So. 3d 472, 477 
(Fla. 2011). "A reviewing court must then, in light of all the 
circumstances, determine whether the identlfied acts or on1issions 
were otttside the wide range of professio11ally competent 
assistance." John,ston, 70 So. 3d at 477 (internal q11otations 
on1itted). Tl1e prejudice pro11g· requires tl1at the appellant 
demonstrate a reasonable probability· that, bt1t for counsel's errors, 
the res11lt of tl1e proceeding wot1ld have been different. See 
Strickland, 166 U.S. at 694. "A reasonable probability is a 
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probability sufficient to under1nine confidence in the outcon1e." Id. 
Thus, the appellant must demonstrate a likelihood of a different 
result which is substa11tial a11d 11ol just cuncei\rable. Harringtori 
v. Richter, 562 U.S. 8G, 112 (2011). 

a. lJcficicnt Pcrformt1nce 

In evaluati11g whc-ther an attorney''s cond11ct is deficie11t, 
counsel's errors n1ust be "so seriotts t11at counsel was 11ot 
functioning as the 'co11nsel' gt1aranteed the defendant by the Sixth 
Amendment." Strickland, 466 U.S. at 687; see also Bradley v. 
State, 33 So. :Jd 664, 671 (Fla. 2010). The defendant ·'bears the 
burde11 of proving that counsel's representa_tio11 was Ltnreasu11able 
under prevailing professional norms and that the cl1allenged 
action was not sou11d strateg·)r." Browri v. State, 755 So. 2d 616, 
628 (Fla. 2000) (citing Strickland, 466 U.S. at 688-89); Long v. 
State, 118 So. 3d 798, 803 (Fla. 2013); Occhicone v. State, 768 So. 
2d 1037, 1048 (Fla. 2000). Courts perform a "context-dependent 
<:onsideration" and analysis of counsel's co11duct to cleterrnine 
whetl1er COllnsel's decisions were "reaso11able" under the 
circumstances at the time of the alleg·ed deficient performance. 
Wiggins v. Smith, 539 U.S. 510. 523 (2003) (quoting Strichland. 
466 U.S. at 688-89); Williams v. Taylor, 529 U.S. 362, 391 (2000) 
(noting the Strickland test "of necessity' reql1ires a case-by-case 
examination of the evidence''). 

Koroly· asserts that Couch's decision not to retain an expert to 
conduct a more comprehe11sive accide11t reconstruction was 
u11rcasonab1e under prevailing professional 11orms, focusi11g on 
t\\'O reasons Cot1ch provided for 11is decision. Karoly asserts that 
Couch's desire to be a good steward of KoroJ:y's ft1nds and to avoid 
creating an expert witness for tl1e State could not be considered 
reasonable strategy. However, Korol)r fails to add1·css Co11ch's 
prin1ar.y, most sig11ificant reaso11 for deciding against obtai11i11g a11 
expert report: H'ls relia11ce on Bloomberg's prclin1inary, expert 
opi11ion tha.t the circu1notances of Kuroly's crasl1 did not \Varrant a 
more comprehensive accident reconstrl1ction a11alysis. Collch had 
110 reason tf) disbelieve or cl1alleng·e Bloomberg's expert opinion. 
While Couch and Bloomberg recot1nted different versions of their 
telepl1one conversation, t11e trial cot1rt foltnd Couch's testimony 
rnore credible. Wait v. State, 212 So. 3d 1082, 1085 (Fla. 1st DCA 
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2017) ("This Court will not substitute its judgment for that of the 
trial cot1rt 011 questions of fact, the credibilit:y of the witnesses, a11d 
the weight given to the e\ridcnce."). After examining the damaging 
evidence against l{oroly, inclt1c.ling Korol~.r's adn1ission a.ncl blood 
alcohol level i1s well as the circlimstances s11rroundir1g a plea 
con1pared to a loss at trial, Cottcl1 decided against requesti11g that 
Bloomberg provide a n1orc comprehensiv'e accident reconstruction 
report. V\'hile he could ha\'e requestecl such a report, \Ve find 
Couch's decision not to was reasonable given the circun1sta11ces. 
See Wiggins, 539 U.S. at :323; Strickland, 166 U.S. at 690·91 
("[SJtratcgic choices made after t11orough invcstig·ation of law and 
facts relevant to plal1sible oµtions are virtuall:y u11cl1alle11g·ealJle; . 
. . co11nsel has a d·ut.y to make reasonable investigations or to make 
a reasonable decision that n1akcs particular investigations 
unnecessar)r."). i\ccording·lj1 , the trial court correctly determined 
that Ko.roly did 11ot n1eet his bttrde11 of proving Couch's 
pcrforn1ance was deficient. See 1Velsorl u. S'tate, 43 So . .3d 20, 28 
(Fla. 2010) ("[T]he defendant carries the burden to overcome the 
presumption that, tinclcr the circt11nstances, the challenged actio11 
inight be considered sound trial strateg·y."). 

b. Prejudice 

In addition to failing tu establish deficient performance, 
Karoly also failed to demonstrate prejudice. In Hill u. Locllliart, 
474 U.S. 52, 58 (1985), the Supreme Court applied the Strickland 
test to claims of inefl'ective assistance of counsel in the context of 
a Llefenda11t pleading guilty to a crin1c. 'f'he Court 1nodified the 
Strickland prejudice requiren1ent, stati11g that in plea cases the 
issue is "whether counsel's constjtuti()nally ineffective 
perforn1ance affected the outcome of the plea process. In other 
vvords, in order to satisfy' the 'prej11rlice' require1nc11t, the 
defe11dant Inust show that there is a reasonable probability that, 
but for counsel's errors, he vv·o11ld not have pleaded gliilty· a11d 
would have insisted 011 goi11g to trial." Id. at 59: see a-lso Brazeail 
v. State, 821 So. 2d 364, 368 (Fla. 1st DCA 2002). 

Importantly, "[tjhe prejudice component of a Hill claim 
i11volves a legal star1dard and is not a JJl1rely factt1al 
determination." Capalbo v. State, 73 So. 3d 838, 841 (Fla. 4th DCA 
2011). ''Courts sl1ould n(Jt ltpset a i1l0a solely because of post lioc 
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assertio11s fro1n a defendant about how he would have pleaded bt1t 
for his attorney's deficiencies." Ja,e f_,ee u. l1n£ted States, 137 S.C;t. 
1958, 1967 (2017). Rather, in determining whether a defendant 
\Vas prejudiced, \Ve must objccti\•cly consider the totality· of the 
circumstances at the tin1e of tl1e IJlea: 

[I]n detern1ining \Vhether a reasonable probal>ilit.Y 
exists that tl1e defendant \vould ha,,e i11sisted on going 
to trial, :-1 court shottld consitie1· the totality~ of the 
circumsta11ces surrounding the plea, inclt1ding s11ch 
factors as U)heth.er a particulctr cleferise was lil-cel)1 to 
succeed at trial, the colloquy betwee11 tl1e defendant 
anti the tria.l cot1rt al the tin1e of tl1e plea, an(l tl1e 
difference between the sentence irnposed 11nder the 
plea and the maximun1 possible sentence the 
defenda11t faced at a trial. 

Grosvenor u. State, 871So.2d 1176. 1181·82 (Fla. 2004) (emphasis 
added). 

Here, Karoly testified that if Couch had provided him with the 
information from an accide11t reco11strt1ction expert lil{e Fournier, 
there was "no qt1estio11" he would hav~e elected to go to trial. Couch 
seemi11gl:y agreed: 

Wl1ether or not it would have changed m~' client's 
opinion. I think it probably would have, to tell you the 
truth, becattse of his co1nplete lack of any' kind ofl1istory 
of this type of thing, his complete standi11g as an officer 
in the Navy and inal~ing sou11d decisions in combat. I 
know that this "\Vas bewildering to hi1n: Hovv in the 
\VOrlcl co11ld I have pocsibl)' found myself in this 
position? 

So it n1ay have cha11g·ed l1is ini11d. I-le ma~y have decided 
this is wh;1 I \Vas tl1ere is because t)f i11adcquate sig·11age, 
a11d I inade a n1istake that any1body could have made. So 
he ma)' l1ave said, I tindcrsta.nd \vhat yo\1 arc snying, 
Clint, but I wa11t to take this to trial. I can't sa)' toda;r 
that he would hav·e wanted - you know, entered a plea 
or taken the case to trial. 
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Hovve\•er, llnder Lee, >Are ca11not upset K<)r<il)''s ple:1 llaSc{l 

solcl~y 011 11is post hoc assertions that he \vould ha\•e elected to go 
to trial had he ()btnir1ed an cxr)ert rc1Jort. !1ee, 1 ;~7 S.(;t. :1t 1967. 
Instead, we mllSt ap})ly tl1e Grosverior factors and consider tl1e 
totalit)' of tl1e circu1nstances surroundir1g his Jllc:1. I r1 duir1g so, \.\1c 
find tl1at the contempora11eot1s evTide11ce fro1n the tin1e of Korol:y's 
ple:-1 does ntJt. substantiate his 11ost hoc preference for tri::1l. lf'irst, 
Koroly· received <el dramatically lo\ver prison sentence than \vl1at. l1e 
\.VOl1ld ha-~,re l)een sul)jectt:~d to had he elected t.1) g1) to tri.~tl. (~harg"t;ci 

\Vith seco11d- a11d third-degree felonies, Karoly vvas faci11g llp to 
t\vent)' )"'ears i1n1)11.S(JI1n1enl \.vith tl fou1·-y·c::1r n1a11datory 
n1iniml1m. Bt1t as a result of the plea, Karoly received the lowest 
per1nissible sentence Ul1l1er the Crirr1inal l'unishment c(}de-
13.25 years' in1prison111e11t. Seco11d, T\.orol)r sig11ed ar1 agreen1ent 
ach:n(J\IVledging Ll1e conse<1uences of t~ntering a plea, :1nd the 
sentenci11g court co11ducted a sufficie11t plea colloquy' io ensure 
K<)I'C)I}' ltnderst(1od thcise rights l1e \'v'<lS forfeiting, incl11ding the 
rigl1t to trial ai1d the right to prese11t any and all defenses. 

As to t11e final fctclor, an:y defense Koroly c0Llltl l1ave raised by 
virttte of c1bt.:1ining a more comprehPnsi\re accident rcco11strl1ct:ion 
hacl little to 110 likelihood of st1cceeding at trial. De::;pite the clea.r 
langl1age in (]rosve1?.or, l{oroly- asserts that thC' success of an:y 
pote11tial defense is not a releva11t co11sideration in determi11i11g 
whetl1er (~ouch's deficient performance prejudiced l1im. However, 
the U11ited Stales Supreme Court recently clarified tl1at wl1ere a 
defendant's decision about go:ing to trial turns on his prospects of 
success, a11d the attorne:y's a.lleged errc}r affect.eel those pt"ospecis 
of st1cccss, "tl1e defe11dant n1l1st also show tl1at he \vould 11ave bee11 
better off g·oing to trial." J_,ce, 1:-~7 S.C'.t. :1t 1966. 'l'ht~ Coti:rt 
expl<1i11ed that the prejt1tlice i11quiry "demands a case-b:y-case 
ex:1n1inati(1n of the t1)t:.1lity· tlf the evidence" and focl1scR 011 ~l 

defendant's decisio11-111aking: 

1\ defe11dant "vithot1t a11Jr viable defe11se \vill be hlgl1ly 
likely· to lose at trial. /\nd a clefenda11t f::1cing such 1011g 
odds will rarely be able to sl1ow prejudice fron1 accepti11g 
a gl1ilty plea that offers l1im a better rcsol\1tion tl1a11 
\Vould be likel)-' after trial. But that is not because the 
prcjtldicc inquiry in this context looks to the probability 

11 

A-14



of a conviction for its O\Vn sake. It is instead because 
defendants obviously weigh their prospects at trial i11 
deciding whether to accept a plea. Where n defr:ndant has 
no 1Jlat1sible cl1ance of an acquittal at trial, it is 11ighly 
]ikel~l that he \vii I accept a plea if tl1e Govern1nent offers 
one. 

Id. (internal cita_tit1ns {)mitted). 

Had Korol)' obtained a more comprehensive R.ccidcnt 
reconstrt1ction, he argues 11e '0J'Ould have advanced a defense at 
trial that it was not his intoxicated driving tl1at causecl the crash, 
but ratl1er the defective road signs anLi. poor weather con<litior1s 
that caused him to drive the wrong· way· onto the intersta.tc. Bt1t 
evide11ce of poor road conditions and inadeqt1ate signage would 
have had very little probative value in light of tl1e overwhelming 
e\ride11ce of Karoly's intoxication and the extren1el:y low thresl1old 
for proving causation u11dt'r the J)Ul n1anslaughter statute. See§ 
316.193. Fla. Stat. (2011). Under the plain language of the statute. 
tl1e State was not required to prove that Karoly's intoxicated 
driving was the sole cat1se of tl1e fatal crash. As Vv'C recently 
explained in Pryear v. State, 43 Fla. L. Weekly D491 (Fla. 1st DCA 
Feb. 28, 2018): 

DUI manslaughter requires proof that a defendant 
operated a vehicle while i1npaired within the 1neaning· of 
section 316.193(1), Florida Statutes (2013), and, "by 
reason of such operation, cause[d} or contribute[d} to 
causing ... [t]he death of a_ny ht1m}1n bei11g ... .'' § 
316.193(3)(c)3.a., Fla. Stat. (2013) (emphasis added). 
''[T]he fact that sumeo11e is i11toxicated and drives a 
particular \'ehicle which cat1ses a11other person's death 
should be enough to satisf:y tl1e clen1ents of l)lJI 
ma11slaugl1ter." State v. l:lltbbarfl, 751 So, 2d 552, 563 
(Fla. 1999). ·'The causation element of the amended 
statute was interpreted by [the Florida Supreme Court] 
in [Nlagaw v. State, 537 So. 2d 564, 567 (l'la. 1989),] as 
not requiri11g tl1at ihe co11Llt1ct of the operator of the 
vehicle be the sole cause." Hubbard, 751 So. 2d at 564 
(ernph:1sis in original). "The stattitc requires only that 
the operation of tl1e vehicle shot1ld have caused the 
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accident. Therefore, any deviation or lack of care on the 
IJart of a dri\rer under the infll1e11ce to whicl1 the fatal 
accident can be attribt1ted will s11ffice." 1\llagaw, 537 So. 
2d at 567. 

Jd.at*5. 1 

Tl1at Korol:v's intoxic:-1tcd driving· contributed to the death of 
Robinson and Jordan's i11jl1ries \.\'as indisputable. Korol),.'s blood 
alcohol level was over t\.vicc tl1e legal limit. 'l'wo cn1crg·cncy· 
responders overhea.rd Koroly Sa)' tl1at he ht-ld consu1ned fourteen 
beers. The officeTs responding to the scene l1oticed Koroly's eyes 
\Vere bloodshot and lris speeclr was slurred. Alt.hol1gl1 Korol:.r's 
point of entry is unk11own, the expert testimony examined several 
possible routes, the closest of vvhich placed the sce11e of tl1e crash 
at least 1,700 feet awa:y fron1 the nearest entry point. Even if 
inadequate sig·nage and poor road conclitions led I\.:oroly Ll1e wrong 
wa:y, had Korol)' not been intoxlcatecl he likely WOltld have noticed 
the interstate median on l1is right and the 11eaclligl1ts of any 
oncoming vehicles and corrected his actions before tra\'eling the 
length of over five football fields and colliding head-on with Johnny 
Robi11son. See Hll-bbard, 751 So. 2d at 563 (citi11g Ingrani v. Pettit, 
340 So. 2d 922, 924-25 (Fla. 1976) ("Intuitively, someone who is 
i11toxicated will not be able to control his or her auton1obile in a 
safe i11anner a11d niake qttick deci8ions and execute manel1vers 
that will avoid accidents ... )). No expert testimony could 11ave 
refuted the fact that Korol:y's drivi11g tinder the int1l1ence 
contributed to the cause of Robinson's death a11d Jordan's injuries. 
Koroly's purported dcfens1' 11ad virtuall;' no possilJilit:y of 
succeeding at trial. See Hill. 474 U.S. at 59 ("[W]here the alleged 
error of counsel is a failure to advise the defendant of a potential 
affirmative defense to the crime charged. t}1e resolution of the 

t In 1-'r:/ear, vve noted tl1at the c11rrc11t version of the l)l_)l 

manslaughter statute contains a11 even lower threshold for 
establishing ca11sation than the \rersion of the statute i11tcrprcted 
in Mag·au,: and Ht1,bbarcl. Id. The previous version of the statute 
reql1ircd t11at operati11g a ·vehicle while i1i_toxicated "catise" a death, 
whereas the ct1rrent version requires 01Jernting fl vehicle vvhile 
intoxicated "cause or contribitte to" the victim's death. .See § 
316.193(3)(c)3., l'la. Stat. (2013) (emphasis added). 
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'prejudice' inqt1ir.).r \.Vill depend largely· on wl1etl1er the affirmative 
defense likel:y \vould ha\'e succeeded at trial."); (~rosvenor, 874 So. 
2d at 1181 ("The merits of aI1y clefense . . . is relevant to the 
credihilityr of the dcfC'ndant's assertion tl1at he \Vould have insisted 
on goi11g to trial. If the defense vv~1R meritless, th1.:~ defendant's 
claim carries mt1ch less \.\'eight."). 

Viewing the totality of the circt1mstances as required by 
Grosvenor, aI1cl applJ'ing the Col1rt's cl~1rificati,ln ()f the st:111darcl 
in Lee, we find that Korol)• has 11ot estc1blisbed that b11t for ("'.011ch·s 
failure to obtain a more comprel1en8i\re accide11t reconstruction 
report, he wo11ld have elected to go to trial. I{oroly ack110\vledged 
tl1e con:::;eq11ences of his plea and recei\1ed a far better sentence 
than would l1c lik:C'l~y after trial. Considering the mi11i111um 
tl1resholcl for pro\ring ca11satio11 f(}r tl1e {)ffenses of J)Ul 
manslaughter a11d l)UI \.\'itl1 serious bodily i11j11ry, I(orol~y did not 
1neet his burllen of r1roving th:1t his licfense of 1ief'ective r<>:l(l 
signagc W0\11(1 have st1ccecded at trial in ligl1t oftl1e overwl1elmi11g 
ev·ide11ce of his intoxicatio11. Because Korol:y faileti to (;stuli!ish 
cit.her deficient performa11ce or prejt1dice, we affirr11 the trial 
court's denial of i1ostcrinviction l'Plief. 

M.K. TH0:\11,.\S conc11rs; B.J~. 1'J-J()J\il1\S, (~ .• J., c:onet1rs in result onl}'. 

······-·~··-·------------

Not final ztntil disposition of a1iy tiniely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

Michael UfJerman of lVIichacl Uffcrman Law Firm, P.A., 
Tallahassee, for Appellant. 

Pa1nela Jo Boncli, ~A..ttorne:-/ Gener.'11, a11(l S:11r1uel B. Steinlierg, 
.l1..ssista11t Attornc)-' (}c11cral, 1'allahassee, for i-\ppellee. 
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