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REPLY BRIEF FOR PETITIONER

The question presented is “[w]hether the Consti-
tution requires that a jury, rather than a judge, weigh
the aggravating and mitigating circumstances to de-
termine whether a defendant may be sentenced to
death.” Pet. i. The question was deliberately phrased
broadly enough to encompass two distinct arguments
petitioner made below: First, that the Sixth Amend-
ment requires the jury to conduct weighing under the
line of cases including Apprendi v. New Jersey, 530
U.S. 466 (2000), Ring v. Arizona, 536 U.S. 584 (2002),
and Hurst v. Florida, 136 S. Ct. 616 (2016); and sec-
ond, that the Eighth Amendment requires the same
result for the reasons stated in Justice Breyer’s con-
currences in Ring and Hurst, i.e., that capital punish-
ment is principally about retribution, and that a jury
should be the one to make such value judgments. See
Ring, 536 U.S. at 614 (Breyer, J., concurring in the
judgment).

After the petition was filed, this Court decided
McKinney v. Arizona, 140 S. Ct. 702 (2020), holding
that if a capital sentence is found to be invalid because
the sentencing court failed to properly consider miti-
gating evidence in violation of Eddings v. Oklahoma,
455 U.S. 104 (1982), an appellate court considering the
matter on collateral review could re-weigh the aggra-
vating and mitigating circumstances to uphold the
sentence, per Clemons v. Mississippi, 494 U.S. 738
(1990). The Court rejected the argument that Ring and
Hurst had overruled Clemons, stating in the process
that the Sixth Amendment does not require a jury to
weigh aggravating and mitigating circumstances. See
McKinney, 140 S. Ct. at 707.
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The brief in opposition (Opp.) emphasizes McKin-
ney, arguing that it definitively resolved the Sixth
Amendment issue in this case. Opp. 1, 5-6. Because of
the differences in the procedural posture (McKinney
being on collateral review, and considering only the
propriety of appellate reweighing, as opposed to initial
sentencing), that statement is not clearly correct. The
petitioner in McKinney argued that a court conducting
a resentencing must apply current law, and that cor-
rection of an Eddings error requires resentencing. The
underlying question of what the Sixth Amendment re-
quires during the initial sentencing was not front-and-
center. And indeed, the Court in McKinney stressed
that the issue before it was “narrow”—perhaps to
avoid prejudicing cases like this one. 140 S. Ct. at 706.
For the reasons stated in the petition, the better read-
ing of Ring and Hurst is that they do not permit a sen-
tencing scheme like Missouri’s—which allows a judge
to sentence a defendant to death after a jury deadlock.
But assuming arguendo that McKinney did resolve the
Sixth Amendment issue (or could be extended to do so),
that still leaves the Eighth Amendment question on
the table.

Analytically, the Eighth Amendment issue turns
on a different axis than the Sixth Amendment issue.
While the Sixth Amendment inquiry focuses princi-
pally on whether weighing aggravating and mitigating
circumstances constitutes a factual inquiry that could
increase the defendant’s sentence, the Eighth Amend-
ment question is about the jury’s role as the voice for
the conscience of the community in capital cases. See
Pet. 30-31 (collecting cases). That role matters
whether the weighing step is a factual inquiry or a
value judgment—indeed, if respondent and the court
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below are correct that the weighing step is about val-
ues or mercy, then the jury is by far the better deci-
sion-maker. Moreover, while Sixth Amendment rules
apply regardless of the type of sentencing (capital or
otherwise), Eighth Amendment cases have long recog-
nized that death is different, and that capital cases ac-
cordingly require unique procedural safeguards. See,
e.g., Caldwell v. Mississippi, 472 U.S. 320, 329 (1985)
(“This Court has repeatedly said that under the
Eighth Amendment ‘the qualitative difference of death
from all other punishments requires a correspondingly
greater degree of scrutiny of the capital sentencing de-
termination.”) (quoting California v. Ramos, 463 U.S.
992, 998-99 (1983)); see also Woodson v. North Caro-
lina, 428 U.S. 280, 287, 303-04 (1976) (opinion of Stew-
art, Powell, and Stevens, JdJ.).

Respondent says almost nothing about the Eighth
Amendment issue, addressing it in a single paragraph.
Opp. 14. Respondent argues first that petitioner did
not raise this issue “as a separate ground.” Ibid. It is
unclear what that means, but there is no doubt that
the Eighth Amendment argument is properly before
the Court. It was preserved below, Pet. App. 41a-42a,
included within the question presented (Pet. 4), dis-
cussed in the petition (at 4, 9, 24-25, 30-33), and would
be outcome-determinative if the Court decides it in pe-
titioner’s favor. Indeed, respondent does not argue oth-
erwise.

Respondent argues next that the Eighth Amend-
ment is only about the substance of punishments, and
not about procedure. Opp. 14. That is incorrect. In Ra-
mos, the Court said the opposite:

In ensuring that the death penalty is not
meted out arbitrarily or capriciously, the
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Court’s principal concern has been more with
the procedure by which the State imposes the
death sentence than with the substantive fac-
tors the State lays before the jury as a basis
for imposing death, once it has been deter-
mined that the defendant falls within the cat-
egory of persons eligible for the death penalty.

463 U.S. at 999. And in Caldwell, the Court held that
“it is constitutionally impermissible to rest a death
sentence on a determination made by a sentencer who
has been led to believe that the responsibility for de-
termining the appropriateness of the defendant’s
death rests elsewhere.” 472 U.S. at 328-29. The Court
noted that “many of the limits that this Court has
placed on the imposition of capital punishment are
rooted in a concern that the sentencing process should
facilitate the responsible and reliable exercise of sen-
tencing discretion.” Id. at 329 (collecting cases). That
is exactly the sort of procedural concern implicated by
this case: juries in Missouri are told that if they do not
agree upon a sentence, the judge will choose for
them—and that assurance may make an ambivalent
jury more likely both to find aggravating factors and
to kick the can to the judge.

Independently, respondent’s argument obscures
the core of the issue. Line-drawing between substance
and procedure does not matter because the Eighth
Amendment’s substantive requirements go hand-in-
glove with procedural safeguards. For example, the
Eighth Amendment prohibits the execution of the
mentally incompetent. See Ford v. Wainwright, 477
U.S. 399, 401 (1986). That guarantee would be mean-
ingless without competency hearings. The Eighth
Amendment also prohibits death sentences absent
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consideration of mitigating evidence. See Eddings, 455
U.S. at 113-15. And it prohibits sentencing procedures
that minimize the jury’s sense of the importance of its
role. See Caldwell, 472 U.S. at 329-30. Taking these
propositions together, petitioner’s contention is that
the jury must consider mitigating circumstances in
the first instance, and that—at a minimum—a judge
should not have the power to choose death when, as
here, the jury does not.

Respondent’s final contention about the Eighth
Amendment is that this Court rejected petitioner’s ar-
gument in Kansas v. Carr, 136 S. Ct. 633 (2016). Opp.
14. That is incorrect. In Carr, the question was
whether the Eighth Amendment requires capital-sen-
tencing courts to affirmatively inform the jury that
mitigating circumstances need not be proven beyond a
reasonable doubt. 136 S. Ct. at 642. The Court held
that the answer was “no,” in part, because it was diffi-
cult “to apply a standard of proof to the mitigating-fac-
tor determination.” Ibid. That is so because “[w]hether
mitigation exists . . . is largely a judgment call (or per-
haps a value call),” and whether mitigating circum-
stances outweigh aggravating ones “is mostly a ques-
tion of mercy.” Ibid. While that language may be rele-
vant to the Sixth Amendment issue in this case, which
focuses in part on whether the outcome of the weigh-
ing step is a factual finding, it has little to say about
the Eighth Amendment argument, which turns on dif-
ferent considerations altogether. Indeed, as explained
above, the value-laden nature of the weighing step is
precisely what makes it particularly well-suited for a

jury.
Although the Eighth Amendment issue has not
produced a separate split among lower courts, this



6

Court should grant certiorari and decide it in peti-
tioner’s favor. Whether the Constitution requires a
jury to impose a death sentence is undeniably im-
portant to inmates and to States, and as the cases
cited in both the petition and the brief in opposition
show, the issue arises frequently.” Respondent does
not dispute the petition’s arguments about the im-
portance of the issue—including that in Missouri, the
deadlock procedure is applied with shocking fre-
quency, and almost always results in a death sentence.
Pet. 7, 20. This case is accordingly similar to other cap-
ital cases in which this Court has granted certiorari
despite the lack of a split, including Flowers v. Missis-
sippi, 139 S. Ct. 2228 (2019), and Bucklew v. Precythe,
139 S. Ct. 1112 (2019). Just as this Court granted cer-
tiorari in McKinney “[blecause of the importance of the
case to capital sentencing in Arizona,” 140 S. Ct. at
706, it should grant certiorari here because of the im-
portance of Missouri’s constitutionally dubious dead-
lock feature to capital sentencing there.

A focus on the Eighth Amendment argument also
disables the remainder of respondent’s arguments
against certiorari. Respondent’s arguments about the
cases in the split are about the Sixth Amendment
only—and they do not address the core of the issue,

*

In addition to the cases cited on the split in the petition, re-
spondent cites additional cases holding that juries need not con-
duct the weighing step under the Sixth Amendment. Opp. 11.
There are reasons that some of these cases were not included in
the petition, mostly having to do with differences between those
States’ capital sentencing schemes and Missouri’s. But those rea-
sons do not matter. All these cases prove that the issue is im-
portant: it has been litigated frequently, and States are legislat-
ing around it.
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which is that States openly disagree about the answer
to the Sixth Amendment question. At a minimum, the
conflict between Missouri and Delaware is acute, as
the court below announced that a decision of the Del-
aware Supreme Court was “wrongly decided.” Pet.
App. 32a n.12. The flip-flop among jurists in Florida
also highlights that different judges disagree sharply
about what the Constitution requires of capital sen-
tencing schemes. See Pet. 17-18 & n.11. Moreover,
States are legislating around their understanding of
this Court’s decisions—and to the extent any of those
efforts are confused, this Court should clear them up.
See id. at 14 n.10 (documenting changes to Idaho’s
statute).

Respondent’s vehicle arguments are also unper-
suasive. Respondent argues first that Missouri’s stat-
ute does not “make[] the weighing process a prerequi-
site to determining death-penalty eligibility.” Opp. 15.
But the weighing process is a prerequisite to imposing
a death sentence. If weighing never happens, then un-
der Eddings, no death sentence can be imposed.
Weighing is accordingly an indispensable component
of capital sentencing—however one might choose to
describe it. Thus, a flaw in the weighing process is
surely enough to trigger Eighth Amendment concerns,
and it ought to raise Sixth Amendment questions, too.

Respondent also argues that the jury found multi-
ple aggravating circumstances. But that is beside the
point because the jury also deadlocked as to punish-
ment. Having considered each and every one of the ag-
gravating circumstances respondent emphasizes, the
jury was unable or unwilling to sentence petitioner to
death. It is only because Missouri’s statutory scheme
requires judges to impose a sentence in deadlocked
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cases that petitioner received the ultimate sentence.
This case thus presents an ideal vehicle to decide
whether a State may take such an important question
away from a jury that did not choose death.

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted,

Rosemary Percival Tejinder Singh
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