No. 19A588

In the Supreme Court of the United States

STEPHEN GUSTUS,

Petitioner,
V.

UNITED STATES,

Respondent.

APPLICATION TO FURTHER EXTEND TIME TO FILE A PETITION FOR A
WRIT OF CERTIORARI FROM JANUARY 7, 2020 TO JANUARY 27, 2020

To the Honorable Neil M. Gorsuch, as Circuit Justice for the United States Court
of Appeals for the Eighth Circuit:

Pursuant to 28 U.S.C. § 2101(c) and Supreme Court Rules 13.5, 22, and 30, peti-
tioner Stephen Gustus respectfully requests that the time to file a petition for a writ
of certiorari be extended for an additional 20 days to and including January 27, 2020.
The U.S. Court of Appeals for the Eighth Circuit denied a petition for rehearing en
banc on September 9, 2019, after issuing its opinion and judgment on June 14, 2019.
The petition for a writ of certiorari originally was due on December 8, 2019. On No-
vember 25, 2019, you granted a timely application extending the time to file until
January 7, 2020. This application is being filed more than 10 days before that date.
See Sup. Ct. R. 13.5. If the extension is granted, the total duration of extensions will
be 50 days. The jurisdiction of this Court would be invoked under 28 U.S.C. § 1254

to review this case.



Background

As explained in the first Application to Extend Time (App., infra), this case pre-
sents an important question of criminal law that has divided the courts of appeals.
Five circuits have characterized a violation of 18 U.S.C. §111(a)(1) as one of general
intent, and three circuits have characterized it as a specific-intent crime. The Eighth
Circuit joined the shorter end of this deep and persistent split, leaving the courts of
appeals now divided five-to-four on the precise question presented.

Reasons for Granting an Extension of Time

The time to file a petition for a writ of certiorari should be extended for 20 days,
to January 27, for several reasons:

1. Although counsel has endeavored to advance the drafting of this petition, the
press of other matters before this court and other courts has made the existing dead-
line of January 7, 2020, unusually difficult to meet. Counsel for petitioner presented
the oral argument for respondent in this Court in Georgia v. Public.Resource.Org,
Inc., No. 18-1150, on Dec. 2, 2019; filed an overlength reply brief on a very short time
frame in Federal Trade Commission v. Qualcomm Inc., CA9 No. 19-16122, on Dec.
13, 2019; will file a brief on behalf of several leading antitrust experts in Oscar Ins.
Co. of Fla. v. Blue Cross & Blue Shield of Fla. Inc., CA11 No. 19-14096, on Dec. 23;
and will file an opening brief in Benitez v. Charlotte-Mecklenburg Hosp. Auth., CA4
No. 19-2145, on Jan. 3, 2020. The intervening Christmas holidays will make the pre-
sent timing for this petition even more difficult, particularly in light of these existing

and unmovable commitments. The short additional extension requested—which falls



short of the maximum allowed—will assist counsel in preparing a concise and well-
researched petition that will be of maximum benefit to this Court, and denial of this
request will conversely result in a substantial disruption of existing professional and
family commitments.

2. Counsel is also an instructor for the Harvard Law School Supreme Court Lit-
igation clinic, and the requested extension will allow this petition to serve as a project
for the clinic’s students this year. The clinic meets for three weeks in January (this
year, from January 6, 2020 to January 24, 2020), and each year, small groups of stu-
dents spend that time preparing a Supreme Court filing. The assistance of the clinic
helps to prepare well-researched and well-drafted petitions for the Court. If this ex-
tension is granted, this petition could serve as—and would present a particularly
good project for—the clinic’s students. The requested extension is thus no longer than
necessary to allow the students to participate in finalizing and filing the petition.

3. The granting of this extension will have no material effect on the timing of this
case’s resolution, and the extension thus will not prejudice any party. Whether or
not the extension is granted, the petition will be considered during this Term—and,
if the petition is granted, it will necessarily be argued in the next Term.

4. Finally, the Court is likely to grant the petition. This case involves an im-
portant question of criminal law that has now divided the courts of appeals five-to-
four: whether 18 U.S.C. §111(a)(1)—which criminalizes “assaulting, resisting, or im-
peding certain officers or employees”—is a specific-intent or general-intent crime.

The rule the Eighth Circuit adopted here tends to subject people who are merely



intoxicated to unnecessarily harsh federal felony sentences for assaulting federal of-
ficers, without allowing them to defend their conduct before the jury as the product
of intoxication and not criminal intent. At common law, assault was characterized as
a general intent offense, and modern trends in the interpretation of criminal laws
only confirm that the more lenient reading should be adopted. This Court is thus
likely to grant the petition and reverse the decision below.
Conclusion
For the foregoing reasons, the time to file a petition for a writ of certiorari in this

matter should be extended for 20 days to and including January 27, 2020.

Respectfully submitted,

Lisa G. Peters Eric F. Citron
Federal Defender Counsel of Record
Nicole Lybrand GOLDSTEIN & RUSSELL, P.C.
Assistant Federal Defender 7475 Wisconsin Ave.
J. Blake Byrd Suite 850
Assistant Federal Defender Bethesda, MD 20814
FEDERAL DEFENDERS OFFICE (202) 362-0636
1401 W. Capitol Ave., Suite 490 ecitron@goldsteinrussell.com

Little Rock, AR 72201
(501) 324-6113

December 20, 2019
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No. 19A__

In the Supreme Court of the United States

STEPHEN GUSTUS,

Petitioner,
V.

UNITED STATES,

Respondent.

APPLICATION TO EXTEND TIME TO FILE A PETITION FOR A WRIT OF
CERTIORARI FROM DECEMBER 8, 2019 TO FEBRUARY 6, 2020

To the Honorable Neil M. Gorsuch, as Circuit Justice for the United States Court
of Appeals for the Eighth Circuit:

Petitioner Stephen Gustus respectfully requests that the time to file a Petition
for a Writ of Certiorari be extended 60 days from December 8, 2019, to and including
February 6, 2020. The U.S. Court of Appeals for the Eighth Circuit denied a petition
for rehearing en banc on September 9, 2019, App. B, infra, after issuing its opinion
and judgment on June 14, 2019, App. A, infra. Absent an extension, the petition
therefore would be due on December 8, 2019. This application is being filed at least
10 days before that date. See Sup. Ct. R. 13.5. The jurisdiction of this Court would
be invoked under 28 U.S.C. § 1254 to review this case.

Background
On December 21, 2016, Stephen Gustus was very intoxicated. While “wearing

nothing but a pair of shoes and a bed comforter,” he inexplicably ended up in a



physical altercation with a U.S. Postal Service employee. App. A at 2. According to
his presentence investigation report, Gustus presented at that time “smelling of in-
toxicants, using slurred speech, and having blood-shot eyes and unstable footing.” Id.
at 3 n.2. At the hospital where he was taken after his arrest, he said he had been
drinking alcohol and “tested positive for amphetamines, methamphetamines, and
marijuana.” Id.

Thereafter, Gustus was eventually “charged with ‘voluntarily and intentionally
forcibly assaulting, impeding and interfering with an employee of the United States
while the employee was engaged in and on account of the performance of official du-
ties,” a violation of 18 U.S.C. § 111(a)(1).” App. A at 3 (brackets omitted). Gustus pled
not guilty and prepared to defend himself on the ground that he was voluntarily in-
toxicated at the time of the offense. But the district court prohibited Gustus from
presenting that defense on the ground that the Eighth Circuit declared 18 U.S.C.
§111(a)(1) a general-intent crime in United States v. Hanson, 618 F.2d 1261 (8th Cir.
1980), and voluntary intoxication is only available as a defense to crimes requiring
specific intent. Gustus was consequently convicted without being allowed to present
his compelling intoxication defense.

Gustus appealed, and the Eighth Circuit affirmed the conviction on the ground
that Gustus’s intoxication defense was validly foreclosed. The panel recognized that
there were conflicting precedents in the Eighth Circuit on the question whether Sec-
tion 111(a)(1) requires specific or general intent. See App. A at 5-6. The panel re-

solved the tension on the sole ground that “the earliest of the conflicting opinions ...



should have controlled the subsequent panels.” Id. at 5-6 (internal quotation marks
omitted). The panel therefore found that it was proper to prevent Gustus from pre-
senting a voluntary intoxication defense, as such a defense is not permitted on gen-
eral-intent crimes.

Judge Kelly concurred, explaining that the conflicting precedents on this difficult
question recommended in favor of rehearing en banc. See App. A at 7. Judge Kelly
also outlined a deep disagreement among the other courts of appeal on the question
presented. Id. at 9 & n.5. Five circuits have characterized a Section 111 violation as
one of general intent. United States v. Brown, 592 F. App’x 164, 166 (4th Cir. 2014)
(per curiam); United States v. Kimes, 246 F.3d 800, 808 (6th Cir. 2001); United States
v. Ricketts, 146 F.3d 492, 497 (7th Cir. 1998); United States v. Kleinbart, 27 F.3d 586,
592 (D.C. Cir. 1994); United States v. Jim, 865 F.2d 211, 214-15 (9th Cir. 1989). Three
circuits have characterized it as a specific-intent crime. United States v. Simmonds,
931 F.2d 685, 687 (10th Cir. 1991); United States v. Taylor, 680 F.2d 378, 381 (5th
Cir. 1982); United States v. Caruana, 652 F.2d 220, 222-23 (1st Cir. 1981) (per cu-
riam).

The Eighth Circuit denied Gustus’s timely petition for rehearing en banc. See
App. B. The opinion below thus resolves the Eighth Circuit’s internal tension by
joining the shorter end of this deep and persistent circuit split, leaving the courts of

appeals now divided 5-4 on the precise question presented.



Reasons for Granting an Extension of Time

The time to file a Petition for a Writ of Certiorari should be extended for 60 days
for at least three reasons:

1. The press of other matters before this and other courts makes the existing
deadline on December 8, 2019, difficult to meet. In addition to this petition, counsel
for petitioner is currently preparing for oral argument in Georgia v. Public.Re-
source.Org, Inc., No. 18-1150, on Dec. 2, 2019; drafting an opening brief in the Second
Circuit (FrontPoint Asian Event Driven Fund, Ltd. v. Citibank, N.A., No. 19-2719,
due Nov. 22, 2019); and drafting a reply brief in the Ninth Circuit (Federal Trade
Commission v. Qualcomm Inc., No. 19-16122, due Dec. 13, 2019). The additional time
will assist counsel in preparing a concise and well-researched petition that will be of
maximum benefit to this Court.

2. Whether or not the extension is granted, the petition will be considered during
this Term—and, if the petition were granted, it will necessarily be argued in the next
Term. The extension is thus unlikely to substantially delay the resolution of this
case.

3. Finally, the Court is likely to grant the petition. This case involves an im-
portant question of criminal law that has now divided the courts of appeals five-to-
four: whether 18 U.S.C. §111(a)(1)—which criminalizes “assaulting, resisting, or im-
peding certain officers or employees”—is a specific-intent or general-intent crime.
The rule the Eighth Circuit adopted here tends to subject people who are merely in-

toxicated to unnecessarily harsh federal felony sentences for assaulting federal



officers, without allowing them to defend their conduct before the jury as the product
of intoxication and not criminal intent. The common law definition of assault already
characterized it as a general intent offense, and modern trends in the interpretation
of criminal laws only confirm that the more lenient reading should be adopted. This
Court is thus likely to grant the petition and reverse the decision below.
Conclusion
For the foregoing reasons, the time to file a Petition for a Writ of Certiorari in

this matter should be extended for 60 days to and including February 6, 2020.

Respectfully submitted,

Lisa G. Peters Eric F. Citron
Federal Defender Counsel of Record
Nicole Lybrand GOLDSTEIN & RUSSELL, P.C.
Assistant Federal Defender 7475 Wisconsin Ave.
J. Blake Byrd Suite 850
Assistant Federal Defender Bethesda, MD 20814
FEDERAL DEFENDERS OFFICE (202) 362-0636
1401 W. Capitol Ave., Suite 490 ecitron@goldsteinrussell.com

Little Rock, AR 72201
(501) 324-6113

November 25, 2019
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Ifor the Eighth Circuit

No. 18-2303

United States of America
Plaintiff - Appellee
V.
Stephen Gustus

Defendant - Appellant
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for the Eastern District of Arkansas - Little Rock

Submitted: January 17, 2019
Filed: June 14, 2019

Before BENTON, MELLOY, and KELLY, Circuit Judges.

MELLOY, Circuit Judge.
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Following a jury trial, Defendant Stephen Gustus appeals his conviction under
18 U.S.C. § 111(a)(1) for assaulting a United States Postal Service employee.'

Having jurisdiction under 28 U.S.C. § 1291, we affirm in part and reverse in part.
I. Background

The following facts are presented in a light most favorable to the verdict. On
December 21, 2016, a Postal Service employee named Julio Gonzalez was
unexpectedly tackled from behind by a man wearing nothing but a pair of shoes and
a bed comforter. The man was later identified as Gustus. Gonzalez fell to the
ground, and Gustus jumped into Gonzalez’s mail truck. Gonzalez got up and
physically engaged Gustus in the truck, punching him three or four times before
slipping and falling to the ground again. At some point after this second fall,
Gonzalez grabbed hold of Gustus’s comforter. Gustus jumped out of the truck and
kicked Gonzalez in the arm until he released the comforter. Gustus then fled on foot.
Gonzalez ran into a nearby field to keep an eye on Gustus and called 911. Gonzalez

lost sight of Gustus, but a police officer was able to locate him soon thereafter.

When the officer encountered Gustus, Gustus would not respond to the
officer’s commands. Instead, he merely stared up at the sky. After several
unsuccessful attempts to get Gustus to sit down with hands behind his back, the
officer threatened to use pepper spray. The officer observed Gustus clench his hands
into fists as if “he was getting ready to fight.” The officer then sprayed a burst of

"We note that Gustus’s criminal judgment indicates he was convicted of
violating 18 U.S.C. §§ 111(a)(1) and 1114. Section 111(a)(1) references § 1114 for
the purpose of defining the victim of the § 111(a)(1) assault. Section 1114 itself is
a homicide statute that defines the qualifying victim, in relevant part, as “any officer
or employee of the United States . . . while such officer or employee is engaged in . . .
official duties.” 18 U.S.C. § 1114. To be clear, Gustus was convicted of assault, not
homicide, and the references in his case to § 1114 are merely definitional.

-
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pepper spray, hitting Gustus in the face. Gustus immediately sat down, and the
officer placed him in handcuffs and called for medical personnel to take Gustus to a
nearby healthcare facility.

Gustus was eventually charged with “voluntarily and intentionally forcibly
assault[ing], imped[ing] and interfer[ing] with an employee of the United States while
the employee was engaged in and on account of the performance of official duties,”
a violation of 18 U.S.C. § 111(a)(1). Gustus pled not guilty to the offense and
prepared to present a defense that he was voluntarily intoxicated and lacked the
specific intent to assault Gonzalez.> He proffered a jury instruction on intoxication
to that effect. The government responded by filing a motion in limine, arguing that
our opinion in United States v. Hanson, 618 F.2d 1261 (8th Cir. 1980), established

that § 111(a)(1) assaults are general-intent crimes for which a voluntary-intoxication

defense is unavailable. The district court granted the government’s motion and

prohibited Gustus from presenting a voluntary-intoxication defense.

A two-day trial ensued. The government called several witnesses, including:
Gonzalez; the 911 operator who fielded Gonzalez’s call; the officer who
apprehended Gustus; a postal inspector; medical personnel who treated Gonzalez; and
Gonzalez’s supervisor who visited Gonzalez at the site of the incident and took him
to receive medical treatment. Gustus did not call any witnesses but moved for a
judgment of acquittal. The district court denied the motion, and the jury found

Gustus guilty of assaulting Gonzalez. The district court sentenced Gustus to time

’A presentence investigation report (“PSR”) prepared after trial reveals that, at
the time of the offense, Gustus showed multiple signs of being intoxicated, including
smelling of intoxicants, using slurred speech, and having blood-shot eyes and
unstable footing. The PSR further reveals that, at the healthcare facility, Gustus
admitted to drinking alcohol and tested positive for amphetamines,
methamphetamines, and marijuana.

3.
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served followed by two years of supervised release. As part of the supervised release,

the district court orally imposed the following special condition:

He’ll have to participate, of course, in a substance abuse treatment
program under the guidance and supervision of the probation office.
And that might include drug testing, alcohol testing, outpatient
counseling, residential treatment. He can’t use any alcohol during those
sessions.

... He can’tuse any alcohol during the program of alcohol testing
and outpatient counseling. He must pay for the cost [at a rate of $10 per
session, with a total cost not to exceed $40 a month based on ability to
pay as determined by the probation office. If he can’t afford that, the
copayment will be waived].

And he’ll be required to disclose his substance abuse history to
prescribing physicians and allow the probation office to verify
disclosure. . . .

The district court clarified that the alcohol restriction applied while Gustus was
receiving both substance abuse and mental health treatment. The final, written

version of the special condition (“Special Condition 5”) read as follows:

Y ou must participate in a substance abuse treatment program under the
guidance and supervision of the probation office. The program may
include drug and alcohol testing, outpatient counseling, and residential
treatment. Y ou must abstain from the use of alcohol during supervision.
You must pay for the cost of treatment at the rate of $10 per session,
with the total cost not to exceed $40 per month, based on ability to pay
as determined by the probation office. If you are financially unable to
pay for the cost of treatment, the co-pay requirement will be waived.
You must disclose your substance abuse history to prescribing
physicians and allow the probation office to verify disclosure.

Gustus timely filed a notice of appeal.

-
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I1. Discussion

Gustus presents three arguments on appeal: (1) the district court erred in
denying him the opportunity to present a voluntary-intoxication defense; (2) there
was insufficient evidence to convict him of assaulting Gonzalez; and (3) Special
Condition 5 was broader than the oral version of the condition and should be
modified. We address each argument in turn. Regarding the voluntary-intoxication
defense and sufficiency-of-the-evidence arguments, we review the district court’s
judgment de novo. See United States v. Young, 613 F.3d 735, 744 (8th Cir. 2010)
(“[W]hen the refusal of a proffered instruction . . . denies a legal defense, the correct
standard of review is de novo . . ..”); United States v. DeFoggi, 839 F.3d 701, 709
(8th Cir. 2016) (“We review the sufficiency of the evidence in a jury trial de novo, but

examine the evidence in the light most favorable to the jury’s verdict, resolving
factual disputes and accepting all reasonable inferences in support of the verdict.”).
We review the “terms and conditions of supervised release for abuse of discretion.”
United States v. Phillips, 785 F.3d 282, 284 (8th Cir. 2015).

The district court did not err in preventing Gustus from presenting a voluntary-
intoxication defense. “Such a defenseis...unavailable” to defendants being charged
with violating 18 U.S.C. § 111(a)(1) because assaulting a federal employee is a
general-intent crime. Hanson, 618 F.2d at 1265. Gustus argues that we should
disregard Hanson because later decisions contain language to the effect that
assaulting a federal employee is a specific-intent crime. See, €.g., United States v.
Manelli, 667 F.2d 695, 696 (8th Cir. 1981) (“Specific intent is an essential element

of the crime of assaulting a federal officer in the performance of his duties.”). He

further argues that voluntary intoxication is a defense to specific-intent crimes. See
United States v. Kenyon, 481 F.3d 1054, 1070 (8th Cir. 2007). We are bound to
follow Hanson as it is the earliest of the conflicting opinions and “should have
controlled the subsequent panels.” Mader v. United States, 654 F.3d 794, 800 (8th
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Cir. 2011) (en banc) (citation omitted). Consequently, we hold that Gustus was not
entitled to present a voluntary-intoxication defense.

We also hold that sufficient evidence supports Gustus’s conviction. Section
111(a)(1) makes it a crime to “forcibly assault[], resist[], oppose[], impede[],
intimidate[], or interfere[] with [a federal employee] while engaged in or on account
of the performance of official duties.” 18 U.S.C. § 111(a)(1). The parties agree that
the government proved all of the elements of a § 111(a)(1) violation beyond a
reasonable doubt except for the mens rea element, which they agree is voluntary and
intentional. See United States v. Drapeau, 644 F.3d 646, 652 (8th Cir. 2011). Gustus

argues that because he was intoxicated, his actions could not have been voluntary or

intentional. We reject this argument as indistinguishable from his argument above
that the district court erred in preventing him from presenting a voluntary-intoxication

defense.

Gustus also argues that portions of Gonzalez’s testimony at trial were not
credible, making the evidence as a whole insufficient. Gonzalez, for example, made
seemingly inconsistent statements about: (1) whether he was attacked while he was
getting into his mail truck or while he was getting out; and (2) whether he had his
keys in his hands during the attack. The credibility of a witness is “within the
province of the jury and virtually unreviewable on appeal.” United States v.
Thompson, 881 F.3d 629, 633 (8th Cir. 2018) (citation omitted). We are to “resolve
any credibility issues in favor of the verdict.” United States v. Polk, 715 F.3d 238,
247 (8th Cir. 2013) (citation omitted). We do so here and reject Gustus’s argument.

His conviction was supported by sufficient, credible evidence.

Finally, we agree that Special Condition 5 is broader than the condition the
district court imposed orally. However, it is not entirely clear from the sentencing

transcript and other portions of the record exactly how long the district court intended
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the alcohol-prohibiting condition to apply or whether that issue is moot.” We
therefore reverse the district court’s judgment as to Special Condition 5 and remand
for the district court to determine if the special condition is moot, and if not, to clarify
the alcohol-prohibiting special condition of supervised release. See United States v.
James, 792 F.3d 962, 973 (8th Cir. 2015).

III. Conclusion

For the reasons stated above, we affirm Gustus’s conviction under 18 U.S.C.
§ 111(a)(1). We reverse the district court’s judgment as to Special Condition 5 and
remand for the district court to determine if the special condition is moot, and if not,

to clarify the alcohol-prohibiting special condition of supervised release.

KELLY, Circuit Judge, concurring.

I concur in the court’s decision because our earliest precedent, Hanson, 618
F.2d 1261, appears to foreclose Gustus from presenting an intoxication defense to his
§ 111(a)(1) charge. I write separately because we have issued conflicting decisions
on whether assault under § 111(a)(1) requires specific or general intent, and the issue

1s one that warrants greater attention.

As the court notes, a defendant must be charged with a specific-intent crime to
merit an intoxication defense. See Kenyon, 481 F.3d at 1070. Specific intent is
usually defined as “the intent to accomplish the precise criminal act that one is later

charged with,” as opposed to general intent, which is “the intent to perform an act

*We note from the district court docket that Gustus’s supervised release has
been revoked for reasons unrelated to the alcohol condition. He has been sentenced
to four months’ imprisonment with no supervision to follow—Iikely making this issue
moot.
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even though the actor does not desire the consequences that result.” United States v.
Robertson, 606 F.3d 943, 954 (8th Cir. 2010) (cleaned up). Specific intent loosely
equates to the Model Penal Code’s culpability standard of “purposely.” See United
States v. Bailey, 444 U.S. 394, 404-05 (1980). A defendant is said to act purposely

13

when it is the defendant’s “conscious object to engage in conduct of that nature or to
cause such a result.” Model Penal Code § 2.02(2)(a) (Am. Law Inst. 1985); sce
Voisine v. United States, 136 S. Ct. 2272, 2278 (2016).

Section 111(a) makes it a felony to assault a federal employee while the
employee is engaged in official duties if the assault involved physical contact with
the victim.* The statute does not specify what culpability standard applies to its
elements. In United States v. Feola, the Supreme Court addressed one element of the

offense—the attendant circumstance of the victim’s identity—and concluded that
there is no requirement that the defendant “be aware that his victim is a federal
officer.” 420 U.S. 671, 684 (1975). “All the statute requires is an intent to assault,
not an intent to assault a federal officer.” Id.

Feola’s use of the phrase “an intent to assault” generated significant confusion.
In short succession, we issued “conflicting . . . decisions as to whether specific intent
is an element of a § 111 violation.” United States v. Oakie, 12 F.3d 1436, 1443 (8th

“The offense is a misdemeanor if the assault “constitute[d] only simple assault,”
but it becomes a felony if the assault “involve[d] physical contact with the victim” or
if the defendant had “the intent to commit another felony.” 18 U.S.C. § 111(a).
Gustus’s conviction was treated as a felony, and the jury specifically found that he
made physical contact with Gonzalez. It should be noted, however, that Gustus’s
indictment did not include the allegation that he made physical contact with the
victim. The failure to include in the indictment a critical element that transforms an
offense from a misdemeanor to a felony is reversible error. See Almendarez-Torres
v. United States, 523 U.S. 224, 228 (1998). Gustus has not raised this argument, so
the issue is not before us on direct appeal.

_8-
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Cir. 1993) (citing Hanson, 618 F.2d at 1265, and Manelli, 667 F.2d at 696). Hanson
appears to hold that § 111 only requires a general intent to assault, 618 F.2d at 1265,
whereas Manelli states that “[s]pecific intent is an essential element of the crime,”

667 F.2d at 696. This conflict is particularly curious because Hanson and Manelli

were issued only a year apart, both decisions cite to the Supreme Court’s decision in
Feola in support of their respective positions, and one of the judges on the Hanson
panel authored the later Manelli opinion. Notably, other circuits also appear divided
on whether § 111 is a specific-intent or general-intent offense.” Nonetheless, we are
bound to follow Hanson, the earlier opinion, which indicates that § 111 is a general-
intent offense.® See Mader, 654 F.3d at 800.

There are compelling arguments for treating assault under § 111 as either a

*Five circuits have characterized the offense as one of general intent. United
States v. Brown, 592 F. App’x 164, 166 (4th Cir. 2014) (per curiam); United States
v. Kimes, 246 F.3d 800, 808 (6th Cir. 2001); United States v. Ricketts, 146 F.3d 492,
497 (7th Cir. 1998); United States v. Kleinbart, 27 F.3d 586, 592 (D.C. Cir. 1994);
United States v. Jim, 865 F.2d 211, 214—15 (9th Cir. 1989). But see United States v.
Staggs, 553 F.2d 1073, 1076 (7th Cir. 1977) (taking opposite approach). Three
circuits have treated § 111 as a specific-intent crime. United States v. Simmonds, 931
F.2d 685, 687 (10th Cir. 1991); United States v. Taylor, 680 F.2d 378, 381 (5th Cir.
1982); United States v. Caruana, 652 F.2d 220, 222-23 (1st Cir. 1981) (per curiam).

°It is debatable whether Hanson fully addressed the question presented here:
Does § 111 require the defendant to commit the assault with specific intent? The
defendants in Hanson conceded that assault is ordinarily a general-intent crime, but
attempted to “distinguish the crime of assault from that of assault on a federal officer”
by arguing that the latter offense requires specific intent. 618 F.2d at 1265. Citing
Feola, we rejected that distinction because § 111 does not require the defendant to
know the victim’s identity. Id. Even if the court in fact adopted the concession that
assault is a general-intent crime, that concession was immaterial to the outcome of the
decision; the court noted, “Even were we to agree that assault were a specific intent

crime, it cannot be said that [the assault was] not done purposely and knowingly.”
Id.
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general-intent or specific-intent crime.” On the one hand, we recognized in United
States v. Yates that Congress imported into § 111 the common-law definition of
simple assault. 304 F.3d 818, 821-23 (8th Cir. 2002). Assault at common law
“requires the showing of an offer or attempt by force or violence to do a corporal
injury to another.” Id. at 822 (quoting United States v. Bear Ribs, 562 F.2d 563, 564
(8th Cir. 1977) (per curiam)). Applying this definition, we have previously

characterized common-law assault as a general-intent crime. See United States v.
Ashley, 255 F.3d 907, 911-12 (8th Cir. 2001). This would support treating § 111 as
a general-intent crime, although some of our sister circuits disagree with our reading
of the common law. See, e.g., United States v. Lamott, 831 F.3d 1153, 1156 (9th Cir.

2016) (“[Clommon law assault is a specific intent crime . . . .”).

On the other hand, we have also held that an assault under § 111 must be
“willfully” committed. United States v. Olunloyo, 10 F.3d 578, 580-81 (8th Cir.
1993) (citing Potter v. United States, 691 F.2d 1275, 1280 (8th Cir. 1982)); see also
United States v. Long Soldier, 562 F.2d 601, 606—07 (8th Cir. 1977) (discussing,

prior to Hanson, jury instructions requiring the defendant to act willfully). When

used in a criminal statute, willfully “generally means an act done with a bad purpose.”
Screws v. United States, 325 U.S. 91, 101 (1945) (quoting United States v. Murdock,
290 U.S. 389, 394 (1933)). We have therefore regularly interpreted the term as
requiring specific intent. See, e.g., United States v. Boone, 828 F.3d 705, 711 (8th
Cir. 2016); United States v. Bussey, 942 F.2d 1241, 1250 (8th Cir. 1991). It follows

from these decisions that for an assault under § 111 to be “willfully” committed, the

defendant must have acted with specific intent.

Our pattern jury instructions on § 111 offenses are consistent with this latter

"Regardless of whether the assault element of § 111(a) requires proof of
specific intent, some formulations of the offense undoubtedly would. For example,
charging the offense as a felony because the defendant had the “intent to commit
another felony” unquestionably requires specific intent. See, e.g., United States v.
Iron Shell, 633 F.2d 77, 88 (8th Cir. 1980) (explaining that assault with intent to
commit rape requires the specific intent to commit rape).
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view.® The model instructions advise district courts to add the terms “voluntarily and
intentionally” to § 111°s elements because “[t]he assault must be intentional, even
though the term ‘willful’ is not used in the statute.” 8th Cir. Model Crim. Jury
Instructions § 6.18.111 & n.4 (2017); see also United States v. Wallace, 852 F.3d
778,783 (8th Cir.2017) (approving similar instruction); United States v. Bettelyoun,
16 F.3d 850, 853 (8th Cir. 1994) (same). To satisfy a requirement that the assault be

intentional, it would appear that the government would need to prove that the

defendant committed the assault willfully, that is, with specific intent. See Screws,
325 U.S. at 101.

Gustus’s case illustrates the tension in our precedents. His indictment and jury
instructions conformed to our model instructions and included the terms “voluntarily
and intentionally.” Those terms usually require a showing of specific intent, and we
ordinarily “hold the government to the elements charged in its indictment.” Wallace,
852 F.3d at 783. Yet Gustus was denied the opportunity to present an intoxication
defense based on the conclusion that he was charged with a general-intent crime.

Whether § 111 is a specific-intent or general-intent crime is a difficult question
to which we have given conflicting answers, but one that only the court sitting en

banc can resolve. I therefore concur fully in the court’s opinion.

**“The model jury instructions are available for use by the district courts, but
they are not binding.” United States v. Sparkman, 500 F.3d 678, 684 (8th Cir. 2007).
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-2303
United States of America
Appellee
V.
Stephen Gustus

Appellant

Appeal from U.S. District Court for the Eastern District of Arkansas - Little Rock
(4:17-cr-00006-BRW-1)

ORDER
The petition for rehearing en banc is denied. The petition for panel rehearing is also
denied.
Judge Kelly would grant the petition for rehearing en banc and the petition for panel

rehearing.

September 09, 2019

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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