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UNITED STATES COURT OF APPEALS FI L E D
FOR THE NINTH CIRCUIT FEB 3 2020
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS
FABIAN FUENTES ROSAS, No. 17-16839
Petitioner-Appellant, D.C. No.
3:05-cv-00490-RCJ-VPC
V. District of Nevada,
Reno
TIMOTHY FILSON; ATTORNEY
GENERAL FOR THE STATE OF ORDER
NEVADA,

Respondents-Appellees.

Before: BEA and LEE, Circuit Judges, and PIERSOL,” District Judge.
The panel has voted to deny Appellant’s Petition for Panel Hearing.

Appellant’s Petition for Panel Hearing, filed January 24, 2020, is DENIED.

*

The Honorable Lawrence L. Piersol, United States District Judge for
the District of South Dakota, sitting by designation.



Case: 17-16839, 11/15/2019, I1D: 11500101, DktEntry: 56-1, Page 1 of 3

APP. 002
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UNITED STATES COURT OF APPEALS NOV 152019
MOLLY C. DWYER, CLERK

FOR THE NINTH CIRCUIT VS COURT OF APPEALS

FABIAN FUENTES ROSAS, No. 17-16839
Petitioner-Appellant, D.C. No.
3:05-cv-00490-RCJ-VPC
V.

TIMOTHY FILSON: ATTORNEY MEMORANDUM*
GENERAL FOR THE STATE OF
NEVADA,

Respondents-Appellees.

Appeal from the United States District Court
for the District of Nevada
Robert Clive Jones, District Judge, Presiding

Submitted November 12, 2019™
San Francisco, California

Before: BEA and LEE, Circuit Judges, and PIERSOL,™ District Judge.

Petitioner Fabian Fuentes Rosas appeals the district court’s denial of

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
- The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
“*  The Honorable Lawrence L. Piersol, United States District Judge for
the District of South Dakota, sitting by designation.
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Grounds One and Two of his petition for writ of habeas corpus. Reviewing de
novo, Dickens v. Ryan, 740 F.3d 1302, 1321 (9th Cir. 2014) (en banc), we affirm.
Rosas exhausted Grounds One and Two of the operative petition—each of
which rely on Nevada’s alleged failure to abide by the terms of a written polygraph
agreement (“the Agreement”)—when he presented the claims to the Nevada
Supreme Court in his second petition for writ of habeas corpus. Under the doctrine
of procedural default, however, federal courts will not review the merits of claims
that a state court declined to hear due to the petitioner’s failure to abide by
adequate and independent state procedural rules. Williams v. Filson, 908 F.3d 546,
577 (9th Cir. 2018); Martinez v. Ryan, 566 U.S. 1, 9 (2012). The Nevada Supreme
Court here held, among other things, that (1) Rosas’s second state habeas petition
relying on the Agreement was procedurally barred by Nevada Revised Statute
(“NRS”) § 34.726(1) because it was filed more than one year after resolution of
Rosas’s direct appeal; and (2) Rosas did not demonstrate good cause to avoid NRS
8 34.726(1)’s timeliness requirement because Rosas waited years after finding the
Agreement to file his second state habeas petition. As we have held before, NRS
8§ 34.726 is an adequate and independent state law ground for procedural default in
non-capital cases, such as Rosas’s. See Moran v. McDaniel, 80 F.3d 1261, 1268-
70 (9th Cir. 1996). As a result, Rosas had the burden to assert specific factual

allegations that demonstrate the inadequacy of NRS § 34.726 with case citations
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demonstrating its inconsistent application. Williams, 908 F.3d at 577. Rosas failed
to carry that burden, and thus the doctrine of procedural default applies.

After correctly holding that the doctrine of procedural default applies, the
district court did not err in holding that Rosas failed to show cause to overcome the
procedural default of Grounds One and Two of the operative petition. The district
attorney’s failure to recall there being a written agreement did not render Rosas
incapable of relying on the Agreement because he too signed the Agreement and
could have disputed the district attorney’s memory. See McCleskey v. Zant, 499
U.S. 467, 497 (1991) (explaining that cause “requires a showing of some external
Impediment preventing counsel from constructing or raising the claim”) (quoting
Murray v. Carrier, 477 U.S. 478, 492 (1986)). More important, the Agreement
was in the possession of Rosas’s attorney of record, in the county public defender’s
office, and Rosas does not explain why his counsel’s failure to locate the
Agreement was the fault of the State. Nor does Rosas explain why a reasonable
investigation would not have located the Agreement. See id. at 498.

AFFIRMED.
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DEPUTY

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

Fabian Fuentes Rosas 3:05-cv-00490-RCJ-VPC

Petitioner Order of Dismissal

V.

E.K. McDaniel, et al.,

[ECF No. 110}

Respondents

Petitioner Fabian Fuentes Rosas, a prisoner in the custody of the State of Nevada, brings this
habeas action under 28 U.S.C. § 2254 to challenge his 2000 Nevada state convictions resulting from
a double homicide at a Domino’s Pizza store. (ECF No. 68). After evaluating his claims on the
merits, I deny Rosas’s petition for a writ of habeas corpus, dismiss this action with prejudice, and
deny a certificate of appealability.

Background

Just past midnight on May 24, 1997, a man walked into a Domino’s Pizza store in Elko,
Nevada, and shot two employees. Later investigation revealed that roughly $400 was missing from
the register, but that some cash was left behind.

Rosas was indicted on July 13, 1999 for the murders and related conduct. (Exhibit 199).! On

! The exhibits referenced in this order are found in the Court’s record at ECF Nos. 12-16
(Exhibits 1-189), ECF No. 33 (Supplemental Exhibits 190-202), and ECF Nos. 64—65 (Exhibits 203—
256).
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September 18, 2000, Rosas was found guilty following a jury trial of two counts of murder in the
first degree with the use of a deadly weapon, one count of conspiracy to commit murder, one count
of robbery with the use of a deadly weapon, and one count of conspiracy to violate the Uniform
Controlled Substances Act. (Exhibit 18, at 2-3). He was sentenced to multiple consecutive
sentences of life in prison without the possibility of parole, in addition to other consecutive
sentences. (See id. at 4).

Rosas appealed, and the Nevada Supreme Court affirmed on December 17, 2001. (Exhibit
138). Following a petition for rehearing, an amended affirmance was filed on May 10, 2002.
(Exhibit 140). On August 7, 2002, Rosas mailed a state petition for a writ of habeas corpus, and it
was denied on June 24, 2003. (Exhibit 147; Exhibit 172).

Rosas then filed a pro se habeas action in federal court under 28 U.S.C. § 2254. (ECF No. 7).
Following appointment of counsel, (see ECF No. 22), Rosas filed a First Amended Petition for a
Writ of Habeas Corpus on November 20, 2006. (ECF No. 32). On September 16, 2008, in response
to challenges raised by the State, this Court granted a stay of to allow Rosas to further pursue and
exhaust claims for post-conviction relief in state court. (ECF No. 61).

Rosas filed a second state petition for habeas relief on November 3, 2008. (Exhibit 203). It
was denied on February 1, 2011. (Exhibit 237 (proposed findings); Exhibit 240 (adopting the
proposed findings)). Rosas appealed, and the Nevada Supreme Court affirmed. (Exhibit 247).
Remittitur issued on March 4, 2013. (Exhibit 255).

Rosas then returned to this Court and filed a motion to reopen on April 17,2013 and to file a
second amended petition. (ECF No. 63). This Court granted the motion. (ECF No. 67). Rosas filed
his Second Amended Petition for a Writ of Habeas Corpus. (ECF No. 68). The Second Amended
Petition raised ten grounds for relief:

Ground One: Rosas was denied his rights to due process of law and a fair trial under

the Fifth and Fourteenth Amendment[s] when the State prosecuted him for the

Domino’s murders in breach of the plea agreement precluding such prosecutions.

(ECF No. 68, at 14-22).

Ground Two: Rosas was denied his rights to due process of law and a fair trial under
the Fifth and Fourteenth Amendments when the district court denied his motion to

2
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dismiss the case on the grounds that the State was precluded from prosecuting Rosas
due to a prior negotiated plea/polygraph agreement. (ECF No. 68, at 22-31).

Ground Three: Rosas was denied his rights to due process of law and a fair trial under
the Fifth and Fourteenth Amendments to the United States Constitution when the
prosecutor raised and impeached an alibi defense in his case in chief, thereby
improperly shifting the burden of proof to the defendant. (ECF No. 68, at 31-34).

Ground Four: Rosas was denied his right to the effective assistance of appellate
counsel under the Sixth and Fourteenth Amendments to the United States
Constitution when counsel failed to [challenge] the prosecution’s use of a peremptory
challenge to exclude a Hispanic from serving on the jury in violation of Batson v.
Kentucky, 476 U.S. 79 (1986). (ECF No. 68, at 34-38).

Ground Five: Rosas was denied his right to the effective assistance of trial counsel
under the Sixth and Fourteenth Amendments to the United States Constitution when
counsel failed to move for a change of venue after a prospective juror informed the
court and counsel that Elko, Nevada’s white and Mexican communities were racially
split as to Rosas’ guilt of the crimes charged, the former favoring convictions and the
latter acquittals. (ECF No. 68, at 38—40).

Ground Six: Rosas was denied his right to the effective assistance of trial counsel
under the Sixth and Fourteenth Amendments to the United States Constitution when
counsel failed to investigate (1) a leading suspect in the killings and (2) a witness who
could have impeached Liana Marie Barraza, and therefore, failed to prepare a
meaningful defense. (ECF No. 68, at 40—43).

Ground Seven: The State’s failure to disclose (1) the prosecution of J.J. Amold
Homner as an ex-felon in possession of a 9mm pistol during the summer of 1997, and
its consequent seizure of such 9mm pistol and destruction thereof at closure of the
case and (2) the investigation of Horner for stealing dynamite and threatening various
persons and institutions with it denied Rosas his rights to due process of law and a
fair trial under the Fifth and Fourteenth Amendments to the United States
Constitution. (ECF No. 68, at 43—44).

Ground Eight: Admission of prior bad act testimony violated petitioner’s
constitutional rights to a fair trial and due process of law under the Fifth, Sixth, and
Fourteenth Amendments to the United States Constitution. (ECF No. 68, at 44-47).

Ground Nine: Rosas was denied his due process rights under the Fifth and Fourteenth
Amendments to the United States Constitution because there was insufficient
evidence presented at trial to support a finding of guilt of the crimes charged beyond a
reasonable doubt. (ECF No. 68, at 47-49).

Ground Ten: Rosas was denied his right to the effective assistance of trial counsel
under the Sixth and Fourteenth Amendments to the United States Constitution when
counsel failed to object to the joinder of the controlled substances conspiracy charge
(Count 9) with the previous eight counts concerning the Domino’s Pizza killings.
(ECF No. 68, at 49-50). :

The State moved to dismiss the Second Amended Petition. (ECF No. 78). The State argued
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that a number of claims had not been exhausted in state court, were untimely because they did not
relate back, or were procedurally barred because they were procedurally defaulted in state court.

This Court rejected the first two of these arguments, holding that Ground Eight had been
exhausted in state court and that Grounds Five, Seven, Eight, and Ten were not untimely. (ECF No.
86, at 8). Addressing the State’s final argument, this Court held:

Because Grounds One, Two, Five, Six, Seven, and Ten of the second amended federal

habeas petition assert the same claims made in the procedurally defaulted state court

habeas petition, these claims are procedurally barred from federal review and will be

dismissed with prejudice unless petitioner can show cause and prejudice to excuse the

procedural bar, or that this Court’s failure to consider the defaulted claims will result

in a fundamental miscarriage of justice.

The Court has determined that the analysis of cause and prejudice arguments in this

case are closely related to the analysis on the merits of the case. Therefore, the Court

will defer on ruling on [the] cause and prejudice issue until the merits are fully

briefed.
(Id. at 10-11).

The State filed its Second Amended Answer. (ECF No. 94). Rosas filed his Second
Amended Reply. (ECF No. 103).

Standard of review

When a state court has adjudicated a claim on the merits, the Antiterrorism and Effective
Death Penalty Act (AEDPA) imposes a “highly deferential” standard for evaluating the state court
ruling that is “difficult to meet” and “which demands that state-court decisions be given the benefit
of the doubt.” Cullen v. Pinholster, 563 U.S. 170 (2011). Under this highly deferential standard of
review, a federal court may not grant habeas relief merely because it might conclude that the state
court decision was incorrect. I/d. at 202. Instead, under 28 U.S.C. § 2254(d), the court may grant
relief only if the state court decision: (1) was either contrary to or involved an unreasonable
application of clearly established law as determined by the United States Supreme Court or (2) was
based on an unreasonable determination of the facts in light of the evidence presented at the state
court proceeding. /d. at 181-88. The petitioner bears the burden of proof. /d. at 181.

A state court decision is “contrary to” law clearly established by the Supreme Court only if it

applies a rule that contradicts the governing law set forth in Supreme Court case law or if the

4
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decision confronts a set of facts that are materially indistinguishable from a Supreme Court decision
and nevertheless arrives at a different result. See, e.g., Mitchell v. Esparza, 540 U.S. 12, 15-16
(2003). A state court decision is not contrary to established federal law merely because it does not
cite the Supreme Court’s opinions. /d. The Supreme Court has held that a state court need not even
be aware of its precedents, so long as neither the reasoning nor the result of its decision contradicts
them. /d. And “a federal court may not overrule a state court for simply holding a view different
from its own, when the precedent from [the Supreme] Court is, at best, ambiguous.” Id. at 16. A
decision that does not conflict with the reasoning or holdings of Supreme Court precedent is not
contrary to clearly established federal law.

A state court decision constitutes an “unreasonable application” of clearly established federal
law only if it is demonstrated that the state court’s application of Supreme Court precedent to the
facts of the case was not only incorrect but “objectively unreasonable.” See, e.g., id. at 18; Davis v.
Woodford, 384 F.3d 628, 638 (9th Cir. 2004). When a state court’s factual findings based on the
record before it are challenged, the “unreasonable determination of fact” clause of 28 U.S.C.

§ 2254(d)(2) controls, which requires federal courts to be “particularly deferential” to state court
factual determinations. See, e.g., Lambert v. Blodgett, 393 F.3d 943, 972 (9th Cir. 2004). This
standard is not satisfied by a mere showing that the state court finding was “clearly erroneous.” /d. at
973. Rather, AEDPA requires substantially more deference:

[I)n concluding that a state-court finding is unsupported by substantial

evidence in the state-court record, it is not enough that we would

reverse in similar circumstances if this were an appeal from a district

court decision. Rather, we must be convinced that an appellate panel,

applying the normal standards of appellate review, could not

reasonably conclude that the finding is supported by the record.
Taylor v. Maddox, 366 F.3d 992, 1000 (9th Cir. 2004); see also Lambert, 393 F.3d at 972.

Under 28 U.S.C. § 2254(e)(1), state court’s factual findings are presumed to be correct and
the petitioner must rebut that presumption by “clear and convincing evidence.” In this inquiry,
federal courts may not look to any factual basis not developed before the state court unless the

petitioner both shows that the claim relies on either (a) “a new rule of constitutional law, made

retroactive to cases on collateral review by the Supreme Court, that was previously unavailable” or

5
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(b) “a factual predicate that could not have been previously discovered through the exercise of due
diligence” and shows that “the facts underlying the claim would be sufficient to establish by clear
and convincing evidence that but for constitutional error, no reasonable factfinder would have found
the applicant guilty of the underlying offense.” 28 U.S.C. § 2254(e)(2).

Discussion

A. Ground1

In Ground 1, Rosas argues that he “was denied his rights to due process of law and a fair trial
under the Fifth and Fourteenth Amendment[s] when the State prosecuted him for the Domino’s
murders in breach of the plea agreement precluding such prosecutions.” (ECF No. 68, at 14).
Sometime prior to August 21, 1997, Rosas was charged with three drug felonies. After that,
Woodbury, the Elko County District Attorney, approached Leeds, Chief Deputy Elko County Public
Defender, about whether Rosas would take a polygraph examination concerning Rosas’s
involvement in or knowledge of the Domino’s homicides. Rosas, assisted by Leeds, reached and
signed the following “Agreement to Take Polygraph Examination™:

I, (Fabian Rosas) after consulting with my attorney, Frederick H. Leeds, have
agreed to take a polygraph examination with respect to the Domino’s killings. Mr.

Leeds has advised me that I do not have to take this examination and I am doing so
freely and voluntarily.

I have been advised that if I take the examination and it shows that I am not
involved in the Domino’s killing; the Elko County District Attomey’s Office has
agreed to file no further charges and take no further prosecutorial actions with regard
to the charges that I am currently facing.

Lastly, under no circumstances may the results of, or the fact that a polygraph
examination was administered, be referred to in any subsequent prosecution, without
subsequent written approval of all parties signatory to this agreement.

(Exhibit 202 (as in original)). The agreement was signed by Rosas, Leeds, and Woodbury. (/d.).
Two years later, in 1999, the district attorney’s office brought the homicide charges. Rosas
claimed that doing so was in violation of the polygraph agreement, and it became an issue for the
trial court in July 2000. On July 25, 2000, Woodbury signed a declaration that “[t]here was no
written memorandum.” (Exhibit 42, at 6). Two days later, Woodbury cross-examined Leeds about

the agreement:
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The fact is the agreement that you think we reached was never reduce to writing?
That’s correct, it wasn’t.

And did you take any notes?

That’s—well, let me think about that. I didn’t take any notes with respect to what?
This negotiation that you say you and I had.

That’s correct.

And I didn’t take any notes?

RELZIZR

>
;
;

... I didn’t see you take any notes.
(Exhibit 45C, at 88). In answering Rosas’s appeal of his convictions, the State again relied on
Woodbury’s affidavit and the testimony he elicited from Leeds. (See Exhibit 134, at 3-5).

When Odiaga raised this Ground to the Nevada Supreme Court, the court held that the
petition was procedurally barred, untimely, and an abuse of the writ. (Exhibit 247). This Court then
held that Ground 1 was procedurally defaulted based on independent and adequate state grounds, and
that, after the merits issues were fully briefed, it would be “dismissed with prejudice unless
petitioner can show cause and prejudice to excuse the procedural bar, or that this Court’s failure to
consider the defaulted claims will result in a fundamental miscarriage of justice.” (ECF No. 86, at
10).

This standard comes from Supreme Court case law. The Supreme Court has held that, to
overcome a claim that was procedurally defaulted in state court, a petitioner must establish cause for
the default and prejudice attributable thereto. Harris v. Reed, 489 U.S. 255, 262 (1989).2

To demonstrate cause for a procedural default, the petitioner must “show that some objective
factor external to the defense impeded” his efforts to comply with the state procedural rule. Murray
v. Carrier, 477 U.S. 478, 488 (1986). The external impediment must have prevented the petitioner
from raising the claim. See McClesky v. Zant, 499 U.S. 467, 497 (1991). If the petitioner fails to
show cause, the court need not consider whether the petitioner suffered actual prejudice. Engle v.

Isaac, 456 U.S. 107, 134 n.43 (1982); Roberts v. Arave, 847 F.2d 528, 530 n.3 (9th Cir. 1988). With

? Under Harris, a petition could also show that not reviewing the state court’s error would result in a
“fundamental miscarriage of justice.” Harris, 489 U.S. at 262 (citations omitted). This standard is met
only if the petitioner shows it more likely than not that he is “actually innocent.” Bousley v. United
States, 523 U.S. 614, 623 (1998) (citing Murray, 477 U.S. at 496). Rosas does not argue that he falls
under this exception to overcome his procedural defaults. Even if he did, such an argument would fails
for the same reason that Ground 9 fails.
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respect to the prejudice prong, the petitioner bears “the burden of showing not merely that the errors
[complained of] constituted a possibility of prejudice, but that they worked to his actual and
substantial disadvantage, infecting his entire [proceeding] with errors of constitutional dimension.”
White v. Lewis, 874 F.2d 599, 603 (9th Cir. 1989) (citing United States v. Frady, 456 U.S. 152, 170
(1982)).

Rosas argues that the actions, described above, of the state officials in creating the belief that
the polygraph agreement was never reduced to writing constituted cause to excuse Rosas’s failure to
provide the polygraph agreement. (See ECF No. 103, at 14-20).> The Supreme Court has held that a

(Y

qualifying objective factor that constitutes cause is *“‘interference by officials’ that makes compliance
with the State’s procedural rules impracticable.” McClesky, 499 U.S. at 493 (quoting Murray, 477
U.S. at 488).

Before addressing that argument, though, this must first address the nearly two-year wait
between Rosas finding the written agreement and raising it to the Nevada state courts. That wait was
not attributable to the state officials’ actions, or any external impediment at all. Rosas contends that
cause exists here because the written agreement was found while he was in the midst of federal
habeas proceedings. But that is not “interference by officials.” That was a choice. In fact, the
Nevada Supreme Court has made clear that “the pursuit of federal remedies does not constitute good
cause.” Flanagan v. State, No. 63703, 2016 WL 4005696, at *1 (Nev. July 22, 2016) (unpublished);
see Colley v. State, 773 P.2d 1229, 1230 (Nev. 1989), superseded by statute on other grounds as
recognized in Flanagan, 2016 WL 4005696.

Moreover, even if this Court were to look only at the time between the entry of judgment in
the case and the finding of the written agreement, there would be insufficient cause. The officials

here did not destroy any evidence; instead the lower state court found that the state officials—much

like Rosas’s own attorneys—simply forgot that the agreement had been reduced to writing. Indeed,

? Rosas also argues that the procedural default rule applied by the Nevada Supreme Court does not meet
the “adequate and independent state grounds” test. (See ECF No. 103, at 20-27). But this Court already
decided that it does, and that the only out for Rosas was falling into one of AEDPA’s two exceptions.
(See ECF No. 86, at 10).
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Rosas and Rosas’s current attorney both signed the document and thus should have known that it had
been reduced to writing and Rosas’s former attorney had the original document in its case file for
one of the three previous drug cases out of which the polygraph agreement arose. While compliance
with the State’s procedural rules might have been slightly hampered by the state officials’ actions, it
was not rendered “impracticable.”

Therefore, Rosas had not demonstrated “cause” to overcome the procedural default, and
Ground 1 provides no basis for habeas relief.

B. Ground 2

In Ground 2, Rosas argued that he “was denied his rights to due process of law and a fair trial
under the Fifth and Fourteenth Amendments when the district court denied his motion to dismiss the
case on the grounds that the State was precluded from prosecuting Rosas due to a prior negotiated
plea/polygraph agreement.” (ECF No. 68, at 22). Ground 2 is effectively the same as Ground 1,
minus the exhibits (190, 191, 198, 199, and 202) that led this Court to find that Ground 1 was
unexhausted—thus, it is the same claim that was decided on the merits by the Nevada Supreme
court. (ECF No. 103, at 65). So, Rosas says, “This Court has never found Ground Two of the
Second Amended Petition to be procedurally defaulted.” (/d.). But this Court has. Indeed, it wrote:
“Ground[] . .. Two.. .. of the second amended federal habeas petition . . . [is] procedurally barred
from federal review . . . .” (ECF No. 86, at 10). And the reason for that is clear: notwithstanding the
mental gymnastics that Rosas tries to put this Court through, Ground Two, in Rosas’s own words,
relies on “the existence of the [polygraph] agreement [being] added to the equation.” (ECF No. 103,
at 67-68).

But even overlooking this procedural default would not give Rosas any shelter. Rosas
argues, in the alternative, that the Nevada Supreme Court “violate[d] 2254(d)(2) because it is based
on an unreasoanble determination of fact—the lack of an agreement. There is no question the
agreement did in fact exist . . . .” (/d.). The only reason that there is now no question that the
agreement did in fact exist is that we have the written copy of it. But evidence not presented before

the state court cannot be used to bolster an argument that the state court made an unreasonable

9
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interpretation of fact under § 2254(d)(2). Taylor v. Maddox, 366 F.3d 992, 1000 (9th Cir. 2004).
Without this written agreement, Rosas does not even try to argue that the Nevada Supreme Court’s
factual determination that there was not agreement to not prosecute Rosas was unreasonable. For
good reason, too. Such an argument fails because the determination, based on the evidence
presented to the Nevada Supreme Court, was not unreasonable.

And Rosas cannot use the written agreement to meet the clear and convincing evidence
standard of § 2254(e)(1), either, because that requires that the evidence not presented to the state
court “could not have been previously discovered through the exercise of due diligence.” As
mentioned above, the state trial court found that both the prosecution and the defense simply forgot
about the existence of the written plea agreement. Based on the record, that was not plainly
erroneous. And even if it were, while defendants can rely on a prosecution’s belief that there is no
such evidence in a Brady context because due diligence is not required, see Banks v. Dretke, 540
U.S. 668, 695-96 (2004), the same is not true for AEDPA. Due diligence surely could have revealed
the existence of the document, and this bars its introduction for the first time in federal court.

Ground 2 provides no basis for habeas relief.

C. Ground 3

In Ground 3, Rosas argues he “was denied his rights to due process of law and a fair trial
under the Fifth and Fourteenth Amendments to the United States Constitution when the prosecutor
raised and impeached an alibi defense in his case in chief, thereby improperly shifting the burden of
proof to the defendant.” (ECF No. 68, at 31). As part of Nevada criminal procedure, a criminal
defendant is required to provide the State with notice of any alibi that the defendant might use at
trial. See Nev. Rev. Stat. § 174.233. Here, Rosas did just that. (See ECF No. 68, at 31). In response,
the State used its opening argument, case-in-chief, and closing argument to rebut and discredit any
story that Rosas was elsewhere as described in the alibi notice. (Exhibit 83, at 230-35; Exhibit 104,
at 1664—69). The State called Rosas’s putative witnesses and impeached their credibility. (See, e.g.,
Exhibit 91, at 941-50, 1025; Exhibit 93, at 1016-25, 1050-53, 1082-83, 1123-42). Rosas did not

try to establish an alibi during the trial by calling any of these witnesses. The jury was not given any
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specific jury instruction on alibis to make clear that, even though the State was calling witnesses who
claimed that Rosas was elsewhere during the time of the homicides and impeaching them, the burden
was with the State to prove all elements of the crime beyond a reasonable doubt.

To the Nevada Supreme Court and to this Court, Rosas argued that this violated both his
Fifth and Fourteenth Amendment rights. Rosas asks this Court to review the claim of burden-
shifting de novo because, in his view, the Nevada Supreme Court addressed only whether the State
violated Rosas’s right to remain silent, not his right to a fair trial. But this particular line of
argument (that the Nevada Supreme Court did not address the question presented entirely) was raised
for the first time in Rosas’s reply, not in his Second Amended Petition. That is too late. See, e.g.,
Cacoperdo v. Demosthenes, 37 F.3d 504, 507 (9th Cir. 1994). Indeed, in his Second Amended
Petition, Rosas conceded that “[t]he Nevada Supreme Court ruled on this claim on its merits.” (ECF
No. 68, at 31).

It is clearly established that the burden of proof may not be shifted to the defendant on
whether the defendant has an alibi. See, e.g., Estelle v. Williams, 425 U.S. 501, 503 (1976); In re
Winship, 397 U.S. 358, 364 (1970). No one disputes that. And no one disputes that it is clearly
established the State here had to prove beyond a reasonable doubt Rosas’s presence and participation
in the homicide and that the State could not shift that burden of proof onto Rosas. See, e.g., Winship,
397 U.S. at 364; Stump v. Bennett, 398 F.2d 111, 119-20 (8th Cir. 1968). The question, though, is
whether it was clearly established that the State shifted that burden by preemptively calling Rosas’s
alibi witnesses to discredit them and then commenting about it at closing argument. Rosas does not
point to any Supreme Court case clearly establishing that, or why the belief that discrediting alibi
witnesses preemptively was an unreasonable application of Supreme Court precedent. Instead, he
points only to two appellate-court decisions. (ECF No. 103, at 8082 (citing United States v. Purvis,
706 F.3d 520, 525 (D.C. Cir. 2013); and United States v. Zuniga, 6 F.3d 569, 570 (9th Cir. 1993))).
Both do little to support his proposition that the State’s actions here ran afoul of clearly established
Supreme Court law about the Fifth and Fourteenth Amendments. In Purvis, the language quoted by

Rosas actually comes from another case it is quoting, and there the Court made clear that the alibi

11




Case 3:05-cv-00490-RCJ-VPC Document 110 Filed 08/22/17 Page 12 of 29

O 0 3 O v s W e

N NN N N N N NN e e e e et et s s b et
00 N O W A W N = O VO 00 NN AR W N = O

APP. 016

instruction was necessary because “the trial court expressing invited a weighing exercise by
instructing jurors to ‘analyze the testimony presented by [the defendant] in contradistinction to the
testimony presented by the government’ regarding the defendant’s alibi defense.” 706 F.3d at 525
(quoting United States v. Alston, 551 F.3d 315, 317 (D.C. Cir. 1976). In Zuniga, the defendant put
forth witnesses trying to establish an alibi and requested an instruction; the trial court refused. 6 F.3d
at 570. The court based its holding on the fact that “[a] defendant is entitled to an instruction
concerning his [or her] theory of the case if it is supported by law and has some foundation in the
evidence.” Id. (second alternation in original) (citation omitted). The decision was not about burden
shifting.

Ground 3 provides no basis for habeas relief.
D. Ground 4

In Ground 4, Rosas argues he was “denied his right to the effective assistance of appellate
counsel under the Sixth and Fourteenth Amendments to the United States Constitution when counsel
failed to [challenge] the prosecution’s use of a peremptory challenge to exclude a Hispanic from
serving on the jury in violation of Batson v. Kentucky, 476 U.S. 79 (1986).” (ECF No. 68, at 34). To
succeed on a typical ineffective assistance of counsel claim on direct appeal, a defendant must show
that counsel’s representation fell below an objective standard of reasonableness and a “reasonable
probability that but for counsel’s unprofessional errors, the result of the proceeding would have been
different.” Strickland v. Washington, 466 U.S. 668, 688, 694 (1984). Courts evaluate a counsel’s
performance from counsel’s perspective at the time and begin with a strong presumption that
counsel’s conduct well within the wide range of reasonable conduct. See, e.g., Beardslee v.
Woodford, 358 F.3d 560, 569 (9th Cir. 2004). When a state court has reviewed a Strickland claim, a
federal court’s habeas review is “doubly deferential”—the reviewing court must take a “highly
deferential” look at counsel’s performance through the also “highly deferential” lens of § 2254(d).
Cullen, 563 U.S. at 190, 202.

After the prosecutor exercised his third peremptory strike to remove Rosemarie Garcia from

the jury, Rosas’s defense counsel “note[d] that she is the only Hispanic person on the jury” and
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“challenge[d] the District Attorney’s decision to eject her.” (Exhibit 81, at 166). The prosecutor put
forth several nondiscriminatory reasons for striking her: that, as was common practice, when they
passed the jury lists around to law enforcement agencies, she got two “no” marks and “no” marks
were not exclusively or always used on minorities; she knew a witness in the case; she worked at a
store where other employees were just prosecuted for helping their friends commit theft from the
store; and that, when the state’s burden of proof was described, he “thought Ms. Garcia agreed with
that sentiment” and “saw her smile or otherwise give some acknowledgment to that.” (/d. at 166—67).
He also noted that “she is not the only member of the Hispanic culture that exists [on the jury] unless
somehow or another somebody [sic] redefines Hispanics to exclude Spanish-Basques” and that he
believed that were at least two Spanish-Basques and one other Hispanic with an Anglo name
remaining on the jury. (/d. at 167-68). The trial court confirmed the prosecutor’s perception of
Garcia’s reaction to the burden of proof: “There was something I thought was kind of odd, but I
suppose facial gestures are subject to varying interpretations.” (/d. at 169). The court ended up
deciding against Rosas. (/d. at 176).

Rosas argues that the fact that law enforcement agencies marked *“no’” does not say anything
about whether they marked no on Garcia due to her race. Rosas argues that Garcia’s “knowing” one
of the witnesses is unsupported by the record “because Ms. Garcia actually did not know [the
witness). Ms. Garcia said only that the [witness’s name] ‘rang a bell’ but that she has ‘never known
him personally or anything.”” (ECF No. 103, at 94). Rosas argues that the working at a store that has
several employees prosecuted for theft for the District Attorney’s office did not mean anything
because Garcia “had no involvement in the criminal activity.” (/d. at 95). Lastly, Rosas argues that
the observation of her facial expression is meaningless because the State never followed-up on either
its meaning with Rosas or on her understanding of the proper burden of proof.

The Nevada Supreme Court rejected Rosas’s contention that these arguments showed that the
prosecutor’s given reasons were pretextual. (Exhibit 186, at 7-9). Doing so was not an unreasonable
application of Strickland given the weak arguments that Rosas throws against the prosecutor’s race-

neutral justifications.
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Ground 4 provides no basis for habeas relief.
E. Ground 5§

In Ground 5, Rosas argues that he “was denied his right to the effective assistance of trial
counsel under the Sixth and Fourteenth Amendments to the United States Constitution when counsel
failed to move for a change of venue after a prospective juror informed the court and counsel that
Elko, Nevada’s white and Mexican communities were racially split as to Rosas’ guilt of the crimes
charged, the former favoring convictions and the latter acquittals.” (ECF No. 68, at 38). As
discussed above, this Court therefore held this Ground would be “dismissed with prejudice unless
petitioner can show cause and prejudice to excuse the procedural bar, or that this Court’s failure to
consider the defaulted claims will result in a fundamental miscarriage of justice.” (ECF No. 86, at
10). The cause and prejudices standards are discussed more fully in the discussion of Ground 1,
above.

Rosas cites Martinez v. Ryan, 132 S. Ct. 1309 (2012), to overcome this default. Martinez
held that “‘a procedural default will not bar a federal habeas court from hearing a substantial claim of
ineffective assistance at trial if’ the default results from the ineffective assistance of the prisoner’s
counsel in the collateral proceeding.” Davila v. Davis, 137 S. Ct. 2058, 2065 (2017) (quoting
Martinez, 566 U.S. at 17). The standards for ineffective assistance of counsel are laid out in Ground
4, above. Proving ineffective assistance at the collateral proceeding, though, is not just as simple as
showing that there was a meritorious claim that should have been raised. Because “[e]ffective
appellate counsel should not raise every nonfrivolous argument on appeal, but rather only those
arguments most likely to succeed[,] [d]eclining to raise a claim on appeal . . . is not deficient
performance unless that claim was plainly stronger than those actually presented to the appellate
court.” Id. at 2067 (citation omitted). If the state court failed to address the ineffective assistance of
counsel claim because it held them to be procedurally defaulted, as here, then the federal courts
review the claim de novo.

The State responds that Rosas failed to cite Martinez as a method of overcoming the

procedural default in its opposition to the State’s motion to dismiss because of procedural default.
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Rosas admits that he “failed to list th[is] claim[] in his opposition,” but argues that this Court should
ignore this lapse because “this Court ordered further briefing on [whether Ground 5 overcame the
procedural default] and Mr. Rosas never waived this argument.” (ECF No. 103, at 97 n.24). Because
this Court finds that Rosas has failed to meet his burden under Martinez even if he properly raised it,
the Court need not address this issue.*

But Rosas’s ineffective assistance of counsel claim fails on the merits on de novo review, as
does the necessary claim that post-conviction counsel was ineffective for not raising the
ineffectiveness of trial counsel claim. Everyone is entitled to trial by “a panel of impartial,
indifferent jurors.” Irwin v. Dowd, 366 U.S. 717, 722 (1961). He argues that he would have been
granted a change of venue and because he was not, he “was tried before a jury that was not fair and
impartial.” (ECF No. 68, at 39). To succeed on this Ground, Rosas must show that his appellate
counsel was ineffective for failing to raise a “substantial” claim that his trial counsel was ineffective
failing to move for a change of venue, and that he was prejudiced as a result of his appellate
counsel’s failure.

Rosas is a “member of the Latino Hispanic racial group” and the “victims of the Domino’s
Pizza killings were white.” (ECF No. 68, at 38). His claim boils down to the idea that, if there is
racial tension in a town according to a single juror, then every competent attorney would file a
motion for a change of venue. According to one juror, the town was divided along ethnic lines as to
guilt and innocence, with the majority of Hispanics thinking that Rosas was not guilty and the
majority of whites thinking that he was. If Rosas is truly arguing that any racial divide necessitates a
motion for a change of venue, then O.J. Simpson should count his blessings that Rosas wasn’t there
to advise his lawyers. (See ECF No. 68, at 39 (“In light of . . . the presence of an all white jury,
defense counsel should have moved for a change of venue.”)). Perhaps, then, Rosas is arguing that
because the jury was not as Hispanic as it could have been, as opposed to the predominately African-

American jury that O.J. got, the attorney should have moved for a new venue. Besides likely

4 Same too with Ground 6.
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violating the jurors’ constitutional rights, such a move would be better treated as a fair cross-section
claim. Such a claim is not “substantial” under Martinez. Similarly, post-conviction counsel was not
ineffective for not raising this claim. Representing himself, Rosas’s first post-conviction petition
raised seventeen claims for relief. (Exhibit 149). Post-conviction counsel was then appointed, which
filed a supplement raising two additional claims. (Exhibit 156). This race-based change of venue
error, subject to the deferential standards of Strickland, was not plainly more meritorious than those
actually raised. Therefore, Failing to raise a claim during post-conviction proceedings that trial
counsel was ineffective by failing to move for a change on venue in light of racial tensions is not
ineffective assistance of post-conviction counsel.

Rosas’s next argument is that counsel was ineffective for not moving for a change of venue
in light of the fact that a majority of the jurors had heard of the case.

This Court previously held that this Ground “related back” to the original petition for a writ
of habeas corpus. (ECF No. 46, at 11). This court sua sponte clarifies that decision, and holds that
the pre-trial publicity argument supporting a change of venue does not “relate back” to the original
petition. AEDPA has a one-year statute of limitations. See 28 U.S.C. § 2244(d). When petitions
are filed outside the one-year statute of limitations, only the grounds and arguments that “relate
back,” as allowed under Federal Rule of Civil Procedure 15(c)’s definition of an “amendment that
asserts a claim . . . that arose out of the conduct, transaction, or occurrence set out . . . in the
original,” to the original petition filed within the statute of limitations are timely. See Mayle v. Felix,
545 U.S. 644, 656, 663 (2005). “So long as the original and amended petitions state claims that are
tied to a common core of operative facts, relation back will be in order.” Id. at 664; see also 3 J.
Moore, et al., Moore's Federal Practice § 15.19(2], pp. 15-82 (3d ed. 2004) (noting that relation
back ordinarily allowed “when the new claim is based on the same facts as the original pleading and
only changes the legal theory”), cited by Mayle, 545 U.S. at 644 n.7.

The original petition argued that trial counsel should have moved for a change of venue
based on the reasoning discussed above—i.e., racial tensions. In its response to the State’s motion to

dismiss, Rosas cited Grounds Eight, Ten, and Seventeen of the original petition was establishing the
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operative facts for his current claim that “he received ineffective assistance of trial counsel when
counsel failed to move fora change of venue given the racially motivated split of opinion regarding
Rosas’ guilty or innocence among the Hispanic and White communities in Elko, Nevada.” (ECF No.
41, at 21). Grounds 8 and 17 were fair-cross-section challenges based on race and Batson challenges
based on race, both of which combined to “prevent[] [Rosas] from receiving a fair trial by a jury of
his peers.” (ECF No. 7, at 17, 37). Ground 10 was a general challenge to ineffective assistance of
counsel. (/d. at 21). In his opposition to the State, Rosas characterized those claims as going to the
“practicality of being of Mexican descent and being tried by an all-white jury” whose feelings of
guilt or innocence “was strictly divided along racial lines.” (ECF No. 41, at 21). At the end of his
discussion, Rosas mentioned the newspaper articles for the first time and added a brief
characterization of the newspaper articles as being “in support of Rosas[’s] allegation of the racial
divide in Elko, Nevada, as it specifically pertained to the White community’s belief in his guilt and
the Hispanic community’s belief in his innocence.” (ECF No. 41, at 21). In this Court’s original
order, it characterized the change of venue along racial lines, but never mentioned the newspaper
articles. Thus, the consideration of the newspaper articles is limited to the extent that it addresses
the common thread running between Grounds 8 and 17 of the original petition: race. Race-based
facts are the same as given in the original petition. Facts based on pretrial publicity and a tainted
jury pool, though, are based on an entirely different set of facts—facts that require investigation into
the publicity given by the media, as opposed to the racial prejudices of the jury. Complaints based
on pre-trial publicity “depend upon events separate in both time and type from the originally raised
episodes” of Batson and an inadequate cross-section. Mayle, 545 U.S. at 657; see also Alfaro v.
Johnson, 862 F.3d 1176, 1184 (9th Cir. 2017) (“Because Alfaro has not previously alleged facts
regarding systemic delay in California’s post-conviction death penalty process, her claim does not
relate back to her timely-filed petition.”).

Even if this Court were to hold that the discussions about pretrial publicity related back to the
claims about fair cross-sections and Batson, the argument would fail on its merits. Courts have

acknowledged that a “trial court my be unable to seat an impartial jury because of prejudicial pretrial
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publicity or an inflamed community atmosphere.” Harris v. Pulley, 885 F.2d 1354, 1361 (9th Cir.
1988). But case law “cannot be made to stand for the proposition that juror exposure to . . . news
accounts of the crime . . . alone presumptively deprives the defendant of due process.” Skilling v.
United States, 561 U.S. 358, 380 (2010) (alterations in original) (citation omitted). “A presumption
of prejudice . . . attends only the extreme case.” Id. at 381. On federal habeas, courts have the
obligation to “independently examine the exhibits containing news reports about the case for
volume, content, and timing to determine if they were prejudicial.” Harris, 885 F.2d at 1360.

Rosas points to next to nothing, beyond the fact that a “good percentage” of jurors had heard
of the case, to justify the idea that there was excessive pretrial publicity . (See ECF No. 193, at 100,
102; Exhibit 81, at 55, 107-08, 111-12, 120, 124-26, 131, 134, 141). The newspaper articles
presented by Rosas to this Court do not raise any specter of impartiality from the jurors. (See Exhibit
195 at 3, 5, 7). And nothing to show that a reasonable attorney in trial counsel’s shoes would have
thought it better to try to temperaments of out-of-towners over in-towners who have read a
newspaper, but who otherwise demonstrated no prejudice against the defendant or inability to serve
as impartial jurors. This does not come close to meeting Nevada’s test of “publicity corrupt{ing] the
trial,” and thus trial counsel could have easily thought that his motion would have been fruitless.
Sonner v. State, 930 P.2d 707, 712 (Nev. 1996). Indeed, Rosas fails to demonstrate any prejudice.
Failing to raise a claim during post-conviction proceedings that trial counsel was ineffective by
failing to move for a change on venue in light of the crime having been in covered by the media is
not ineffective assistance of counsel. Therefore, Rosas cannot demonstrate cause under Martinez to
excuse the procedural default.

Ground § provides no basis for habeas relief.
F. Ground 6

In Ground 6, Rosas argues that he “was denied his right to the effective assistance of trial
counsel under the Sixth and Fourteenth Amendments to the United States Constitution when counsel
failed to investigate (1) a leading suspect in the killings and (2) a witness who could have impeached

Liana Marie Barraza, and therefore, failed to prepare a meaningful defense.” (ECF No. 68, at 40).
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Ineffectiveness of trial counsel and appellate counsel are addressed using the same standards as
discussed above in Ground 5. To overcome the procedural hurdle under Martinez discussed in
Ground 5, above, Rosas needs to show that his post-conviction counsel was ineffective for failing to
raise the claims for the alleged ineffectiveness of trial counsel, all of which is reviewed de novo.

Rosas contends that post-conviction counsel was ineffective for failing to raise the claim that
trial counsel was ineffective for failing to investigate whether J.J. Horner committed the double
homicide for which Rosas was on trial. The crux of Rosas’s argument is that, if trial counsel has
investigated Homer, he would have discovered that Homer, in violation of federal law, owned at
least one 9mm pistol (the same caliber used in the homicide and owned by millions of Americans
across the country), that Horner had been investigated for allegedly stealing dynamite from a
company whose employees wore blue jackets (the same color jacket likely worn by the shooter and
owned by millions of Americans across the country), and that Horner had been investigated for
allegedly threatening to use the dynamite against governmental agencies (unlike almost every other
American across the country, but is, safe to say, fairly unrelated to the double homicide at
Domino’s). (See ECF No. 103, at 108). Moreover, Horner claimed that he was with Rosas on the
night of the homicides, so their connection might not have been good for the defense. (Exhibit 201,
at 3). The odds that such revelations would have influenced the outcome of the proceeding is quite
low, as discussed below in Ground 7, and so there is no prejudice and the ineffective assistance of
counsel at trial claim was weak. See Jones v. Wood, 207 F.3d 557, 563 (9th Cir. 2000) (finding
prejudice when the other-suspect information created a substantial probability that the state’s theory
of guilt was wrong; Hamilton v. Vasquez, 17 F.3d 1149, 1157 (9th Cir. 1994). And because of this
low probability of success, post-conviction counsel was not ineffective for failing to raise the
ineffectiveness of trial counsel claim. Therefore, Rosas cannot demonstrate cause under Martinez
for this claim of ineffectiveness. And even if he could and this Court were to address the ineffective
assistance of trial counsel claim on the merits, it would fail for the reasons just discussed.

Rosas also contends that post-conviction counsel was ineffective for failing to raise the claim

that trial counsel was ineffective for failing to investigate a witness, Ford, whom Rosas contends
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could have helped impeached Barraza, a witness of the State. Much, but not all, of Barraza’s
testimony was corroborated by other witnesses called by the State. (See infra Ground 9).

In his Second Amended Petition, Rosas states that “If Ms. Ford had been called at trial she
and provided [the testimony that Ford and another women went to Rosas’s motel room on May 24
between 5:00 and 5:30 am and did not see Barraza there}, the jury would have had reasonable doubt
as to the credibility of Ms. Barraza.” (ECF No. 68, at 42). Indeed, Barazza did testify that she was
with Rosas at a different motel throughout the evening of May 23 and the morming of May 24, except
for a couple of hours—roughly the time window when the State argued the homicides took place.
(Exhibit 100, at 1422-95). Rosas’s trial counsel knew about Ford and her story. (See Exhibit 201, at
2-3). Rosas argues that it was ineffective assistance of counsel to not investigate that story further to
corroborate it and thus be able to use it to impeach Barraza or to investigate Barazza’s criminal
record and use it to impeach her. Trial counsel, though, opted to attempt to impeach Barraza through
an alternative means, including questioning why she was willing to keep hanging out with Rosas
notwithstanding his confession to her that he committed the homicides. (See Exhibit 232, at 114,
117). Even assuming that these failures amounted to ineffective assistance of counsel does not give
Rosas relief. It is a question whether Rosas was prejudiced by this lack of further investigation—i.e.,
whether trying to impeach Barazza’s testimony with a potential inconsistency that occurred several
hours after the shooting and a substantial portion of time before the Rosas made the statements to her
that she relayed in court concerning his guilt would have a “reasonable probability that but for
counsel’s unprofessional errors, the result of the proceeding would have been different.” Strickland,
466 U.S. at 694. As discussed in more detail in Ground 9, below, the vast majority of Barazza’s
testimony was corroborated by one or two other people. Therefore, Rosas has not established such a
“reasonable probability” of a different trial outcome.

Ground 6 provides no basis for habeas relief.
G. Ground 7

In Ground 7, Rosas argues that the “State’s failure to disclose (1) the prosecution of J.J.

Amold Horner as an ex-felon in possession of a 9mm pistol during the summer of 1997, and its
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consequent seizure of such 9mm pistol and destruction thereof at closure of the case and (2) the
investigation of Horner for stealing dynamite and threatening various persons and institutions with it
denied Rosas his rights to due process of law and a fair trial under the Fifth and Fourteenth
Amendments to the United States Constitution.” (ECF No. 68, at 43). In other words, he contends
that the State failed to disclose two pieces of information in violation of Brady v. Maryland, 373
U.S. 83 (1963): First, that J.J. Horner was being prosecuted for being a felon in possession of a 9
mm pistol. Second, that J.J. Horner was being investigated for stealing dynamite and threatening to
use it to against government entities. The Nevada Supreme Court held that the petition was
procedurally barred, untimely, and an abuse of the writ. (Exhibit 247). This Court then held that
Ground 7 was procedurally defaulted based on independent and adequate state grounds, and that,
after the merits issues were fully briefed, it would be “dismissed with prejudice unless petitioner can
show cause and prejudice to excuse the procedural bar, or that this Court’s failure to consider the
defaulted claims will result in a fundamental miscarriage of justice.” (ECF No. 86, at 10).

Rosas contends that Ground 7 is not defaulted “because in the context of considering whether
Mr. Rosas could demonstrate cause and prejudice, the state court decided this claim on its merits.”
(ECF No. 103, at 134). Brady requires the disclosure of evidence that is both favorable to the
accused and “material either to guilt or punishment.” United States v. Bagley, 473 U.S. 667, 674
(1985) (citation omitted). “[E]vidence is material only if there is a reasonable probability that, had
the evidence been disclosed to the defense, the result of the proceeding would have been different. A
‘reasonable probability’ is a probability sufficient to undermine confidence in the outcome.” Id. at
681; see also Kyles v. Whitney, 514 U.S. 419, 435 (1995) (“One does not show a Brady violation by
demonstrating that some of the inculpatory evidence should have been excluded, but by showing that
the favorable evidence could reasonably be taken to put the whole case in such a different light as to
undermine confidence in the verdict.”).

The Nevada Supreme Court rejected Rosas’s Brady claim in the final round of state post-
conviction proceedings. After noting that “[e]vidence is material where there is a reasonable

probability that the omitted evidence would have affected the outcome of the trial,” the court held:
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“This court has only been provided with trial transcripts for portions of days two, seven, and eight of
the guilty phase of the jury trial so that we cannot review the district court’s conclusion that the
evidence was not material.” (Exhibit 247, at 4). It quotes one of its decisions for the proposition that
“[t]he burden to make a proper appellate record rests on the appellant.” (Exhibit 247, at 4 (quoting
Green v. State, 612 P.2d 686, 688 (Nev. 1980))). It therefore rejected Rosas’s claim.

Contrary to Rosas’s assertion, that is not deciding the claim on the merits. Instead, that is
saying that the state court could not decide the claim on the merits because Rosas procedurally erred
by not providing it with the record necessary to make the materiality determination. Rosas argues
that, even if the Nevada Supreme Court did not decide Ground 7 on its merits, the “bar the state
court applied . . . was not independent of federal law and therefore cannot bar federal review.” (ECF
No. 103, at 120). But it was: the Nevada Supreme Court required Rosas to “make a proper appellate
record,” which Rosas failed to do because he supplied only portions of the transcripts of a few days
of the jury trial. That is a reasonable state procedural rule—divorced from the substance of the
federal grounds. If a state court were unable to require defendants to provide the plea agreement
when they challenge its terms or the voir dire transcript when they make a Batson challenge,
everything would be decided de novo by federal habeas courts. That is not what AEDPA intended.
Rosas further argues that requiring the trial transcript is contrary to clearly established law because
“other suspect’ evidence is ‘classic Brady material.’” (/d. at 121 (quoting Williams v. Ryan, 623
F.3d 1258, 1265 (9th Cir. 2010))). But “classic Brady material” does not mean “always material
Brady material.”

Rosas further argues that this procedural default can be overcome because the State
suppressed the factual basis for it. (/d. at 122). Rosas is correct that if the Brady material came to
light after the reason for the procedural default occurred and the procedural default was attributable
to not having the Brady material, then that would constitute cause to overcome the default. See
Murray v. Carrier, 477 U.S. 478, 488 (1986). But the default here was failing to provide the Nevada
Supreme Court with full trial transcripts to prove the Brady violation—the only connection that has

to the alleged Brady violation is that the State had to withhold some evidence for Rosas to file a
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Brady claim in the first place. The State’s withholding of evidence does not explain or excuse
Rosas’s failure to provide the Nevada Supreme Court with a complete record to determine whether
the State’s witholding of evidence violated Brady.

And even if the Nevada Supreme Court did rule on the merits, then this Court is limited to
reviewing the evidence presented to the Nevada Supreme Court or otherwise excused. See 28 U.S.C.
§ 2254(d), (e). Because that evidence includes only portions of the trial transcript, this Court cannot
conclude that there is a reasonable probability that the evidence not turned over, described below,
would have changed the outcome. See Bagley, 473 U.S. at 681. Rosas bears the burden of proof of
establishing that he is entitled to habeas relief, and he has failed to meet that burden based on the
evidence that this Court is allowed to view. See Pinholster, 563 U.S. at 181. Again, the fact that
something is “classic Brady material” does not mean it is always material Brady material. While
there might be instances where a court would not need any trial transcripts to determine if the failure
to turn over some evidence had a reasonable probability of changing the outcome, the evidence here
is much too weak to fall into that category.

What is more, looking at the whole trial court record shows that the material Rosas points to
did not have a reasonable probability of changing the outcome of the proceedings. That Horner
owned a weapon of the same caliber as the one used in the murders, but which Rosas concedes and
the state trial court determined could not have been used in the murders, and that he stole dynamite
from a place whose employees wore the same color jacket as the shooter wore, is almost
meaningless. Evidence that Homer might have threatened to blow up governmental buildings with
dynamite does not do much either—in fact, it quite possibly could have been excluded under
Nevada’s evidence code. See Nev. Rev. Stat. § 48.035. The jury was already aware the Homer had a
criminal history, had been incarcerated, bought and sold drugs, and was acquaintances and business
associates with Rosas. (See Exhibit 96B, at 1240—47). Moreover, Horner testified that he was with
Rosas the night of the Domino’s killing. (See id. at 1247). Therefore, the incremental evidence
forming the basis for Rosas’s Brady’s claim is not material. (See also infra Ground 9). Evidence is

not material by virtue of the fact that it is about someone whom some thought to have committed the
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crime. (See Exhibit 197). It still has to undermine confidence in the jury verdict—this evidence does
not.

Ground 7 provides no basis for habeas relief.
H. Ground 8

In Ground 8, Rosas argues that the “[a]dmission of prior bad act testimony violated [his]
constitutional rights to a fair trial and due process of law under the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution.” (ECF No. 68, at 44). In the context of a
conversation about how Rosas discussed Katie Riley “shorting” him on a drug transactions, a
prosecution witness mentioned on direct examination that Rosas said that “if [Riley] keeps doing
that and this and that dadadadada, he asked [the witness] if [the witness] would beat [Riley] up for
[Rosas).” (Exhibit 100, at 1434-36). Defense counsel then objected, and the trial judge admonished
the jury to disregard it. (/d.). The prosecutor then firmed up when this conversation took place, and
moved on. (See id. at 1437-38). Rosas argues that this constitutes “bad act testimony.” In light of
the fact that the State’s theory was that Rosas committed the murders partially because someone at
Domino’s owed him $400 for a drug debt, (see Exhibit 14, at 224-27, 238-39), Rosas argued that
“[t]he inference left with the jury by [the] testimony could only be that a man who is willing to have
a woman assaulted over a drug deal would be capable and willing to murder, or have murdered, a
man who owed money for drugs.” (ECF No. 68, at 45—46). He further contends that any curing done
by the judge’s admonition was eradicated when the prosecutor asked the witness, after that, when the
conversation took place. (/d. at 46).

In bullet-point form, Rosas then lists nine other instances of “additional bad act evidence
[that was) improperly admitted against Rosas.” (/d. at 46-47). These included other conversations
about how Riley or others shorting Rosas’s customers, that Rosas appeared to be under the influence
of narcotics the day after the homicides, that Rosas sold drugs, that Rosas brandished a firearm while
conducting drug activity the night of the homicides, that someone was physically intimidated by
Rosas, and that Rosas had fronted someone drugs. (See id.; see also Exhibit 88, at 657, 679-89, 699,
703, 713; Exhibit 91, at 826-28, 931-37, 945, 977; Exhibit 93, at 1009, 1015-20; Exhibit 96, at
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1246, 1250-51, 1261-70).

The federal courts “are not a state supreme court of errors; we do not review questions of
state evidence law.” Jammal v. Van de Kamp, 926 F.2d 918, 919 (9th Cir. 1991). Instead, the federal
courts on habeas review care only “whether the admission of the evidence so fundamentally infected
the proceedings as to render them fundamentally unfair,” and thus constitutionally impermissible. /d.
Not only must there be “no permissible inference the jury may draw from the evidence,” but also the
evidence must “be of such quality as necessarily prevents a fair trial.” /d. at 920 (citation omitted).
Whether the admission of evidence violated state law “is no part of a federal court’s habeas review
of a state conviction.” McGuire v. Estelle, 502 U.S. 62, 67 (1991). In other words, the evidence is
not constitutionally suspect unless it is irrelevant and has no probative value. See id. at 68-69.

The Nevada Supreme Court held that Rosas’s right to a fair trial was not denied based on
these statements. (Exhibit 138, at 3, 6-8). This was not contrary to clearly established federal law.
All of the challenged testimony was admitted for a permissible purpose, whether it be to show
Rosas’s motive or to show that he was in the process of dealing with people stealing from him.
Moreover, it is not clearly established that character evidence is “impermissible” in a constitutional
sense. See Alberni v. McDaniel, 458 F.3d 860, 864 (9th Cir. 2006); Williams v. Neven, No. 2:14-cv-
1506-APG, 2016 WL 6246769, at *3 n.7 (D. Nev. Oct. 25, 2016). Indeed, some of the evidence
Rosas complains should not even be characterized as bad act evidence, such as the fact that he was
seen brandishing a gun the night of the murder.

As mentioned above, Rosas’s core contention for this Ground is that the Riley testimony was
“highly prejudicial and inflammatory.” (ECF No. 103, at 125). Not only was the jury instructed to
ignore that testimony, but also it served a constitutionally permissible purpose: demonstrating that
Rosas was willing to at least talk about using physical force when it came to money. While that
might have violated state or federal rules of evidence, neither are clearly established Supreme Court
case law about the right to a fair trial.

Regardless, though, of whether any of the evidence had a constitutionally permissible

purpose, the admission of none of it was “of such quality as necessarily prevent[ed] a fair trial,”
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Jammal, 926 F.2d at 920 (citation omitted), and the Nevada Supreme Court’s decision was not
contrary to any clearly established Supreme Court law.
Ground 8 provides no basis for habeas relief.
I Ground 9
In Ground 9, Rosas argues that he “was denied his due process rights under the Fifth and
Fourteenth Amendments to the United States Constitution because there was insufficient evidence
presented at trial to support a finding of guilt of the crimes charged beyond a reasonable doubt.”
(ECF No. 68, at 47). This argument hinges on Jackson v. Virginia, 443 U.S. 307 (1979), where the
Supreme Court held that due process does not allow a conviction if, viewing the evidence in the light
most favorable to the prosecution, “no rational trier of fact could have found essential elements of
the crime beyond a reasonable doubt.” Id. at 319. The Nevada Supreme Court cited this standard but
held that it was not met. (Exhibit 138, at 3—-6). On federal habeas review, this Court combines the
deferential standards of Jackson with the deferential standards of AEDPA to approach the claim that
the Nevada Supreme Court got it wrong with a “double layer of deference.” Smith v. Mitchell, 624
F.3d 1235, 1239 (9th Cir. 2010). Therefore, Rosas “faces a heavy burden when challenging the
sufficiency of the evidence used to obtain a state conviction on federal due process grounds.” Juan
H. v. Allen, 408 F.3d 1262, 1274 (9th Cir. 2005).
Rosas’s petition on this front is predominately made up by pointing to what evidence wasn 't
in the record:
There was no forensic evidence whatsoever linking Rosas to the crime. There
was no identification testimony from the sole witness at the scene describing Rosas as
the assailant. There was no evidence that Rosas had any prior knowledge or contact
with any of the victims or anyone else at the Domino’s Pizza in Elko, Nevada. . . .
[Summarizing the State’s theory that if someone wanted to talk to police
incognito, all they had to do was call for a Domino’s delivery.] There was no
evidence that [the officer doing those knock and talks] ever made a delivery to Rosas’
residence, a place where Rosas was or to anyone Rosas even knew.
The Domino’s killings were committed with a 9mm pistol. There was no
evidence that Rosas ever owned such a pistol.
(ECF No. 68, at 48). As to the affirmative evidence, apparently, it “was largely hearsay admitted as
admissions [made by Rosas).” (/d.).

That is not an accurate characterization of the evidence presented by the State against Rosas.
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When the evidence is properly viewed, it is clear that the Nevada Supreme Court did not make an
unreasonable determination of fact or contravene clearly established U.S. Supreme Court case law in
rejecting Rosas’s sufficiency-of-the-evidence claim. Eyewitness testimony of the shooting describes
a shooter that a jury could have reasonably found comports with Rosas. (See Exhibit 83, at 334-62).
Rosas admitted to his then-girlfriend that he committed the murders and asked her to provide him
with an alibi. (Exhibit 100, at 1425-32). Rosas also told her that one of the victims owed him either
$200 or $400, and $400 was taken from the cash register at Domino’s, but additional sums remained.
(Id. at 1430-33). That $400 figure was backed up by other witnesses, and three witnesses claimed
that Rosas told them that someone at Domino’s owed him $400 and that he killed or was going to
kill someone at Domino’s because they owed him money. (Exhibit 104, at 1655, 1659-61). Rosas
was seen brandishing a pistol the night of the murders. Several people purported that Rosas was
with them during the time of the shooting, but the prosecution impeached them with inconsistencies
in their stories or outright admissions of lies—that people were willing to claim as much, but be
impeached, could be interpreted against Rosas by a rational jury, especially in light of the fact that
there was testimony that Rosas asked his then-girlfriend to lie and provide him with an alibi. (See,
e.g., Exhibit 83, at 230-35; Exhibit 91, at 941-50, 1025; Exhibit 93, at 1016-25, 1050-53, 1082-83,
1123—42; Exhibit 104, at 1664—69). Evidence was introduced showing that Rosas and another
person had multiple conversations in which one would ask the other, “do you think they’re really
dead” and the other said “I made sure.” (Exhibit 104, at 1649). Evidence was introduced that a
Domino’s delivery person would use deliveries as a way of talking to people and trying to spot drugs
during the delivery process, i.e., a secretive knock-and-talk, and that Rosas wanted to set an example
of prohibiting this kind of behavior by killing people at the Dominos. (/d. at 1656-57). Indeed, other
evidence was that Rosas claimed that he “wanted to make an example” of someone, and a jury could
have inferred that was the Domino’s manager. And the idea that Rosas would kill someone was
solidified by testimony from witnesses who claimed intimidation or bribery. (/d. at 1658-59).
Lastly, Rosas complains that “the trial court never instructed the jury on [the element that the

defendant could have exercised control over the weapon)] for a deadly weapon enhancement.” (ECF
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No. 103, at 153; accord ECF No. 68, at 49). That, though, is not the issue because the question is
whether a rational tried of fact could have found the elements beyond a reasonable doubt. Based on
the evidence presented above, a rational trier of fact could have so found, and the Nevada Supreme
Court decision does not warrant correction under AEDPA.

Ground 9 provides no basis for habeas relief.

J. Ground 10

In Ground 10, Rosas argues that he “was denied his right to the effective assistance of trial
counsel under the Sixth and Fourteenth Amendments to the United States Constitution when counsel
failed to object to the joinder of the controlled substances conspiracy charge (Count 9) with the
previous eight counts concerning the Domino’s Pizza killings.” (ECF No. 68, at 49). Nevada state
law allows joinder of offenses if they offenses are “based on the same act or transaction” or “[b]ased
on two or more acts or transactions connected together or constituting parts of a common scheme or
plan.” Nev. Rev. Stat. § 173.115.

The standards for ineffective assistance of counsel are discussed above. Rosas was
prejudiced, he claims, because the inclusion of count 9, which was about a drug conspiracy,
“highlighted to the jury during all phases of the case” his “status as a drug dealer.” (ECF No. 68, at
49). His status as a drug dealer was highlighted throughout the case not only because of count 9, but
also because it was central to the State’s explanation of his motive for the crimes. Therefore, any
error was harmless. See Chapman v. California, 386 U.S. 18, 24 (1967). Moreover, even if not
harmless, there is a very good argument that it is and that trial counsel and appellate counsel would
have thought not only that raising the claim would not benefit Rosas in any way, but that it would
hurt Rosas because he would have to endure two trials. Therefore, there could be no ineffective
assistance of counsel claim.

The claim fails for yet another reason: the Nevada Supreme Court held that a motion to sever
would not have been granted. (Exhibit 186, at 3). In other words, the Nevada Supreme Court
interpreted the Nevada state statute to not allow severance here, and therefore even if Rosas’s trial

counsel had moved for severance, it would not have worked. Therefore, he cannot demonstrate

28




Case 3:05-cv-00490-RCJ-VPC Document 110 Filed 08/22/17 Page 29 of 29

O 00 N N v A W -

NN N N N NN N N e e e e e e b e s
G0 ~J AN W A W N = O VO 00 NN WV A WN - QO

APP. 033

prejudice. State court determinations of state law are not proper subjects of federal habeas petitions.
See Estelle, 502 U.S. at 67-68 (“[I]t is not the province of a federal habeas court to reexamine
state-court determinations on state-law questions.”). Not only is the state court’s interpretation
outside the scope of this Court’s review, but also the interpretation is reasonable based on the
interrelatedness of the drug conspiracy and the double homicide in furtherance of Rosas’s drug
business.

Ground 10 provides no basis for habeas relief.

Conclusion

Accordingly, IT IS HEREBY ORDERED that Rosas’s petition for a writ of habeas corpus
is DENIED on the merits, and this action is DISMISSED with prejudice.’

Because reasonable jurists would not find this decision to be debatable or incorrect, IT IS
FURTHER ORDERED that a certificate of appealability is DENIED. The Clerk of Court is
directed to enter judgment, in favor of respondents and against Rosas, dismissing this action
with prejudice.

DATED Augus(% 2017.

(G

Robert C. Jone
United States DiStrict Judge

3 A petitioner may not use a reply to an answer to present additional claims and allegations that are not
included in the federal petition. See, e.g., Cacoperdo v. Demosthenes, 37 F.3d 504, 507 (9th Cir. 1994).
To the extent that Rosas has done so in his federal reply, this Court does not consider these additional
claims and allegations.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FABIAN FUENTES ROSAS, A/K/A ‘ No. 57698
OSCAR ARROSA VASQUEZ,
Appellant, ‘
FILED
E.K. MCDANIEL,
Respondent. | JUN 14 2012

TRACE K.
CLE & SUB
-

ORDER OF AFFIRMANCE

This is an appeal from an order of the district court denying a
post-conviction petition for a writ of habeas corpus. Fourth Judicial
District Court, Elko County; J. Michael Memeo, Judge.

Appellant argues that the district court erred in denying the
petition as procedurally barred. Appellant filed his petition on November
3, 2008, more than five years after this court’s May 28, 2002, issuance of
the remittitur from his direct appeal. See Rosas v. State, Docket No.
37152 (Order of Affirmance, December 17, 2001). Appellant’s petition was
therefore untimely filed. NRS 34.726(1). Appellant’s petition was also
successive and an abuse of the writ.! NRS 34.810(1)(b)(2); NRS 34.810(2).

Appellant’s petition was therefore procedurally barred absent a

demonstration of good cause and actual prejudice. See NRS 34.726(1);
NRS 34.810(1)(b); NRS 34.810(3).

1Rosas v. State, Docket No. 41728 (Order of Affirmance, June 22,
2005).
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Appellant first argues that official interference provided good
cause to excuse the procedural defects as to ground one of his petition.
Appellant had argued below that he was denied due process because the
State’s prosecution of him in the underlying case violated the written
polygraph agreement between him and the State and that the State
impeded his earlier efforts to litigate the claim by denying the existence of
the written agreement. To constitute good cause to excuse the delay,
appellant must demonstrate that the claim was raised within a reasonable
time after discovering the written agreement. Cf. Hathaway v. State, 119
Nev. 248, 254-55, 71 P.3d 503, 507-08 (2003); see also Colley v. State, 105
Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (holding that seeking relief in

federal court does not constitute good cause to excuse a delay). Appellant
discovered the original written agreement, which had been placed in a
different case file within the Elko County Public Defender’s Office, on
November 16, 2006, nearly two years before the filing of the instant
petition. Appellant offers no explanation for this two-year delay, and we
conclude that it was not reasonable. Accordingly, the district court did not
err in denying this claim as procedurally barred.

Appellant next argues that the ineffective assistance of trial,
appellate, and previous post-conviction counsel provided good cause to
excuse the procedural defects as to ground two of his petition. Appellant
had argued below that trial counsel was ineffective for failing to move for a
change of venue after the jury was empaneled. Appellant offers no cogent
argument or authority to support his assertion that the very ineffective
assistance of trial counsel that he seeks to litigate can itself be grounds to

overcome the procedural bars to litigating the claim. See Maresca v.
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State, 103 Nev. 669, 672-73, 748 P.2d 3, 6 (1987). Further, appellant’s
claims that appellate and previous post-conviction counsel were ineffective
are themselves time-barred and thus cannot provide good cause to excuse
the delay. See Hathaway, 119 Nev. at 252-53, 71 P.3d at 506.

Accordingly, the district court did not err in denying this claim as

procedurally barred.

Appellant next argues that the State’s violations of Brady v.
Maryland, 373 U.S. 83 (1963), provided good cause to excuse the
procedural defects as to grounds three through five of his petition.
Appellant had argued below that he was denied a fair trial when the State
failed to disclose witness J. Horner’s prior felony conviction, that the State
destroyed exculpatory evidence collected during that prosecution, and that
trial counsel was ineffective for failing to investigate J. Horner as a
potential suspect. A Brady analysis is comprised of three components, and
as a general rule, “[glood cause and prejudice parallel the second and third
Brady components; in other words, proving that the State withheld the
evidence generally establishes cause, and proving that the withheld
evidence was material establishes prejudice.” State v. Bennett, 119 Nev.

589, 599, 81 P.3d 1, 8 (2003). Evidence is material where there is a

reasonable probability that the omitted evidence would have affected the
outcome at trial. Jimenez v. State, 112 Nev. 610, 619, 918 P.2d 687, 692

(1996). This court has only been provided with trial transcripts for
portions of days two, seven, and eight of the guilt phase of the jury trial so
that we cannot review the district court’s conclusion that the evidence was
not material. See Greene v. State, 96 Nev. 555, 558, 612 P.2d 686, 688
(1980) ("The burden to make a proper appellate record rests on
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appellant."). Accordingly, appellant fails to demonstrate that the district
court erred in denying these claims

Appellant next argues that this court should reverse the
district court’s conclusion as to ground six below and allow him the
opportunity to litigate the sufficiency of the evidence. Appellant does not
claim that he has good cause to excuse the procedural defects and offers no
argument or authority in support of his request. See Maresca, 103 Nev. at
672-73, 748 P.2d at 6. Further, this claim was litigated and rejected on
direct appeal, Rosas v. State, Docket No. 37152 (Order of Affirmance,
December 17, 2001), and is thus barred by the doctrine of the law of the
case, Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).

Finally, appellant argues that he is actually innocent such
that a failure to consider his claims on the merits would result in a
fundamental miscarriage of justice. To demonstrate actual innocence,
appellant must show that “it is more likely than not that no reasonable
juror would have convicted him in light of . . . new evidence.” Calderon v.
Thompson, 523 U.S. 538, 559 (1998) (quoting Schlup v. Delo, 513 U.S. 298,
327 (1995)); see also Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519,
537 (2001); Mazzan v. Warden, 112 Nev. 838, 842, 921 P.2d 920, 922

(1996). In reviewing the district court’s conclusion, this court must review

all of the evidence, old and new. Schlup, 513 U.S. at 328. However,
appellant failed to provide this court with the complete trial transcripts so
that we cannot determine whether the evidence is newly presented nor
review the district court’s conclusion that appellant failed to demonstrate

that he was actually innocent. See Greene, 96 Nev. at 558, 612 P.2d at
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688. Accordingly, the district court did not err in denying the petition as
procedurally barred.

For the foregoing reasons, we

ORDER the judgment of the district court AFFIRMED.

STliﬂa

Pickering

/%M\ , J.

Hardesty

cc:  Fourth Judicial District Court Dept. 1, District Judge
Federal Public Defender/Las Vegas
Elko County District Attorney
Attorney General/Reno
Elko County Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FABIAN FUENTES ROSAS, No. 37152
Appellant,

i ‘ ;.r*?‘ !
vs. Hin=
THE STATE OF NEVADA, DEC 17 2008

JANETTE ba. oLOCM
Respondent. . . C?LE RKzUPSEME COE'!T
. B \EF DEPUTY CLERK
ORDER OF AFFIRMANCE

This is an appeal from a judgment of conviction entered
pursuant to a jury verdict of two counts of murder with the use of a deadly
weapon and one count each of conspiracy to cqmmit murder,-eonepiraey—te—

_commit-robbery with-tke-use of a deadly weapon, and conspiracy to violate
the Uniform Controlled Substances Act. Appellant, Fabian Fuentes
Rosas, was sentenced to multiple terms of imprisonment, including two
terms of life in Nevada State Prison without the possibility of parole plus
two equal and consecutive terms of life for the use of a deadly weapon.

Rosas first contends that the district court erred by denying
his motion to dismiss because a plea agreement in an unrelated case
precluded the state from charging him in this case.

When the State enters into a plea ag-reement it “is held to ‘the
most meticulous standards of both promise and performance.” . . . The
violation of the terms or ‘the spirit’ of the plea bargain requires reversal.”!
The usual remedies for violation of a plea bargain are to allow the criminal
defendant to withdraw the plea and go to trial on the original charges, or
to specifically enforce the plea bargain.?

The record supports the district court’s determination that-the—

-é‘ﬁr& charges in this case were -net contemplated when the parties
entered into the October 1997 plea agreement and thus, the;"% did not

breach the plea agreement by pursuing this case against Rosas.

\Citti v. State, 107 Nev. 89, 91, 807 P.2d 724, 726 (1991) (quoting |

Van Buskirk v, State, 102 Nev. 241, 243, 720 P.2d 1215, 1216 (1936)).

2Citti, 107 Nev. at 92, 807 P.2d at 726.

QA csvuedidf sliofo2.
&
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Accordingly, we conclude that the district court did not err by denying
Rosas’ motion to dismiss.

Rosas next contends that his convictions must be reversed
because the prosecutor committed prejudicial misconduet during opening
statements and closing arguments. Specifically, Rosas argues that the
State erroneously shifted the burden of proof by informing the jury in
opening statements that Rosas had filed a notice of alibi and summarizing
the expected testimony of the alibi witnesses, and then commenting
during closing arguments on Rosas’ alleged lack of any alibi defense.
Generally, prosecutorial comment on the failure of the defense to present
witnesses or evidence impermissibly shifts the burden of proof.? However,
“the Ninth Circuit Court of Appeals has held that as long as a prosecutor’s
remarks do not call attention to a defendant’s failure to testify, it is
permissible to comment on the failure of the defense to counter or explain
evidence presented.” Rosas did not object to the prosecutor’s comments at
trial and has therefore waived this issue on appeal® Further, the
prosecutor made no allusion to Rosas’ failure to testify, and defense
counsel suggested an alibi defense in both his opening statement and
closing argument. Finally, even if the prosecutor's comments in this case
were error, reversal is not mandated here because Rosas has failed to
show that the remarks made by the prosecutor were patently prejudicial.b

Rosas also contends that it was reversible error for the State
to elicit testimony from Jose Navarrc that he had been intimidated and
then to comment on Navarro's testimony during closing arguments.
“Unless substantial credible evidence is presented that a defenidant is the

source of witness intimidation, implying that a defendant intimidated a

3Whitney v. State, 112 Nev. 499, 502, 915 P.2d 881, 883 (1996).

4Evans v. State, 117 Nev. , __, 28 P.3d 498, 513 (2001) (citing
U.S. v. Lopez-Alvarez, 970 F.2d 583, 596 (9th Cir. 1992)).

sSee Riker v. State, 111 Nev. 1316, 1328, 905 P.2d 706, 713 (1995)
(in general, the defendant must raise timely objections and seek corrective
instructions in order to preserve the issue of prosecutorial misconduct for

appeal}.

6See id, (if the defendant failed to object below, this court reviews
alleged prosecutorial misconduct only if it is plain error and the defendant
must show that the prosecutor’s remarks were patently prejudicial).
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witness is reversible error.”? We conclude that the State’s quéstioning of
Navarro was not misconduct warranting reversal. The record reveals that
the purpose of questioning Navarro about being threatened in connection
with his testimony in this case was to impeach him. Further, the
prosecutor never stated that Rosas threatened or intimidated Navarro,
and defense counsel questioned Navarro about the alleged threats on
cross-examination to rehabilitate his credibility. With regard to the
prosecutor's remarks during closing arguments, the record reveals that
the prosecutor made no direct references to intimidation or threats by
Rosas. Moreover, even if the remarks implied intimidation and amounted
to misconduct, they did not affect the fairness of Rosas’ trial.?®

Rosas further contends that his convictions must be reversed
because the State solicited testimony from Liana Barraza that Rosas
asked her to beat up arother woman. Rosas argues that the evidence left

‘the jury with the impression that he had a propensity for violence.
Inadvertent references to other criminal activity not solicited by the
prosecution, which are blurted out by a witness, can be cured by the trial
court’s immediate admonishment to the jury to disregard the statement.®
The district court found that Barraza’s statement was spontaneous. The
record supports the finding and the district court cured any error by
immediately admonishing the jury to disregard it. Accordingly, we
conclude that Rosas was not demied a fair trial based on Barraza's brief
statement.

Rosas next contends that the evidence adduced at trial was
insufficient to support his convictions because the state offered no forensic
evidence linking him to the crimes and the eyewitness testimony did not
identify him as the assailant.

“[Wthen the sufficiency of the evidence is challenged on appeal

in a criminal case, [t]he relevant inquiry for this Court is “whether, after

TWesley v. State, 112 Nev. 503, 513, 916 P.2d 793, 800 (19986) (citing
Lav v. State, 110 Nev. 1189, 1193, 886 P.2d 448, 450-51 {1994)).

8Jones v. State, 113 Nev. 454, 937 P.2d 55 (1997) (where evidence of
guilt is overwhelming, even aggravated prosecutorial misconduct may be
harmless error).

8Allen v. State, 91 Nev. 78, 83, 530 P.2d 1195, 1198 (1975).
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viewing the eviﬂence in the light most favorable to the prosebution, any
rational trier of fact could have found the essential elements of the
crime[s] beyond a reasonable doubt.””1¢ Moreover, 1t is for the jury to
determine what weight, credibility and credence to give to witness
testimony and other trial evidence.!! Finally, circumstantial evidence
alone may sustain a conviction. 12

Our review of the record reveals sufficient evidence from
which the jury, acting reasonably and rationally, could have found the
elements of two counts of first degree murder with the use of a deadly
weapon, conspiracy to commit murder, conspiracy to commit robbery with

the use of a deadly weapon, and conspiracy to violate the Uniform

Controlled Substances Act beyond a reasonable doubt. Specifically,

murder of the first degree is the “unlawful killing of 2 human being, with
13
Further; a person who aids or abets in the commission of a crime shall be
charged and punished as a principal.l4 Additionally, this court has held
that companionship and conduct before, during, and after the offense are
circumstances from which a defendant’s participation in a crime may be
inferred.1s

In this case, the State presented evidence that the victims
both died of multiple gunshot wounds. Further, the State presented
Travis Green's eyewitness testimony and physical description of the
assailant which implicated Rosas. The jury also heard other testimony
implicating Rosas as the shooter, including Barraza's testimony that

Rosas told her that he committed the murders. The jury is entitled to

WHutchins v. State, 110 Nev. 103, 107-08, 867 P.2d 1136, 1139
(1994) (quoting Koza v. State, 100 Nev. 245, 250, 681 P.2d 44, 47 (1984));
see also Jackson v. Virginia, 443 U.S. 307, 318-19 (1979).

1See Hutchins, 110 Nev. at 107, 867 P.2d at 1139.
12MeNair v. State, 108 Nev. 53, 61, 825 P.2d 571, 576 (1992).

135ee NRS 200.010; NRS 200.020; NRS 200.030; NRS 200.033; and
NRS 193.165.

148ee NRS 195.020.

158ee Merryman v. State, 95 Nev. 648, 650, 601 P.2d 53, 53 1979)
(citations omitted).
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draw reasonable inferences from the evidence,'s and we conclude that the
jury could reasonably infer from the evidence presented at trial that Rosas
was guilty of two counts of first degree murder with the use of a deadly
weapon.

Additionally, conspiracy is an agreement between two or more
persons for an unlawful purpose.l” “Conspiracy is seldom susceptible of
direct proof and is usually established by inference from the conduct of the
parties.”2® Thus, “if a ‘coordinated series of acts’ furthering the underlying
offense is ‘sufficient tﬁ infer the existence of an agreement,’ then sufficient
evidence exists to support a conspiracy conviction.”!® Here, the jury could
infer that an agreement was formed between Rosas and Michael Freed to
commit murder from witness’ testimony that Rosas borrowed a bag from
Freed shortly before the murders, that he returned. it to Freed shortly
after the murders, and that Freed then disposed of a gun and jacket inside
the bag.

“Robbery is the unlawful taking of personal property from the
person of another, or in his presence, against his will, by means of force or
violence.”® In addition to the evidence presented that the victims both
died of multiple gunshot wounds, Green testified that he observed the
assailant exiting the front door of Domino’s carrying a firearm. Further,
David Ihde testified that the Domino’s Pizza till was approximately
$400.00 short following the murders. Thus, Rosas’ conviction of robbery
with the use of a deadly weapon is supported by substantial evidence.

Finally, “if two or more persons conspire to commit an offense
which is a felony under the Uniform Controlled Substances Act or conspire
to defraud the State of Nevada or an agency of the state in connection with
its enforcement of the Uniform Controlled Substances Act, and one of the

conspirators does an act in furtherance of the conspiracy,” each

16See Hern v. State, 97 Nev. 529, 531, 635 P.2d 278, 279 (1981).

17"See Thomas v. State, 114 Nev. 1127, 1143, 967 P.2d 1111, 1122
(1998) (citations omitted); see also NRS 199.480. :

1814,
1914,
20NRS 200.380.

1014892




— =

Case 3:05-ev-00490-RCJ-VPC AADocumein't 16-9 Filed 01/27/06 Page 28 of 37

PP. 044

conspirator is guilty of conspiracy to violate the Uniform Controlled
Substances Act.2! In this case, the state alleged that Rosas violated NRS
453.401 when he and Freed “agreed that Rosas would supply Freed with
methamphetamines, and then did supply Freed with a substance
purported to be methamphetamines.” At trial, several witnesses testified
that the instance alleged by the state occurred, that Rosas and Freed
discussed Freed being “shorted” on his drug purchase, and that Rosas
supplied Freed with methamphetamine. Although it was conflicting at
times, the jury heard all the testimony in this case and weighed the
credibility of the witnesses, apparently finding the states witnesses
somewhat credible and believing their testimony. Accordingly, we
conclude that substantial evidence supports Rosas' conviction of
conspiracy to violate the Uniform Controlled Substances Act.

Finally, Rosas contends that the district court erred by
admitting at trial the testimony of Brandon Nyrehn, Katie Riley, Wendy
Bousman, Chris Bousman, and J.J. Horner. Rosas argues that the
witnesses’ testimony was improper prior bad act evidence, and that the
district court should have conducted a Petrocelli hearing before admitting
it. '

Generally, evidence of other crimes or bad acts cannot be
admitted at trial solely for the purpose of proving that a defendant has a
certain character trait and acted in conformity with that trait on the
particular occasion in guestion.22 However, evidence of a prior bad act
may be admitted “for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake or
accident.”? Before evidence of a prior bad act can be admitted, the district
court must determine, ouiside the presence of the jury, that: “(1) the
‘incident is relevant to the crime charged; (2) the act is proven by clear and
convincing evidence; and (3) the probative value of the evidence is not

substantially outweighed by the danger of unfair prejudice.”?* The district

ANRS 453.401.
ZNRS 48.045(1).
#ZNRS 48.045(2).

2Tinch v. State, 113 Nev. 1170, 1176, 946 P.2d 1061, 1064-65 (1997)
(citation omitted}.

KON4RS2
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court has the discretion to admit or exclude evidence, including prior bad
acts, and the district court’s determination will be given great deference
and will not be overturned absent an abuse of discretion.®

The failure to conduct the proper hearing on the record does
not mandate reversal in all cases.? The district court’s failure to conduct
a proper hearing is cause for reversal on appeal unless: “(1) the record is

sufficient for this court to determine that the evidence is admissible under

the test for admissibility of bad acts evidence set forth in Tinch; or )
where the result would have been the same if the trial court had not
admitted the evidence.”?

We conclude that Rosas is not entitled to a new trial based on
the district court'’s admission of Brandon Nyrehn, Katie Riley, Wendy
Bousman, Chris Bousman, and J.J. Horner's testimony. Specifically,
Brandon Nyrehn testified that he and Rosas had a business relationship
where he would buy drugs from Rosas and then either use them or sell
them and that Rosas indicated to him that somecne at Domino’s Pizza
owned him money, possibly $400.00. The record reveals that the evidence
was admissible under Tinch: (1) Rosas’ drug activity is relevant to his
motive to commit murder; (2) Nyrehn made several statements to police
and testified at the preliminary hearing and at trial to his drug
relationship with Rosas; and (3) although evidence that Rosas was
involved in drug dealing was prejudicial, it was highly probative of his
motive to commit murder.

Additionally, Katie Riley testified that she distributed
methamphetamine for Rosas and that she brought Rosas to Freed and
Weise's residence shortly before the murders in this case to settle a
dispute concerning a drug shortage because it involved Rosas’ drugs.
However, it was undisputed at trial that Rosas was involved in the drug
culture in Elko as defense counsel conceded as much in opening

statements and even told the jury that evidence of Rosas’ drug activity

2Petrocelli v. State, 101 Nev. 46, 52, 692 P.2d 505, 508 (1985); see
also NRS 48.035.

%Zee Qualls v, State, 114 Nev. 900, 903-04, 961 P.2d 765, 767
(1998).

27]d. (citation omitted).
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would be presented at trial. Moreover, the defense asserted an alibi
defense by suggesting that Rosas could not have committed the murders
in this case because he was preoccupied with dealing drugs at the Elko
Motel that night. Accordingly, we conclude that the result of Rosas’ trial
would have been the same had the district court not allowed Riley to
testify regarding her “drug relationship” with Rosas.

Turning to the testimony of Wendy Bousman, Chris Bousman,
and J.J. Horner, the record reveals that their testimony about drug
dealing at the Elko Motel was also admissible under Tinch: (1) defense

counsel filed a notice of alibi and suggested an alibi defense in opening

statements so Wendy, Chris, and Horner’s testimony was relevant to the
murder charges; (2) Wendy, Chris, and Horner all testified that the drug
activity occurred at the Elko Motel shortly before the murders; and (3)
although evidence of prior bad acts is by nature prejudicial, Rosas’ drug
dealing was not contested at trial as defense counsel remarked during
opening statements that evidence regarding drug activity would be
presented at trial and that Rosas was invelved in the drug culture in Elko.

With regard to Wendy and Horner's testimony that Rosas had
a gun, we conclude that the evidence was not imprc;per prior bad act
evidence but was circumstanéial evidence tending to establish Rosas’ guilt
in this case. However, Chris’ testimony that Rosas brandished a gun
when he showed up at the motel looking for Wendy was improper prior
bad act evidence. Although Chris downplayed Rosas’ actions by
commenting that he was not frightened by Rosas’ gesture, whether Rosas
threatened Chris in an unrelated incident was not relevant to the murder
charges in this case and implied that Rosas was “hotheaded” with a
propensity for violence. Nonetheless, we conclude that reversal of Rosas’
convictions is not mandatory here because the result in this case would
have been the same if the evidence had not been admitted at trial
Substantial evidence supports Rosas’ convictions, and Chris’ testimony
amounted to a brief statement in the middle of a ten-day trial.

Having reviewed Rosas’ contentions and concluded that they

lack merit, we
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ORDER the judgment of conviction AFFIRMED.

, d.
Shearing
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CASE NO. CR-MS-99-7647R
DEPT.NO.1
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OF THE STATE OF NEVADA, IN AND FOR THE LOUNTY OF ELKQ
II THE STATE OF NEVADA,
PLAINTIFF,
V. JUDGMENT OF CONVICTION
(Jury Verdict - Incarceration)
FABIAN FUENTES ROSAS,
DEFENDANT.
/

|| On the 18® day of September, 2000, the above-named defendant, FABIAN FUENTES ROSAS, [who
is further described as follows: Social Security Number NONE; uses 543-02-8709; Date of birth: 01/20/66;
(age 34); Place of birth: Puebla, Puebla, Mexico) was found guilty by a jury of the crimes described below
and as more fully set forth in the criminal information filed herein. Legal counsel present at the defendant’s
trial were, David B. Lockie, Esq., representing the Defendant, and Gary D. Woodbury, Elko County District
I Attorney, and Alvin R. Kacin, Elko County Deputy District Attorney, representing the state. Also present
was Eloisa Mendoza, an interpreter provided for the defendantby defense counsel. Said interpreter was duly
sworn to accurately translate Spanish into English and English into Spanish.
DESCRIPTION OF CONVICTIONS

COUNT1: MURDER IN THE FIRST DEGREE WITH THE USE OF A DEADLY WEAPON,
|| AFELONY AS DEFINED NRS 200.010, 200.020, 200.030, 200.033 AND 193.165

COUNT2: MURDERIN THE FIRST DEGREE WITH THE USE OF A DEADLY WEAPON,
AFELONY AS DEFINED NRS 200.010, 200.020, 200.030,200.033 AND 193.165
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COUNT 5: CONSPIRACY TO COMMIT MURDER, A FELONY AS DEFINED BY NRS
199.480 AND 200.010

COUNT 6: ROBBERY WITH THE USE OF A DEADLY WEAPON, A FELONY AS
DEFINED BY NRS 200.380 AND 193.165

COUNT 8: CONSPIRACY TO VIOLATE THE UNIFORM CONTROLLED SUBSTANCES
ACT, A FELONY AS DEFINED BY NRS 453.401

On the 20" day of September, 2000, the above-named defendant appeared before the jury for
sentencing. The above-named defendant was personally present at the penalty phase together with his
attorney, David B. Lockie, Esq. The State was represented by Gary D. Woodbury, Elko County District
Attorney, and Alvin R. Kacin, Elko County Deputy District Attorney. Also present was Eloisa Mendoza,
an interpreter provided for the defendant by defense counsel. Said interpreter was duly sworn to accurately
translate Spanish into English and English into Spanish.

After hearing from all parties and allowing the defendant an opportunity to personally address the
Jury, the jury found that the appropriate judgment in this case was and shall be as follows:

For Count 1, life in prison without the possibility of parole with an equal and
consecutive term for the use of a deadly weapon.

For Count 2, life in prison without the possibility of parole with an equal and
consecutive term for the use of a deadly weapon.

True and correct copies of the Verdicts are attached hereto and incorporated herein. The Court
confirms the judgment of the jury in this Judgment of Conviction.
On the 27" day of November, 2000, the above-named defendant appearcd before this Court for the

purpose of sentencing and entry of a final judgment of conviction in this matter. This Court, the state and

 the defense counsel had previously received a Pre-Sentence Report which had been prepared by the Division

of Parole and Probation. The above-named defendant was personally present at the sentencing. Legal
counsel present at the defendant’s sentencing were David B. Lockie, Esq., representing the Defendant, and
Gary D. Woodbury , Elko County District Attorney, representing the state. Also present was Arthur Tjaden,
representing the Division of Parole and Probation. Also present was Eloisa Mendoza, an interpreter

provided for the defendant by defense counsel. Said interpreter was duly sworn to accurately translate

-2,
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1 || Spanish into English and English into Spanish. During sentencing the Court considered the standards

2 || adopted pursuant to NRS 213.10988 and the recommendations of the Division of Parole and Probation.
3 After hearing from all parties and allowing the defendant an opportunity to personally address the
4 i Court, this Court finds that the appropriate judgment in this case is and shall be as follows:
5 SENTENCE TERMS
6 For the conviction of Count 1, the defendant is sentenced to life in prison without the
possibilityof parole in the Nevada Department of Prisons with an equal and consecutive term
7 for the use of a deadly weapon. The defendant is credited with -0- days heretofore served
as computed to and including the date of this sentencing (the 27 day of November, 2000).
8
For the conviction of Count 2, the defendant is sentenced to life in prison without the
9 possibility of parole in the Nevada Department of Prisons with an equal and consecutiveterm
for the use of a deadly weapon. The sentence shall be concurrent to the sentence for Count
10 1.
11 For the conviction of Count 5, the defendant is sentenced to a maximum term of 120 months
with minimum parole eligibility after 48 months in the Nevada Department of Prisons. The
12 sentence shall be consecutive to the sentence for Count 2.
13 For the conviction of Count 6, the defendant is sentenced to a maximum term of 180 months
with minimum parole eligibility after 72 months in the Nevada Department of Prisons with
14 an equal and consecutive term for the use of a deadly weapon. The sentence shall be
consecutive to the sentence for Count 5.
15
For the conviction of Count 8, the defendant is sentenced to a maximum term of 60 months
16 with minimum parole eligibility after 24 months in the Nevada Department of Prisons. The
sentence shall be consecutive to the sentence for Count 6.
17
The Court finds that the defendant is a habitual criminal as defined in NRS 207.010(1)(a) and
18 further sentences the defendant to a maximum term of 20 years with minimum parole
eligibility after 5 years in the Nevada Department of Prisons. The sentence shall be
19 consecutive to the sentence for Count 8. :
20 Said sentences shall run consecutively with all prior convictions against the defendant,
regardless of degree, and regardless of whether or not said prior convictions were imposed
21 against the defendant within this state or by another state.
22 FINANCIAL AND RESTITUTION REQUIREMENTS
23 The defendant is ordered to pay the administrative fee in the amount of $25.00 for each count
as required by NRS 176.062. Said amount shall be deducted from any cash bail monies
24 posted by the defendant before any remainder is returned upon the exoneration of bail. Itis
further ordered that if the defendant has any monies in the possession of the Elko County
25 Jail, that said monies shall be delivered directly to the Elko County Clerk and applied to this
fee.
26
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1 BAIL

2 IT IS HEREBY ORDERED that any bail bond previously posted for said defendant shall be
3 || exonerated. Any cash bail posted for said defendant shall be applied first to administrative fees, fines or
4 || restitution due pursuant to this judgment and any amount remaining shall be returned by the clerk to the
person who posted said cash bail. See NRS 178.528.

6 ENTRY OF JUDGMENT

7 IT IS FURTHER ORDERED that the clerk of the above-entitled Court enter this JUDGMENT OF
8 § CONVICTION as part of the record 'flli‘;he above-entitled matter.
9 SO ORDERED this laxafNovember, 2000.

- ’. v‘- A ,‘
(] ]

YTRICT JUDGE - DEPARTMENT 1
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CERTIFICATE OF HAND DELIVERY

Pursuant to NRCP 5(b), I certify that I am the secretary to J. MICHAEL MEMEO, District Judge,

Fourth Judicial District Court, Department 1, and that on this the 829 th day of November, 2000, I

personally hand delivered a true copy of the foregoing document to:

Dept. of Parole and Probation
Elko County Courthouse
Elko, NV 89801

{1 File Stamped Copy}

[Box in Clerk's Office]

Gary D. Woodbury, Esq.
Elko County District Attorney
Elko County Courthouse
Elko, NV 89801

{1 File Stamped Copy}

[Box in Clerk's Office]

Dated this 24T day of November, 2000.

Elko County Sheriff's Office

Elko County Courthouse

Elko, NV 89801

{1 Certified Copy and 1 File Stamped Copy}
[Box in Clerk's Office]

David B. Lockie, Esq.
Lockie & Macfarlan
919 Idaho Street

Elko, NV 89801

{1 File Stamped Copy}
[Box in Clerk's Office]

DA SARMAN
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