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QUESTION PRESENTED

In  Massaro v. United States, 538 U.S. 500 (2003), this Court held that a

convicted federal defendant  may first  bring an ineffective assistance of counsel

claim in a collateral proceeding under §2255, regardless of whether the defendant

could have raised the claim on direct appeal (overruling Billy-Eko v. United States,

8 F.3d 111 (2d Cir. 1993)).  The question is whether Massaro v. United States, 538

U.S. 500 (2003) requires, as the First Circuit indicated, that a defendant with an

arguably meritorious ineffective assistance of counsel claim must  proceed under

§2255, despite the fact that under CJA plans, a court is not required to appoint

counsel for a collateral proceedings, and if Massaro requires resort to a collateral

proceeding, whether the Sixth Amendment requires assigned counsel to assist him

in pursuing his ineffective assistance of counsel remedy.
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             PARTIES TO THE PROCEEDINGS

The parties to the proceedings were Petitioner Edwin G. Perez-Cubertier and

Appellee United States of America,
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  PETITION FOR WRIT OF CERTIORARI TO THE 
        UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT 

Petitioner Edwin G. Perez-Cubertier petitions this Court for a writ of certiorari

to review the order and judgment of the United States Court of Appeals for the First

Circuit affirming his convictions and sentence.

OPINION BELOW

The decision of the Court of Appeals for the First Circuit, United States v.

Perez-Cubertier, is attached as A.1-23 to this petition.  The First Circuit affirmed on 

May 7, 2020.

JURISDICTION

This Court has jurisdiction pursuant to 28 U.S.C. ¶ 1254 (1).  This Petition is

timely.

    CONSTITUTIONAL AMENDMENT INVOLVED

U.S. Constitution; Amendment VI – In all criminal prosecutions, the accused shall

“have the Assistance of Counsel for his defense”.

STATEMENT OF THE CASE

EDWIN  G. PEREZ-CUBERTIER was convicted after a jury trial of conspiracy

to possess with intent to distribute controlled substances within a protected location

(Title 21, USC Sec. 841 (a)(1), 846 and 860 [count 1] and aiding and abetting in the
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possession with intent to distribute heroin, cocaine base, cocaine, and marijuana 

within a protected location (Title 21, USC Sec. 841(a)(1), 846 and 860 [counts 2

through 5].  On August 29, 2016, petitioner was sentenced to the minimum term of

imprisonment of ten years on all counts with the directive that these sentences run

concurrently.  He was also sentenced to a ten year term of supervised release (Garcia-

Gregory, J.).

The government charged petitioner with engaging in a broad sweeping drug

conspiracy that was conducted through the years 2006 to June 2010 in the San Martin

Public Housing Units in San Juan, Puerto Rico along with 76 other individuals. By

the end of 2008, petitioner abandoned the conspiracy, left Puerto Rico, and traveled

to New York to start a new law abiding life with the intent to procure medical care

for his gravely ill  son.  The pre-sentence report verifies these facts, setting forth:

“The Court may consider that the defendant’s participation in this scheme
was limited to one year according to information provided by the
government. Furthermore, in this case, the defendant withdrew from the
conspiracy in 2009 has been living a law abiding life in the State of New
York, alongside his wife and children.”( p.33 of Pre-Sentence Report, ¶ 33) 

The sentencing court also found that petitioner's participation in 

this scheme was limited to one year, and that he withdrew from the conspiracy in

2009 and has been living a law-abiding lifestyle in the State of New York with his

wife and children. (Sentencing min. 8/29/2016, p.17).  The Government did not
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take issue with any of these facts.

While living in New York, petitioner was indicted on June 10, 2010 (DN#

3).   No further action was taken by the Government until 4 ½ years later, when

petitioner was arrested on December 4, 2014 (DN# 2535).  He was taken to Puerto

Rico for trial proceedings.  

Despite this lengthy delay between the time of petitioner’s indictment and

his arrest, his assigned counsel failed to contest this nearly five year delay

pursuant to Barker v. Wingo, 407 U.S. 514 (1972) or otherwise.  Counsel made no

mention  regarding the government’s failure to afford petitioner a speedy trial until

petitioner’s sentencing proceedings, when counsel referred to the speedy trial

violation to mitigate petitioner’s sentence (min. of 8-29-2016, 11-12).

At trial, petitioner’s counsel failed to make other arguably meritorious

argument.  Counsel failed to raise the argument that petitioner had abandoned (or

withdrawn from the conspiracy) when he left Puerto Rico for New York.  This was

a significant and potentially successful  argument and was at least an issue the jury

should have considered.  At sentencing,  the district court  and the government 

conceded that petitioner had abandoned the conspiracy and had committed no act

in furtherance of this conspiracy once he arrived in New York at the end of 2008

(an again, he was not arrested until 2014). 
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            Counsel did not raise the issue of excluding acts of violence and drug

dealing committed by conspirators in 2009 and 2010, though the evidence was

clear (or at least arguable) that petitioner withdrew from the conspiracy at the end

of December of 2008. Not only did the government introduce voluminous

evidence of further drug dealing after petitioner abandoned the conspiracy, but

worse, harped on the murders of Papito and Shaggie, two former reputed leaders

of the drug organization. These murders occurred four months after petitioner

terminated his role in the conspiracy.  Counsel failed to argue that because

petitioner withdrew from the conspiracy (a fact conceded at his sentence), the

crimes, occurring after the withdrawal, should not have been admitted against him.

On appeal from his conviction to the First Circuit, petitioner, through new

appointed counsel, raised  arguments that because he withdrew from the

conspiracy (as found by the sentencing court), all acts of violence and drug

dealing should not have been admissible against him and most important, that he

was denied a speedy trial. Petitioner raised the additional argument that he was

denied his Sixth Amendment right to the effective assistance of counsel when his

counsel failed to raise these substantial issues at trial.

The First Circuit affirmed petitioner’s conviction on May 7, 2020. 

In its decision, the First Circuit reviewed all petitioner’s claims for “plain error”
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since trial counsel failed to object to any one of these errors.

Significantly, with respect to the speedy trial issue, the First Circuit found

that the 4 ½ year delay between indictment and arrest favored petitioner. Similarly,

the First Circuit stated,”[W]e assume, favorably to Perez, that the second factor –

the reason for the delay – weighs slightly against the government.” (A.16).

The First Circuit held, however,  that the failure to assert  his speedy trial

right undermined his constitutional claim (A.17).  Similarly, the First Circuit

concluded that petitioner failed to demonstrate prejudice on account of this delay

(A.18-20). It is evident that petitioner did not establish the requisite prejudice

because his counsel neglected to raise this issue either before or at trial.  

With regard to petitioner’s claim that he withdrew from the conspiracy in

early part of 2009 and therefore the violent acts (including two murders) occurring

subsequent to that time interval should not have been admitted against him, the

First Circuit cast this claim aside by applying existing (but questionable) law that

petitioner did not communicate his intent to withdraw from the conspiracy to any 

co-conspirator or confessed his withdrawal to the government (A.7-8).  

The First Circuit’s conclusions contravened the district court’s finding at

sentence, the pre-sentence report’s findings, and the government’s conceded

acquiescence to the fact that petitioner withdrew from the conspiracy in late 2008. 
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However, since no argument was made by trial counsel regarding his client’s

withdrawal from the conspiracy though the facts supported such an argument,

petitioner urged the First Circuit to find that he was not accorded the effective

assistance of counsel at trial.

      The First Circuit concluded that resolution of these factual issues

underlying the ineffective of assistance of counsel claim, must be pursued in a

collateral proceedings, i.e., a habeas corpus petition.  The Court stated:

“We have held with a regularity bordering on the monotonous that fact
specific claims of ineffective assistance of counsel cannot make their debut
on direct review of criminal convictions, but, rather, must be originally
present to, and acted upon by the trial court.” (p.23, fn.12)

     REASONS FOR GRANTING THE WRIT

This Court should grant certiorari to decided whether, as the First
Circuit and other Courts have held, this Court’s decision in  Massaro v.
United States, 538 U.S. 500 (2003) should be read to require that a
defendant must necessarily raise a claim of ineffective assistance of
counsel in a collateral proceeding, and if so, whether the defendant
should be entitled to counsel.

The Sixth Amendment of the Constitution guarantees a defendant not

only the right to counsel but the right to the effective assistance of counsel at all

critical stages of the proceedings against him.  Strickland v. Washington, 466 U.S.

80 (1984); McMann v. Richardson, 397 U. S. 759, 771(1970);  United States v.

Cronic, 466 U. S. 648, 659 (1984).  In Massaro v. United States, supra, this Court
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held that a defendant can pursue this claim in a §2255 proceeding even though it

was not raised on direct appeal.  This ruling followed much litigation over whether

a defendant forfeited a 2255 claim of ineffective assistance of counsel if he did not

raise it on direct appeal.

The Massaro holding held that a defendant may proceed by a collateral

proceeding, but not that he must. Courts have used the case, as here, to force a

defendant to litigate an arguably meritorious claim of ineffective assistance, clear

on the record, to require that the defendant proceed by 2255. If Massaro permits

the Circuit Courts to abstain from a review of the counsel claim on direct appeal

and determines that this issue should first be resolved in a the collateral

proceeding, the indigent defendant must be provided with counsel to assist him in

submitting this claim for a judicial determination at the district court level.    

The rationale for the Massaro determination that an ineffective assistance of

counsel claim be first be submitted to the district court in a motion brought under

§2255 rather than being decided on direct appeal is reasonable and appropriate

where the claim of ineffectiveness raised an issue  requiring development of a

record, such as, for instance, whether a defense lawyer conveyed a plea offer or

did not.  However, when, as here, the issue involves failures to make arguably

meritorious motions and arguments to the jury supported by record facts, reading
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Massaro to require resort to a collateral proceeding not only unfairly extends the

proceedings, but threatens that a defendant without the means to continue

litigating will not have his day in court to adequately challenge the actions of his

counsel.  

At present there is no right to counsel for an indigent petitioner in post

conviction proceedings,  See Pennsylvania v. Finley, 481 U. S. 551, 555 (1987) in

which the Court stated:

“We think that the analysis we followed in Ross forecloses respondent’s
constitutional claim.  The procedures followed by respondent’s habeas
counsel fully comported with fundamental fairness.  Post conviction relief is
even further removed from the criminal trial than is discretionary direct
review.  It is not part of the criminal proceedings itself, and it is in fact
considered to by civil in nature.  See, Fay v. Noia, 372 U.S. 391, 523-424
(1963).  It is a collateral attack that normally occurs only after the defendant
has failed to secure relief through direct review of his conviction.  States
have no obligation to provide this avenue of relief.  cf.  United States v.
MacCollon, 426 U.S. 317,326 (1976) (plurality opinion), and when they do,
the fundamental fairness mandated by the Due Process Clause does not
require the State supply a lawyer as well.”

Even though 28 U.S.C. 2255 has made the application for vacatur of a

conviction and sentence part of the criminal case, courts do not have an obligation

to appoint counsel.  Most  applicants must proceed pro se.  This  means that the

Courts expect an indigent defendant to plow through the complex legal jargon of

Strickland to establish sufficient merit to his allegations so that at a minimum the
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district court will grant him a hearing.  This is fundamentally unfair. This result

exacerbates the potentially initial wrong of being assigned an incompetent trial

counsel by mandating that the defendant overcome the tremendous  hurdles that

attend many post conviction proceedings by figuring out how to raise this issue on

his own. 

It is clear that the establishment of a Strickland violation requires multiple

layers of analysis. It requires a lawyer to provide this analysis on behalf of his

indigent client.  The lawyer must first overcome the strong presumption of

reliability that attaches to judicial proceedings which a pro se petitioner cannot

realistically accomplish. Strickland, supra, at 696.  Second, a lawyer must show

how specific errors of trial counsel undermined the reliability of the finding of

guilt, a task that a lay defendant does not have the ability to do .  Cronic, supra,  

Further, in cases involving mere "attorney error," the lawyer must  demonstrate

that the errors "actually had an adverse effect on the defense." Strickland, 466 U.S.

at 693.  A lawyer will explain to the defendant what these terms mean in a Sixth

Amendment context.

  The requirement that a defendant must address his ineffective counsel

argument in a collateral proceeding without the assistance of counsel before the

courts will consider his claim results in a doubling down of his loss of his right to
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counsel.  He may not have had effective assistance of counsel at trial due to the

failures of his counsel. When a court of appeals makes findings, such as those the

First Circuit made here, establishing that issues not raised by trial counsel are, on

the record, arguably meritorious claims, then dismissing the counsel claims is

unfair.  

Not only does ot prolong proceedings for a defendant, but, without the clear

right to counsel, threatens a defendant’s ability to get collateral relief when the

attorney, he was given at the trial, failed him.  Without an attorney to assist him in

the §2255 proceeding, he alone  must play the role of an attorney in examining the

trial record, researching applicable law, complying with the stringent time

requirements of filing the habeas petition, having the know how to ferret out the

instances of his attorney’s mishaps, and finally writing a persuasive petition.  

Massaro instructs that a defendant may pursue an ineffective assistance of

counsel claim raised on direct appeal in a collateral §2255 proceeding.  It did not

hold that, where the issues are plain on the record, a defendant must proceed by

collateral review. 

This Court should grant certiorari and hold that Massaro should not be read

to require the defendants to proceed by collateral review.  But if it is so read, the

Court should rule that the defendant must be assigned counsel to accomplish this
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objective.  Garza v. Idaho, 139 S. Ct. 738 (2019) [holding at a defendant is entitled

to new counsel to write and file his direct appeal where his former counsel

neglected to file a notice of appeal because his client had signed a plea waiver].

For the above reasons, this Court should grant petitioner’s petition for

certiorari.

CONCLUSION

FOR THE REASONS GIVEN ABOVE, THE PETITION 
FOR A WRIT OF CERTIORARI SHOULD BE GRANTED

Dated: June 27, 2020

Respectfully Submitted,

________________________
JULIA PAMELA HEIT

  Attorney for Petitioner Perez-Cubertier

140 East 28  Street (8B)th

New York, New York 10016
         917-881-8815

juliaheitlaw@gmail.com
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