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QUESTION(S) PRESENTED

.Question ONE
Dip THE TRIAL COURT ERROR IN VIOLATING THE Bemi71ongR's S aAnd I4HAMENDMENT RIGHTS |
T0 APPEAL THE PETINONER'S FIRST CONUICTION , BY FAILING TO PROVIDE/RRODULE THE RECORDS AND

TRANSCRIPTS OF THE FIRST TRBAL, WHieH WERE NEEDED FoR A Direet Appeal”

Qusned Two
!
Divnae Aepeuate CourT VIOLATE THE SAND 14T AMENDIMENTS IN DeNYING THE Monien To
t ]
DisMiss' (rms INMCTMENT) aND THE MoTion For A Newd TeiaL ants THE Perinon For Oroer 10 Sriowd

Cause', on Jury 31, 20032 -

QuestioN THREE
Dib THE TRIAL COURT INTHE SECOND TRIAL VIOLATE THE PeTironer’s S, 6T anp 147 AmendHENT
RIGHTS UNDER. THE LS, CONSTITUTION TRYING THE PeTITIONER TRICE ON THE SAME INDICTMENT PUTING

e PennoniR TWlee INOKOPARDY ' (DoUBLE UwDPARDY) ON THEE SAME CHARGE 7

QuestionN Four . |
Dn THE TRIAL COURT ERROA, [N FAILING TO SUPPRESS, DUE TO e CocniseCoanty SHERIFF'S DETEC-
TIVES \IOLATING THEPETITIONUR'S 5 AnendHeNT RigHTS (U5, Conssirun on), B NOT PROPERLY
ReAbNG THE Permoner's NIRARDA ( MirandA WaRN mt,) (NTERQOCATION RICGUTS , BOTH AT THE

HOSPITAL AND AT THE COUNTY JAIL <



Qluestion(s) PreseNTED , cONTINUED

Question Five

Dib_tue Cocutse County SHERIER'S DEPARTMENT VIOLATE THE PenitioNeRr'S At A MendMENT

(WS, CONSTITUTION)RIGHTS, WITH THE "FOREED ENTRY. GE THE REDITIONER'S RESIDENCE 2asTHE

SCERE OF THE CRIME CONTAMINATED WHEN THE BobY WAS MOVED AROUIND BERORE THE PROPER INVES=

"quon TO SURRESS For | LLEG AL Entey C

Qucstion Six

Dib THE TRIAL COURT VIOLATE THE PeririONER'S 5"-'—“—AND,W""‘AM&NDMENT({A.S;coNsT(‘runOhD

RIGHTS WHEN LT Diewitd THis PETITIONER'S "Morion 10 Dismiss TUE INDICTMENT e TUE MOTIONTO (N ALTER-

NATIVE REMAND BACK FOR RE-DETERMINATION OF PROGABLE CAUSE K

Question Seven
o MWasTue Perinioner's SEAMENDMENT (LS, CONSTITUTION) RIGHT, THE RIGUT T0 4 CHPLETE
Mwwﬁm:ﬁmm_gww@/mmn THAT THE BOPY BE CREMATED
BAFORE THE DEFENSE HAD AN OPPORTUNITY TO HAVE 11'S EXPERTS EXAMINE THE BODY(EIDEWCE) AND

INVESTIGUTE mSﬂrzaFAi_&zoNA's_ PDSlT«QH;? .

QuesTionl Eagur

Dib_THE JURY INSTRUCTIONS PoVIDED BY THE STATE AND DEFINING "PRE-MEDITATION A4S THE

PROSICUTION DESIRED, IN ORDER TO JUSTIEY | TS DEFINITION OF "FIRST DEGREE MURDER'), IMPROPERLY

PROVIDE & LESSIEN ING_OF THE BURDEN OF PROOF CONSERNING THE STRTE'S ASHERTATION oF PRE-MEDTATION 2

Tue ere DUUDICE HAS BEEN SHOWN AS THE EVIPENCE DID NOT_SUPPORT A FIRST-DEGREE MURDER CHARGE

—___ONLY. AND 8% NOT INSTRUCTING THE JURY TO THE LESSER INVOLVED CHARLES TuE STATE JAS DENYING

Tue PErITIONER THE RIGHT TO HAVE A PROPERLY INSTRUCTED JURY, VISLATIENS OF THE S™ (™ gaip
U2 Letenpien®s To THE (tured STaTeS consnTuTion, '




Question(s) PrisenTed , coNTINUED

QuesToN NINE

Did THE TRIAL (OURT INTHE_SEC oD TRUAL YIOLATE TUE Petitioner's B and I4AMENDHENT

(U3, coNSTITUTION) RIGHTS, BY NOT HAVING & JURY SENTENCE THE ReTmioni=R 2 Dib Jubse Hoeg ATr

_ ABUSE IS DISCRETION BY SENTENCING THE PeriTIONER , IKNOWING HE HAD RULED IN THE PREY) OUS
CASE [TRIAL THAT WAS ONERTURNED 2 D1d Judes HOGGATT ERROR BYAQT RECUS NG, HIMSELE EROM

THE SECOND TRIAL

QuestioN TEN

Dip THE TRIAL COURT ERROR IN THE DECiSISN AND ORDER DATED Dee, 20,2 018, This TRIAL COURT

w
___ STATED IN MRTINENT PART: Lu uts RsPonise 10 THE P tnoweR's Bemirion FoR Past ConvicTioN
Egu;—g'_",mg e DEPENDANT (RTITIONER ) RAISES ANCTHER ISSUE?, Does Tie Z00Z TESTIMONY OF

D2, TREPETA QUALIEY AS "NEWLY DisCOVERED EVIDENCE", WAIGH RELATES To ALt FUNDAMENTAL,

STRUCTIUAL AND PLaiN ERRORS AS WELL AS VISLATIONS ofF tig 4T, S P ™, BT aND 142 AMnDMENTS

OF THE 1., ConsTirurion anp STATE o ARIZONA CONSTITUTION ARTICLES 2 anbH, Wnlc)

REsuLTS IN A Bespy vioration €




LIST OF PARTIES

[ ] All parties appear in the caption of the case on the cover page.

[\ff All parties do not appear in the eaption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
- petition is as follows:

(17 rRi): Sra orARizoNA V. Jon EPANARDE RICKSON, NO,(R 2061 00103, Suparzior Louar or ARizong
TN AND FOR THE COUNTY OF COCHISE . SubGeMENT ENTERED Fes. | 1™ 2007 .

Rarey Mavsnga, T ATORNEY 4150 Direet A PPEAL. ATTORNEY
Joer A, LarsoN ~ Triac ArorNet 4150 Digeer APPeAL AmmorNEY
Haraiere P Levim | Direet ApreaL ATTORNEY

Jeray Tite . Truar Amorney For StatE

Thoras E, CoLuins Teyai. Juvce

RELATED CASES

(222 TRi8L): STATE oF ARIZONA V. JoME iR ERI__(KsON; NO, (R 200106103, Sueerior Court of
Arizona IN ANDFOR THE COUNTY OF COCHISE . JubGeMENT ENTERED  OcTogeR 97, 2009,

Davip Trorn ' TRIAL ATORNEY
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INAtLaceR, Hoggatr L TriaL Jubge

HarrEeTE P Levim 24 Digeet ApPEALS ATrorRNEY



TABLE OF CONTENTS

OPINIONS BELOW......ccvvvrereeeseeenssssesssesessssssssssessssssssssssssssssessssssssesssossossasssoseses 1

JURISDICTION....vveveeseseerseeseessessssessesssessssssssssesessessressssee e )

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED ......oocccoccccvrrrrsmrren 3

STATEMENT OF THE CASE ..ovvereensevreesimressssssseesssssssssssssssssssssssssssssssssssssessesssssoesons Y4-22.

REASONS FOR GRANTING THE WRIT ..ccoovccvvrreesresrsssssessesessssssssssssssssssssssssssssessnes 3

CONGLUSION. ..ottt a4
INDEX TO APPENDICES

APPENDIX A ArizoNA Suekere Count RULING ¢ SpeciAl ACTION

APPENDIX B ‘ARIZONA TSHF’REW:: CourT RULING ® PetitionEaR Revien

APPENDIX ¢ PETITION FOR Post ConvienonReLIE F RULING, STATWG : TRAN SCRIPTS
oF DA, TREPETA PIDNOT EXIST (ABRAPY VIOLATION). |

APPENDIX D TRIA L TR‘AN SCRIPTS ¢ DQ.TRE@ET&S'TK\ AL TESTIMONY AT FIRST TRIAL.
DR.TREPETA DID NOT TESTIFY AT SECOND TRIAL .

APPENDIX E  CouRT oF APPEALS RULING : DATED July 35T, 2003

APPENDIX F



TABLE OF AUTHORITIES CITED

CASES

GincRLeH V. Oreriiousir , 205 Fsuer 138,741 (. cal  1969)

WS, v GiLwls, 723 Fad 549,554 (42 1985)
US. v Huegins, 191 Fzd 532,53% (‘f’-"cm 1999)

(S, v Brand, 80 Fz2d 560, 563 (1< ¢ir, 1996)
WS, v GaLLs, 763 Fzd 1504,1530 (62 eir. 1985)

Suelvon VSUAPRIRG, 2B U.S.C.4. 5€c. 353 (8) 12 AR, Fed. 584

EuLrunate, 499 uis, 370
Ross v U.S., 289 Fad 677, 08i-82 (117¢ir. 2oo7)

LS, v Banks, 514 Fad qsq,fi# (97 ewr. 2008)

STATUTES AND RULES
Ar1ZONA Rures of (rinmat Proceedure, Rure 31,8
brizona Ruces oF CritiNaL Proceebuge , Rue 13- 4121
prizona Raues oF Caminae Proceedure, Ruce 13-280%

Amzona Ruces of Criminae Peaccz pure, Ruce 1101
Awizona Ruces or Crimnie Peoceeire, Rae 32,2 (A)(3)>

Arizona Rures oF CRipunaLProceepure, Rue 32.2 (8)

Arizons Rues ofF Ceipinat Proceevure, Rue 321 (e)

ARS 17 : -

ARS 13-111
OTHER

Court Reporver Aet, 26 u,s.¢,h.5ec, T53(6).124,L,R. Fed 564

PAGE NUMBER
q

® Al ~F A AT A A

4, 6
14
17
17
20
20

2d

~D



' TUBLE OF AUTHORITIES CITED, conmmued

CASES PAGE NUMBER
WS, v WoE, 245 Fad 25%-261 (3% Gir. 2001) g
WS, v HenDeRSHN, 409 Fad 1293 1301 (1% ¢ 2005 ) 8
_ Benrony Md.. 295 ws. 384,794 (1969) ?
Ceist v BRETZ, 437U,S. 28,23 -38 (19%8) g
WS, v EiLioT, Ae3Fad 858,864 (4% ¢ie,2000) 9
WS, v1som, 88Fad 970, 923-29 (12 eir199¢) 9
Stare VARNETT, UG ARIZ. 2842 §7902d 542 54¢ (1938) 1o
Micvcan vy Tucker, 913.U.S, ot 447 g4 setat 2365 iz
LLS, v INooLeoLiK, 299 Fzd 590,594 (4 eir.z008) 15
WS, vHoasn, 212 Fzd 257 (22 ci. 1963) 13
OQriver v U.S,, 901 Fsuep 1262 (w.o.picd 1995) 13
_ MoreiseY v Prewir , 40% 1.5, 431,481 (1972) i3
___ Paape v Margrand, 273405, 83,8%(1963) 2]
_ Kuies v bburiey, s14uis. 419 434-435 15
Steexier V Geeene, S2T WS, 263,281-82 G
Smns v Dumaine, 162 AR(1Z. 372,400 (1989) 1%
Sum v Haicman, 133 ARIE. 31, 3?,@&% P2df 234, 880 (1993) (2
DardoN v NainwRriaHT 447 WS, 168,151 (1986) K
_Stare v Tuomeseon , (citg ommen) 17
Stave v Fisuer (cive oumosﬁ) | 18
Simmons V Soutn Covoting, §12 u.s. 354 (1994) 18
__Lynew v Amizona, (et omurep) 18
Arrenp| v NedJersy, s3c u,s, 466 (2000) 18
_ Brarery v INasumgTon, 592 U5, 296 (2004) 18




S eugpege

TABLE OF AUTHORITIES CITED, comnnued

' CASES - , PAGE NUMBER

_ Syate vLOPEZ , 223 ARZ, 239,240,9191G.-3,221P3d 1652, 1054 :Z'c;E
STATE. V. Bike , 162 AUE. [51) at 52 ,286%Pzd [28) at 21 ( cwmaq) 26
Jonnson v Crameion , 288 Fad 12151228 (102 cic. 2002) 20

_ DormaN_\ Wamiwrient, 798 Fad 1358 1320 (1122 0. 1986)_ 21
Liavassuer v Pepe, 20 F3d 187,197 (1 eir. 1995) 21
ézisae v_Maarid 380 Fzd 915,922 (e 2004) 21
HenoeRsoN , 210 ARIZ. at 563% 21
Seare v Hunter, 162 ARIZ. 88,90 (1984) 24,
CiranT VARIZ. Puguic Senrv.Co. 133 AR(E. 424 43¢ P2d 502,529 (13 62) 2.:2'
uuans v bhuums , 166 ARIZ. 260, 265, 801 P2d 495,500 (ser 14q0) A2
Kinneay v Densis, 9% (1 206,207,223 P333,384 (1924) 22

. Szstev Gomez  Z114ARIZ. 137, 114 @JL,.I.I.&.EQ.@L.@,.@J.‘? (4P 2008)




IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal cdurts:

The opinion of the United States court of appeals appears at Appendix
the petition and is

to

[ ] reported at __; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

to

The opinion of the United States district court appears at Appendix
the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[V{ For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix __A__ to the petition and is

[ ] reported at ; Or,

[ ] has been designated for publication but is not yet reported or,

[\A/ls unpublished.

The opinion of the ; court

appears at Appendix to the petition and is

[ ] reported at ; O,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(2). -

[Vf For cases from state courts:

The date on which the highest state court decided my case was ABM,}LZQ
A copy of that decision appears at Appendix _A .

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including _ (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



[

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

I WAS DENIED MY CONSTITUTIONAL RIGHTS UNDER THE A 3T ™ 8™ 4np 4 AMLNbMt:NTS

THE RIGHT TO A DIREET APE AL, AFTER BEING FOUND GUILTY By AJURY ON Fig, 112 2002
Seeven AND ONEHALF YERRS LATER ARIZONA UNCONSTITUTIONALLY PUTHE INTO DOUBLE

JEOPARDY BY TRYIN(, ME TWICE ON THE SAME INDICTMENT, DENYING ME MY CONSTITUTION AL R«qu'r
TO A DIRECT APPEAL. FROM/ON [to THE £ TRIAL,

415 AMENDMENT or THe UniTED Staes ConstiTuTion
5= A)MENDMENT oF THE UNTED OtaTES Co&nsTtmﬂoN
) @™ AMENPMENT OF TiE LINITED STATES ConsTITUTION
8™ AMendHENT o THE UNITED States ConsTTUTION
M= AMenpMENT oF THE UniTeED States CONSTITUTION

Funpamentag E rroR

Henperson 210 ARIE, 47567

State V. Hunter 142 ARIZ. 88,90 (

E crunate 499 WS, “'310 STRucTURAL ERROR

Pess . U.S. 284 F3d ¢77, 68i-82 (112 (ig. 2.002)

LLS. V. NoLms 7245 F3d 257 261(38 cir.2009) : pran ERROR




STATEMENT OF THE CASE

THE FALTS IN QUETION ONE AND TINO INTERLOSK WITH EACH OTHER SUGIING THE MIS CARRAGE OF
gusTme AND_COMPLETE ViOLATION oF THE 5T AND T4THAMENDMENTS OF THE U. S, CONSTITUTION, &Y THE STATE
OF ARIZONA KNOWINGLY DENYING THE PETITIONER THE RIGHT TO FILE ADIRECT APREAL AND THE (ouURT OF
APPEALS ORDEIRING A SECOND TRIAL WITHOUT JUIRISDICTION TG DR $0,

The PenTioNtR WAS convicTED OF FIRST-DELREE MURDER AMD SENTENCED To NATURAL LIFE MR Erick SON
(Tug Perrioner)) Fited & TineLY “NOTICE o= APREAL" 4nib A" MOTION FORANEW TRIAL" .

Tue RECORDS /TRIAL TRANSCRIPTS WERE WITHELD BY THE STATE, IHIcH IN TURN, PENIED THE PetinoNeR,
THE RIGHT TO FILE A DIRECT APPEAL ONUis CONVICTION IN Z00Z (TRuaL oF 2007
. Tue Arizona Couat or Apeears, Division TG, In TUCSON ARIZONA MADE SEVERAL ATEMPTS TO GET
 THESE ReCoRDS AND TRANSCRIPTS, BUT THE STATE OF ARTZONA NEVER PROVIDED TUEH, |

On JuLy 313, 2003 e Cover oF Apreacs,, DIVISION TIIO , GAVE AN ORDER STATING 2 Parsuanr To 'Nerice -
OF Nen-Recizpr o Tve Twscnwrs;"Marm corProceEburaL Orpens 5 Moot ToDisriss Inbicr MENT s Momen
For. Niew Trist. AND A FRTIoN Tp Suow Cause” , AL (T APPEARING THAT THE CouRT REPORTER- Repeced Hume
HAS FAILED TO FILE ALLOF Tuefnmscgms FUR THIS APPEAL. AND THE TRANSCRIPTS THAT HAVE BisEN FieD CON-
TAINING INACCURACIES AND JOR EMISSIONS, TUERE FORE, 1T IS ORDERED: Momon ForPesteepurat0rners; Momod
ToDisenss TudieT MENT; Momied For Ne W TRuL" ARE D ED, Fuptier orperio: ueCery, of me Coomselonm ™
Superi0R (ourt SHALL SERVE FURTHWITH NOTICE OF THE LN AVAILABILITY OF THESE TRANSCRIPTS UPON THE PARTIES,
Egmj@a& ORDRUED | CRUNSEL SHALL THEN PROCEED TG FIRMULATE A STATEMENT OF THE BVIDENCE FOR THE

PROCEEDINGS IN Gaesnbn , 1N AccorpANCE WitH 31.8,Arizona RuLes oF CRivunar Preceebuge, 17 ARS. Furmuer
;n.bmeb <THE STATEMENT A4S Appeutd BY THE TRIAL éowaf, SHALL BE FORWARDED TOTHIS COURT ) THIN 45 DavYs oF )
THE DATE OF THIS ORDER AND UPON TTS RECIEPT BY THIS COURT, THE RECORD WiLL BE DEEMED COMPLETE AN] AN ORDER
WILLBE_ISSUED SETTING THE TIME FOR FILING APPELLANT'S GoEwlinig BRIEF . | . )
Tris oeper NASNEVER‘COHPUED WITH AND NONE 6FTHE ABOVE WASBONE. BUT More (MPORTANT LY, THE CouT oF ‘
APPEALS WAS PUT ON NUTICE THAT THE RECORD IN THIS CASE WAS UNAVAILABLE FGR THE PetiTioneR T0 EiLe A DiReeT.
AeFEAL , AS THE PenirioNER. Woulp BE UNABLE TO MUUNT AN E FFICALI0US DEFENCE mb RETs RT O0F THE STaATEY,
INACEMURATE "TESTUMERY " PRODUCED AT TRIAL Mo iR, TUE Cont ils FULLY AWBRE THET I7's Juey 3AEL, |

2003 URDER WAS NEVER (CHAPLIED N\TH! ”(pr,p;zupg-;g E)"



__é,T&TEMENr OF THE CASE

i , 1]
1T SHLALD BE NOTED THAT TO  FORMULTE A STATEMENT OF EVOEACE. . AT USE THAT ASTHE ... RECORD

WiLL BE DEEMED COMPLIZTIE e WOULD BE A DINIAL OF THE PeniTioneR's un attenAgLe RIGUT To Dus PROCESS

AND A /AN DIRECT Appedi..

Duis 0 t04E TW0 FACTIRS AFOREMENTIONED, Triz Gurr ce APAALS SHAULD HAVE REVISITED (TS Juty 3135

[ € ]
2003 "ORER" Ad (RUNTED Twr MM TO DISMiss THE IWDICT HENT WITH PREDJUDICE .,

Even Trouet Tue Countr or APPEALS KNEW IT COULD NOT OR WoULh NOT PRIDUCE/RELINGRUISH THE

__ TRIAL TRANSCRIPTS, BY /(N THE STATES OWNWORDS € Too I7 uPon ITSELF E0R SEVEN (F)YEARS To

RECELTEDLY FilE MOTIONS IR EXTENSION OF TIME TO PRODULE TULSE RECURDS FUR APPEAL ., RECORDS OF

 AMICH Men B SO MISHANDLE BY TWE STATE, THAT IT KNEW couLb B£ PRADUCCD !
o Tue Arizona Counr ur Appeas s, DivisioN TWS , THEN in JANULRARY oNTHE 2382, 7009 ( seven ()
___._jgggg_‘ligz_z_ 3 }u«mour,gumgmcnou ORVERED THE PenTion ER'S BIRECT APPEA L BE blSM(SSEb,TuEN

on Fep, 1321 oF Z0OG (THAD A STATUS CONFERENCE CRDERING Anid SETTING A NEW TR Au(seven( ) Yeues

WITH NG DIRECT APPEL L oF THE FIRST TRIAL, AND ONM THE SAMIE [NDICT MENT,,, DOUBLE JEOPARDY .

TS WS @AsEp ONTHE FACT AT TUE STATE COALD NOT PRODUCE THE TRANSCRIPTS 0F THE FIRST TRIAL.

____X_f_s_]'_mg_smﬁﬁ_s_ng MENT THAT THERE nWeRE MG TRANSCRIPTS OF THE FIRST TRIAMMMM z -
__MENT PRoMsw BYTUE FACT THAT APPROX ., T4 YEARS 4PTiR Thus FIRST TRIAL,1AMILE THE Pieniticnler s (N
___FEDERAL COURT, THE STATE MIRACULOUSLY PROVUCED THE PREVIOUSLY NON-EY STANT TRidL. TRANSCRIPTS
or Do, TrerAta's testirony (4s Enumenaren N ELAIBIT /A0PndIX C ), 1T Suould BE Nonzh THAT AT
™S 2® triaL, Do JRriepeTa DibNOT TESTIEY. BYTUIS GVs, 1T 1S PROCE THAT AL, Tuis TRIAL TRANSCRIPTS

PO EX(ST ( De. T ksﬁsm'; 12 rRiAL TEST)MONY, APREXDIX D)

Tws STATE HaD PRGNS LY REFUSED TO PRODUCE THESE TRANSCRIPTS 43 THE DOCUAENTS (IOULD HAVE

_ ALLOWED THE Rer|TIONER TO (L umiNATEY/PRESENT AL OF THIE CONSTITUTIONAL VIOLATIONS, PROSLEUTORIAL

MISCOMDUCT, FALSE JURY INSTRUCTION AND INEFFECTIVE ASSISTANCE OF COUNSEL .




Sratemenr o tre CAse

Lewae ArqurenT ! Unper THE S and 14™ LMeNDMENTS OF Tae UiS, coNSTITUTION Tue PeTimioner

HAS AN UNALIBNABLE RIGUT TO & JURY TRIAL AND A PROTECTED RIGHT TOFILE A DIRECT APPEAL,

I T STATE oF ARIZONA  TO FILE A DIRECT APPEAL , THE RULEES GOVERNING A DIReTT APPEAL HAVE

TOBE COMPLIED WITH.

PursuanT 1o i Arizona Ruces or Ceinie Proceebusss, RuLe 31.8(a)(B) 1r stares N

PERTINENT PARTS ¢

" 30,8 THe RECORD OF APPERL (a) corpesiTion oF THE ReseerD OF APPEAL (1) GGENERALLY AL DOEUMIENTS

INELUPING PUNUTE ENTRIES , BXHIBIT LIST, TRANSCRIPTS AND OTHER ITEMS FILED N THE SuperioRCoury

ol OR RZFORE THE EFFECTINE PATE OF FILIN Q,QEA NOTICE OF APPERL, CERTIFIED TRANSCRIPTS OF TRIAL

_proeeebiNGS . (8) cernens TRANSCRIETS (1) GEnNERALY THE RECORD (N APRAL INVOLVES/INCLUDES CERTIERED

TRINSCRIPTS 46 Forcows: (b) (N ALL OTHER CASES THE RECDRD O APPERLS MUST INCLUDE 4 SRTIFIED

TRANSERIPT(S) OF THE FOLLOWNG PRoTUAEDINGS ! | ANY VOLUNTARINESS HIBRINGS UR HIAR INGS, TS SUPPRESS

EVIDENCE, {1 ALt TRIAL PROCZEDINGS 11l ANY 864RAVATION OR MITICATION HEARINGS, AND, |V PROCEGDINGS

FOR JUbGEMENWT,

As THEE HONORABLE COURT HAS ALREADY BUEW MADE AWARE OF , NOME &F TUISE RECORDS SCRLPTS
 WERE pADz AVALABLE, S REBUIRED BY THE Rures or Coimmibs. Preceebure s, 76 THE Penimp NER

50 THE Penitioner ecoud PREPERLY L aDriet AppenL ,

Hows ¢AN TUE pMALEUNE OnING COURT PRODUCE & JURICIAL PRICEES CONSISTING OF 4 Sevisn( ) DAY

t
TRUAL, WITH & COURT RE PORTER /STENCGRAPUR PRESENT ALl SEVEN(TIDAYS AND BY TUE STATESUAM,

HAVE NO RiECORD OF THE TRIAL ProczrDiNgs 2! et , 14 vines LaTER THE STATE prEDUCES Orb PROVIDES

TOTHE RnTIONER THE TRANSCRIPTS OF DR IREPETA'S TESTIMANY THAT THE STATE HAD PREVICUSLY

cramiep pipnot st ! (Aependix € amd D)




STM(;MEN‘? or e Case

B THE COURT REPORTER'S THE STATEE 0F ARIZONA'S AND TLIZ COURT ITSCLF'S FALURE TO meoe//

PRODUCE THE TRIAL TRANSCRIOTS To TUE PeNToNE AT WAS FUNDAMEN TALLY unFai AND PREDIUDICIAL
To THE PeriioNER'S ABILITY TO HAVE A FAIR AND PROPER DIRECT APPEAL AND THIS FUNDAMENTAL ERROR WAS

NOT HARMLESS . T HIS D CLARLY A CONSTITYTIONAL VIOLATION OF THE Peritianter’s STAND 4 HaMenNDHMENT

RIGHTS . AND DUE TO THE FACT THAT THE STATE oF ARIZONA PRroduUtep THE "NONEXI STANT TRIAL TRANSCRIPTS

e D, TrepeTa's TestiMONY 1AYEARS LATER,, 1T WAS L ARLY AND INFENTIONALLY PREDAIDICIAL,

___Tus iRt iz i CuneRlen V.QeernouseR 305 Fsuve -‘ése,,' P4 (€D Cal- 1964);
US. v.Greus 773 Fod 549,554 (47 ew. 1985); US, v, Hugeins 191 F3d 532, s32(4 ™ cie. 1999)
"TUE DERENDANT HUS T S0 TUAT THE TRANSCRIPTS 0 TRANSCRIPT ERRORS SPECIFICALLY PREDIUDICED
His ABLLTY TO PLRFECT AN APPEAL . THE COURT HELD MMM&B&MM@ se3(15Feur. 27262?_
S V.GaLo 163F2d 1504/ 1530 (et 1%5) 'SrerIn1e SHoWINGUF PREDIUDICE REQUIRED
T Sueroon V, S UARRIRE 28 iS¢ A, sce 253(8),12 AL R. Fed. S'B*F:"E@,uwc,gt EFEORT OF

FudhRAL DISTRICT COURT REPIRTER'S OMMISSIONS IN RECORNNG JUNCI AL PRACEEDINGG IWHIZRE SUCH OMH -

I55ONS CONTITUTE FALURIETS COMALY WITH COURT RLPOACER, 8CT 28 US(C,A, Sed. 1s3(b),
1L)A_JLlR. FQCJ 5—340

Hene mue cour 7 REWORTER |, TIUE STACE OF LoRIZONA &ND THE COURT ITSIELE covd NUT PRESERVE

ARID fLuaJ PRODUCE THE TRANSCR|PTS oF THE EIRST TRIAL o Turw,, DeNVING THE PETIT ONER TUE

CONSTITUTIONALLY 4D UNALIEWABLE RIGHT TOA DIRECT APPEBL . [HIS LS A SPTFIC SUCWING OF

__ PREDIUDICE , AN UNCONCICWNIBLE ACT WHICH PREDIADICED THE PenTioniR'S ABILITY TG
ERESENT AN APACRL ,

FurnaeR 1115 ALSO SHOWS STUCTURA L,_ERROR 45 DEFECTS TUAT FUNDAMEN TALLY UNDER MINE

THE RELIBILITY AND FAIRNIESS OF THAT TRIAL [0t : DIRLCTAPRAAL |5 ART OF tue/Trat TRIAL] cad

NEVER Bz FOUND T BE HARMLE 55, S FunminaTE 499 LS, 310 ( STRUETURAL ERRORS AS

OPPOSED TO TRIAL ERRORS INCLUDED FUNDAMENTAL FRAME WRK ALLOWING CRIMINAL TRIALS TO FAIRLY

ASSESS GuULT, Ross \, WS, zed Fsd ©2%,681-82 (1M cir. Z00R), WineH STATES :“Smucmm:.

ORDER 43 DEPRIVATION OF ONNTUTIONAL RIGHTS,

=



_Suarenent os Tue Case.

— How MusH More aReATER EXAMPLE UF SUEH MANIFEST INUUSTICE CAN THERIE BE, WHEN TUE

PeriTioniR wids pented A CONSTITUTIONILLY PROTECTED RIGHT TO & DIRKCT APPEAL 2

SV Banks ded Fad 184,129 (228 06 2000): T conrimMent Bings THE BURDEN OF PR -

THAT ALTERS SETTLED LAW,

Tue Acizona Coueror APPEALS DI NOT HAVE THE AUTHORTY OR JURISDICT IaN TO ORDER A

"NEW TRISLT, T.E . SECOND TRIAL , Wit THE ERROR ITSELE WAS INITAIN_THE JUbIC] Al FOUSDATION,, WHIEN

THE TRIAL COURT LT SCLE Wit HIDLD THE TRIAL TRANSCRIPTS,

B Doin(, 50, CRDERING A SEZOND TRIAL , Tr PETITIONER WAS PLbceD TWICE IN JEOMRDY ONTUE
SAOME CuARGE , T .E, DOUBLE JEDPARDY,

 Quesnon THREE ~ As THE CatRTS HOLD I LS, V. Remiho=DudriE 499 F3d (142, 1146 (42 e, 20OR)_

[Ty .
s APPEILANT COURT MY EXERCISE DISCRETION TO CORRECT ERROR. SERICUSLY AFFECTING FAIRNESS  INTEGRITY

OR PUBLIC REVORTATION OF JUDIC (AL PROCEE DINGS., AND £ counr] S DEVIATION FROM A LEGAL RULE CONSTITUTES
’ o I

—lan onper' . Tur cougrs Furmer Stited it WS, v, Worre us Fad 257,261 (322 e, 2001) 0. LT (s

, PLaiN GRROR |F THE COURT APPLIED THE FAIW CLEARLY CONTRARY TO THE LA AT THE TIME GF APPEAL.

In Wi, v.Hewpaesod 409 F3d 12493,1301 (112 ¢ir. 2005 ) ™., pLain £RROR MUST BE (LEAR AND GBVIOUS

AT THETIME OF ARPLATE ReviE ", U5, V. Panks 514 F3d 459,434 (1%<ir 2000),

Tz scnons o e Arizona (uaror Apasls DivisioN TWO, LR (URRLY CONTRARY TOTUE 1AW
AT THE TIME OF TUE DIRECT APRIEAL IN THIS CASE. TUE PREDIUDICE cids BEON SUOWN BY NOT ALLOWING PerimonkR

ADiReT APPERL , AND B¥ ARBITRAR LY AND INTENTIONALY PosT PONIN( AND CREN seven(3) YRR beLAY,

MIOLATING e PermionERYS conNsriuriontd s RIGHUT 1o DIREET Appeil.

e PAs: Tt Penrionksit sJAS ARRESTED 1IN 2001 (N & HOrI A DE CASE . Perinoaer uasnT TO TRAbg, As

SCON A9 THE JURY MS [ NPANLED AND Swopnl IN(Z5 RIAL e SAMS INDICT MENT) DeusLe JEopi Ry a5 INORED

ArEnm TvE FIRST TRIOL THE Beritionsm FILED FoR 4 Direer Appcat Jue sz ordrizonNA coutd fourd

NOT Pno,éu_eg;m_::w_u,_zms CRIPT 5 OF THE FIRST TRIAL.

.? | -8-



Sratement orte Case

o AFTER Seven (1) YEARS 0F DELAYS BURING VARIOUS COURT PROceEbINGS, THE A zana Court oF

AepeaL.
AFORE MiENTION DAUNBLE JECPARDY ERRoR.)

BISMISSED THE DIRCTT AppiiL AND GRDERED A NEW TRIAL (ONTHE SAME INDICTMENT, THE

First, e Arizong CourT OF APPERLS DID NOT HAYE THE JURISDICTION TODISMISS THEE PETITONER S

DRezer APPERL, SEeond, THE STATE OF ARIZONA DEES NOT GET 8 “SECOND BITE OF THE APPLE ' IN REWARD

FOR THEIR PRIOR FAILURES,THIRD, AFTER SLHEST 14 YenRs OF MANTAING THE EICTION THAT Yie 157 TridL

TRANSCRIPTS DIO NOT EXIST, THE STATE PREDUCED THE #155IN(, TRANSCRIPTS Purin § FEDERAL PROCEED -

1NGs LUz, THE TRIAL TRANSCRIPTS OF DRTREPETA'S TESTIMONY, TESTIMONY THAT |5 CONTRARYTO THE

STATE'S POSITION AND CASE, TESTIMONY FROMTHE FIRST TRIAL , RETORDS THAT THE STATE AVOWED

ForR ALMOST 74 YeuRS DIb NOT EXIST WiHICH 15 CLEARLY A BRADY VIoL ATION 45 THE NATURE OF TUE

TesnimMon? oF DR, TREPETA 1S IEXCULPATIRY

o Tuc et ARGUMENT : THE Doudie JzorardY CLAUSE OF THE STLAMEND, STATES "No PERSON SHALL

BE SUBNET , FOR THE SAME OFFENSE,XO_BE PUt TWICE INJEDPARDY UF LIFE ORUMB', Phonrricnsss

1)
Peenizt ION ACAINST Sceonid PResicUT 108 FOR THE SAHE OFFENSE. AFTER AN AQUITAL S, ® Postrerion ACAINST

Sceond CoNVICTION FoR THE Sbie DERENSE AFTIER A CONVICTION. AND » Proreeton ACAINST MULTIPLE
' 4 (4

PUNISHIMEMTS FOR THE SAME OFFEMSE,

Tue 142 AendHENT 'S DU PROCESS CLAUSE BYTENDS THE DUUBLE )IDPARDY (LAUSE PROTECTION

To ST&TE PROSICUTIONS., Benton V, Md 395 Lis, 754,394 (\11@)? THE GuaRENTEES DEEMED INTEGRAL

T0 DoueLe, JuordRoY aLse ToTHE srates.”, Caist \. BreTz 437 U,S. 28,37 -38 (1978): Jewosrdy

h

 ATACHED pivuen SARY 1PaNELIED AND SIORN ", UL S V. ELiioT 463 Fad si5e, 8ed (4o, 2 000);

W5\ Tgewn 88 F3d 920,923 ~2d (11 eir. 199¢,); AR'S 13-111: Forus:_ Juowseby OR SGUITAL 43 BAR,

e TC SAME 02 _LIESSER_OFFENDES,

e Dousiz JEDOAADY. WS INVOKED, Whtan Pt T1coR Wes T 10 TRIAL Tiis D AL 01F iR CT APPEAL

REST FOLLLY OGN THUE ACTIONS JIN-ACTIONS OF THE (OURT REVORTIER AND THi: STATIS AND TR1AL COURTS,

THEM FELVES ,




. _STU?IEI‘*L’N" OF TG CASE

A e gR, COURT Can CORRIECT A LowER COURT'S PLAIN ERROR THAT AEFLTTS SUBSTANTIAL RIGHTS,

HOW Ml MORE "SUBSTANTIAL CAN THIE SITUATION BE WMEN THE DeririoneR's UN-ALIENABLE, PROTE ~

TED RIGHT TO A DIRECT APPEAL IS DENIED AND THUE COURT ORDERS A SECOND TRI&L ON THIZ SAME [ND) ~

CTMENT 4AD SUBSEQUINT CONVICTION ¢

Doupie JEOPARYY L5 SUOWN,, THE Arizona CourTor APPEALS DID NOT HAVE THE AUTHORITY T6

VACATE THIE DIQSCT APPERL. AND ORDER A NEW TRIAL

Aue saon 4— iFTeﬁ T PeiCE ARRINED AT THE SITE OF THE INCIDENT, THE Pericioner wis

TAKEN TG Tuéuowa»ru DUE TO TneRﬂarcoNgR_‘s sTATE (TRauMatic $1H0CK ) OF M(ND.

Aenr Dereetive Hesier ARRIVED AT THE HOSPITAL THiE DET, inFormisd e BeTirioner THAT

WE WAS NOT ALLOWEED TO LEAVE AFTER THEY JUE WAS DONE AT THE HOSPITAL , 1N CTHER WORDS AT THAT

PNT PUTINONCR. WaS UNDER ARREST , NaT wusT "beramed” Danermi Wureeer tmen Becan

QUESTION (NG THE PETITIONER Wit OUT READING MM its MIRSNDA RILUTS . DURING THIS BUESTIO NING,

Pennunise was GRRESTED ON 4 TRAFFIC WEARANT, ONCE ALAIN, NOT APPRISED dEHIs MIR ANDARIGHTS.

Owice tue PerinoneR wis corared 29 MEDICAL STAFF ~ iz AVORAL Ue

INFIRMED, THE DT €T IVE THAT THE PeTir)oNER Was M NO CONDITION TO BE QuUEST IONKED IR ANSWER.

ANY auEsTions . On Fep, 352, 2001 Vet Wi

Tz Bisgae JAIL, WITHOUT CONTACTING BEHANGROL UEALTH TO SEE IF HE WS IN ANPCONDITION TO BESO,

Ar no PoinT priOR OR DURING THE INTERVIE W WBS TE PetirioneRr APPRISED OF His MirANDA RiGurs,

WULCH 1S CONFIRHED B THE RECCRYING OF THE INTERVIEW . AFTER Tue INTERVIEW, DERLTINES PREDUCED

A NOTIPICATION 0% @ieHT CARD To Sianl ,on T "Do You unbier sTAND e RiTS2” anbTvE WitL Yoy

VOLUNTARILY ANSWER M QUESTIONS - PROMOTS, TUE CARD |5 NOT SIGNED, AS 15 REGUIRED, AT N6

o TUHE THROUGH WY OF THIS WAS ThiE PeTiTioNER READ OR APPRISED oF HIS MIRANDA RIGHTS,

Tue Legar DRGUIMENT : TN AR1Z0NA, CONFESS IONS ARYE S0/MA 4074 INVOLUN TARY AND THE STATE

MUST SUOIN BY A PERPONDERANCE SF THE ENIDENCE THAT THEY WERE FRIELY GANENAND R ANTARI LY MODE?

(a3in) Srare ¥, Agnerr, 119 ARIZ 38,42, 579, P2d 542 54 ¢ (1978).

| | - .10-



s » ,STA'\‘EHENT OF THE CAsE.

- THe EAlLURE BY s POLICE T READ OR INFORM THE PETITIONER ( WHO WAS SUFFLIRI NG Fror A TRAUMATIC

MENTAL SHOCK AT THE T(ME) OF ULS RIGITS PRIPELETED LUNDER M,gd_g% VioL&TeD TUE PETTIONERYS RIGHTS

UNDER Tue 5 2 ap 142 dproments Tuis Pestrion is suprorredey Mwanpa V. Agizenla (cire

OMTED ), A5 e ColrT STATED IN_Stauseur? V. Cal ., S LS. 3?8,312(1‘!‘14):“1'&’@4:.1'1"&\'5 INGULURY (S

INHETHER THERE WAS A FORMAL ARREST OR ARESTRAIING OF MOVEE MENT TO ADEGREE 4SSOCIATED Luity A

_ rAMaL aReesT”, AND U:S. v. GriesiN, Fad 1512_1579(10™ ¢4, 1993)

As i tuts casg, PenTiomwer wis TRANSPIRTED TO THE HOSPITAL, AND WAS UNDER THE SUPERNISION AND

CONTROL OF [BY THE POLICE AND COULD NOT LEMNE.

Awpnon To sumess WAas FILED INTHE Su a:&a&cauﬂ T_DUe TO THESE VI cL.A'rloNs,/_w,t)'rmz_S UPERi OR,

Courr vioramird THe Perinoner's CONSTITUTIONSLLY PROTETRD RIGHTS AMD ABASED LE'S DiserizTIoN B4 FOIL™

(NG TO SUPRESS, TUSE STATEMENTS.

;___.___EEA-MD.LQE_HA&BW\‘ HOwN [MEET BY THE TRIAL COURT 83d SINK 1 T'SDISRETION BY NOT SUPRESSING THE

INTERV S THAT THE DETECTINES HEWD WITH THE Pertrigner,
Quetion FiveE

— Faces: Ocercens Quinoia anb PerRisy wirs AT THE Risibncs o= TrE PenTioner's M«:’mus_gﬁ(z_u_e_ﬂu)

ATwMied Tirte Me.HBuL benlTIONED e(sT T Peti oner ubb SaID ABOUT Hits (Tue PeTimorer S Fatrer,

Neeb ing, HELP . Bomu OFFICER'S PROTUA DD T THE FATHERS RESDENCE T( CONDUCT A WiELL FARLE CHIEECK

AT THLS TIMG THE OFFICER S HAD NO (DA THAT ANY ALLETGED CRIME HAD TAKEN PLACE AT TUE Penitionees

EHIDENCE TUE PEUR S APPROACHED THE PATHER'S HOUSE , KHOCKED ON THE booR, WHILE jvaiTING FOR &

__RESMONSE , THEY NOTICED THE PET(TIONER'S HUUSE AROUT 100YARDS FURTHER BAK, THE OFFICERS

— DecipeD TO Prociwd 16 THLS UOY SE wWHIen wbs T Perin oners,
Tuwre (5 K6 INDICATIONS (N THE OFFICER'S REPORTS OF SE25IN, OR MEARING ANY THING TUAT WOULD HAVE DAUWN
THEM T0 TH1S HOUSE, THEY JUST PROCIEDED TO TUE FRONT OF THE HOUSE WITH GUNS OUT ARD THEN ENTERED |

INTHOUT ANNOUNCING THEMSELVE S 3 UNINVITED: WITHOAT PERMISSION |, ITHOUT A WARRANT AND WITHOUT &NY

__._._Aqs £\ ANI0LATION OF PETITIONER'S RiGUTS ROTECTED BY THE 42 AND 194 ™ ApiEnid MENTS.

_ ForTHiEm more, THe opeiceRs FAILED To PRESERVE ANY CONTAMINATED THE ALLEDHED "CRIME SCENE BY

DISTURD NG LT PRIOR TQ THE CRIME SCENE DETECTIVES ARRINING.

17 -



Suremsu'r or tre Casg

— AEDIR ENTRING THEHOUSE  OFFICER S APPRIACHED THE BODY ANY ACCERTAINKD THEBDY Wk DelehdeD,,

ConFrmg, THET THE BIDYINAS DICERSED 15 OF COWRSE COMRUETELY LEGITAMATE, BUT AFTER THAT THIE CFRICERS

SHOULD HAVE JUST SECURED THE SUENE UNTIL THE CRIME SCENE DETEETIVE S ARRINED Bur cericer Quiora

DECADED TO MUIE THE BodY TO 'LET A BETaR LOOK. ",

Aener Tues EMTs ARRIVED THE BODY WAS REPEATEDLY MOWED AZBUND , CONTAMINSTED 4ND EVENTUALY ROWLED

ONER JALL CF THIZSE ACTIONS ALTERED THE SCENE FOon (T'S lATURAL STATE, DESTROVIWG EN\DEWCE AND N TAE FXT

TALT THEBOPY WAS ELIPPED OMER , FABRICATING ENIDEWNCE.

By cowtamunAT I, THE "cimeSesNG , 1T (THe STATE, P 1eE, BT AL ) DESTROZSD EVIDEWCE AS TO MUW

THe ki EDoed tey ME LAPPENIED ANID ANY CONLLUSIONS OF HOW THE CRIME HAFPENED,

Iy THiE SAnZ PRESBUNED THIS CASC TG THE GRANDMAY, IT DI 50 WITHOUT ANY ELEAR, FICTUBL EVIDENCE
DUE TO THE SLoPPY INVESTIAATION WURK AUD DUE TOTHIE CRIME SCENE Benl CONTAMINATED PrioR TO AN (N -
—— NESTIGATION Belkic, DONE

A_Metion 1o S ueoress FOR LLLEGALENTRY (hs FiLiD AND HEARD, THETRIAL COURT THIEN IERRONETUSLY

DENIED THIS MOTION,

ezt ARaUMENT: ASTuE courts vaveE e In Michigan V. Tueser , 913 U, at 443, 74

Sct at 2365 ... Tus DECENDANTS PURPOSE OF THE CoNCLUSICNARY RULE NECETSARILY AZ5UMIES THAT

e THE POLICE HAVE ENGALED INIILLEULL OR AT LEBST NEGLIGENT NDUCT WHICH HAS DEPRIVED THE DEFENDANT

OF SOME RIGHT "

wimwmgwﬁﬁbﬁﬂjsm/emwﬂwu L1ED EVIDEWCE ATTHE SCENE ( INCLUD 1A,

IVIDENCE THAT WAS EXQULPA’TO&‘?)ANDNMSQ; DENIED TrhE PeTITIONER'S Ry K%&L’LIQ;APEH:NS&AMDJ :

TO PROPERLY PREPARE ONE  AS THE Peririoner_courp NOGT PREPARE A DEFLNSE WITH WITH EVIDENES THAT HAS

BEEN DESTROYED AND ALTERED B THIE INEPT ALTIONS OF T P 1CE AND EMTs, INTURN VICRAT inle, THE

PETITIONER'S RIGUATS PRETECTED BPTUE 4T AND (4T AMisDMEN TS OF Tvis UsS, consnirurion . AND THE

TRIAL COWRT Awi@_tl‘é_gé&@f_ugﬂ_mm_qmm, TuE 'MoTion Te Supprezss ror Lt aLEnTRY




e Oraverment or The CASE

: Qu&s go& Six:
' Dugiwe, TrEGuano Juey seoceubise, Dty (ounry Atoaney s CANDICE Parnee, Presewted To THE (7ranp

JURY “IVDENCE " THET WES NEVER INVELVIED | THE CASE T6 SUPRIRT TUE STATE'S ERRAA-TU S "'TME0RY FoR

_ FOR PR MEDITATION, WHICH 1S 8 REQUIREMENT Fer FirsT DEarie MurpER.

Tue Guwry Anoreasy ERRONEVUS LY 15 INEORMeD T Crranp Jury, ! " THAT TiE DETEN _DANrf Pammm\

PULLD AKN(EE OUT OF MIS PXCKET THio STARTED STABRING THE VIcTIM (IN ACTUALITY , THE AGLRESSIR).,

 Twens 1as NEVER SN PROOF OF TUIS PROCF OF THIS PRESENTED BY TUE STATIE BUT IT WAS THE ONLY FABRICATED

"evibewes " THAT THIE STATE ould ‘Prebucted) FOoR LTS AICTICIOUS PREMEDITATION FACTOR , \N ORDER To

CLAIA FIRST Dy REE MURDER,

_ lenst braumeni: Tue Prescnaratiod oF THIS FALSE viDencE " dnb THE APPLICABLE LAW(S) (ovERN=-

_ING THE STATE. W25 NOT FURAND IMPARTIAL  J N TURN, VICLATING THz PETITIONER'S RIGUT FROTECTED UNDER THE
SN 14 aptenpMEnTS Anp ARTicLEs Z and S oFm__AgjzoNA Stare CoNSTITUTION .

 Tiis eli5 CONDUCT LA TO VINDICTINEN ESS AND Il LEIOUS PROSSEEUNION ANDA FUNDAMENTALY UNFAR
_ MiseARRiGE OF JusTE (ManIEEST INusTICE),

Dentais of THESE AR REVIEWED FER ABUSE OF pngme:neg OF CLEAR ERROR, BUT RisVitaW IS DE N0 \ETHE

J.NJAL.&.&E@MME_M#&M_NMLFO#< 299 Fzel 5% 5" 24 (1% ey, 20053

 Tue comernap i LS, v Hoan 71z Fzd 257 (222 cir, 19832 Tuer cand oF Tiis Clocus 15 AT DIS =
MISSAL OF AN INDICT HENT 15 JUSTIFIED TO ACHIENE E1THER OF THE TiN0 SBIECTINES ¢ To LLIUINATE PREDJUDICE

\)
10 Ui DEFEWDBNT ; oR PR SUANT D OUR_SUPERVISORY PUWEIR'S TO PREVENT PRESECUTHS_IMPAIRMENT,IN

THIS CASE, THE FACT STILL REMAINS THAT THE PeriTIONER WAS PREDIUDICED B TH(S MISSTATEMENT CF [MPORT-

ANT FICTS 40D THE GRAND JURY'S RESPONDANT ROLE (WAS IM PAIRED. TN THIS CASE THIRE WERE MALTIPLE,

—INSIDENCES OF FALSE EVIPENCE e, SuBITED TO THE Gesnid Jury (Sk.“:‘ Metion ToDirMisSTHAT iNdS

e Marey 20, ZOC)L)'ngmm HELD 1N Duw@ Y} (Jé_._,:lm E.suvp 1262 (Q.Q. Macu. 14_?5:2:: "ro PREVBIL,

___UNDER 7255 PETITIONER MUST SHON & PUNDAMENTAL DEFETT IAICH INHERENTLY PRIESENT (N & MisSCARAGE OF

(N esiaro 5 (e Jurics )in Moggisey V, Beewer dos s, 421,451 (1972) " 4nt Apprasasit ass ratses el

I4%E FORTHE FRST TIME o apPEAL HAS THE BUARDEN TOSHOW THAT THERE 15 ACTUBLLY AN ERROR, THAT L5 PLAIN,

JUSTIOE OR 15 50 ELREGIOUS THET (T AMEUNTS TO AVIOLATION oF PUE PRECESS Tuls €057 1o S SURTHER SUPPORI:D

. {
 AND THATIT AFEECTS SUBSTANTIAL RIGUTS ..
S -3~




, __Srarement o= e Case

THIE PACTS SHAWTHAT TIE STATIE { PREBENTED FALSE EVIDENCE TO THE (34N uURY 1N ORDER TO 0BTAIN AN

____INDICTMENT For PRI MED I TATED MURDER 7 TRUSL CART PALED TO GRANT TUE HUTION TO DISMISS THE INDIET HENT

. .
THE TRISL COURT ARUSED IT'S DISERETION ;, CAUSE UAS BEEn SHOWN BYTHE STATIE USING FALSE EVIDENCE TO

OBTAIN AN INLCTIMENT (For eRE MEDIATION); THE TRISL COURT WIS MADE FULLY AWARE of THis ALt oF

TS VIRATED Tus PenirioneRr's RIGUE TO & FuLl 4ND FAIR HERRING LPROTELTED BY THE S ym

Amenbments o THE WS, consntution,

 PrenaubieE HGS B SUOMN BYTHE TRIAL COURTS FAILURE TO NETRER DISMISS THIS INDICT HENT

_____ORIN AN ALTERNATINE A REDETERMIN ATION OF PROBABLE CAUSE ,,, AN ABUSE CIF TUE COURTS DISCRETION,

— Qusnod Seve: On Fer, S™, 2001 De, Gusey Frores 4uis sk memicst exsruner eor Cocrise
Country Persurpd an AUTOPsY (Netienpst ) OF THE DeseziseD (THE ACrubl AGRESSAR |N TH(S CASE) FURTHE

PURAISE. OF [DNTIE L CATION AND THEE ExTERNAL ANTERNAL STUDY FUR THE CBUSE OF DEATH. Tiis wids DONE 10

_ DESCRIBE TUE JNJURIES AND EXAMIWE THE BODY 1N ORDLR. _COME UPWITH A REPORT Fuk Tue (otitisz CounTy,
Amrepizt's OFeice. Present AT THE auropsy were Mark Dewwr anp Anset Gonzares oenie ComseCounry
_ Sueripe's DEEILE  T0 0BS5ERVE_AND TAKE PHOTS FOR EUIDENCE PURPISES.
LT Wa 9 DEERMINED THAT THERE IWERE SEVERAL SWASREICIAL Wounds AND TWO DEADLY WCOUNDS. TN THE
__REpogt Dr, FLORES LEFT OUT TUE FACT THAT. LOSS OF BLOOD WAS NUT THE CAUSE oF DERTH Dp, FLoriss ALSO LEFT
OUT THE SIGNIFIGANCE OF THE LINER MORTIS GR POST MURTEM LINIDITY], WHICH Paufos S CLEARLY ON |
— THE BACK OF THIE DESEASED , NOT. THE EREINT ., (APPENDD( 3 ILLUSTRATES 'rm's)

__ Berwre TuE Penniomver's berrunse TenM HAD s cPRoRTUNITY TG SBTAIN ANEYPERT WITNESS ( MEDICAL

_ IXAMINER )TO CHAMINE THE_BODY AND IMAKE THEIR CWil ASSBSMEN T O THE PHYSICAL EVIDENCE, BuT serdrs

TuE DEFENSE GUT IT'S CHANRE TO EYAMINE THE BOW(AND TUEREFORE RECUTE Triz STUTE'S Pasmo@., THE
STATE ALSWED TUSECDY T0 BE CREMATED (M bIRELT VioATioN. oF THi Arizona Ruces or CrimINAL
___ Peecarpure, Ruce 13-4221 !

— Tue tepovse onTaINED 4 xPeRT miTnEss, DR, RicHaen Wayne TREPETA  wiio's 08sERVATIONS AND

CONCUSICN'S HAD TO BE MADE BY TUE REPORTS AND PHOTSS MAbe 87 DR, FLores ( s EKH(B(T/ APPL-.WNX@

| -14-



! . . SIZIEK!ENT O,E'—_THEC,&S& T,
l
!

| Tour priee ampEMTs Dip NUT ARESTRUE THE ALLEDEED CRIME SEENE . Pavies and EMTs moviad Tz
B AQOUND 45 THEY SAu EAT, DESTRONING BV IDENCE ( THAT WOULD HAVE BN E’\(éUL?ATaR?) AND (ONTL{ ™M~

INAT I, THE SCENE . Tuis PICE AND TUE EMTs_FalsELY TESTIFIED THAT THE B WAS FACE DUNN , AFTER,

THEY_CONTBAINATED AND ALTERED THE ALLEDGED CRirir $CENE, L Ivigr (MERTTS (mrﬁm LDl 19) espe -

LETELY 4D UNASSAILABLY CONTRADICTS THEIR TESTIMONIES,

Tl STATE (4SED A FABRICATED THEVRY, BASED ON CONTAMINATED AND FALSEFIED EVIDEWCE o ez STATE'S

ATORNEDS USED THIS FALSE NARRATIVE TO FORWARD THE S raTE's CASE,

. . ' -
Tue resnmony oF DR Trepeta (Frurary oF 2001) STATED THAT PUST MORTEM LIVIDITY - 1., WAS i THE

_ @ACK AND BACK OF THE HEBD... ”, Muawin THE BIDY Wis FACE UP NOT FACE DORN 45 MAUTAIN B Tz

STATE,
Dr.TerpetaS TESTIMONY SHOWED THAT ... THE BLOOD FRE™M TH E DESEBD_RANDONN ONTO THE BEFEN -
" ' v .
DANT (THE PETITIONER), PROVIAK, THAT THE DESCASED WAS THIE AGGRESSOR, WASON TOP OF THE DEEEWDANT

(e PeririonER) THReMGH OUT THE STRUGLE

Dute 1o PUST MIRTEM LIVIDITY, THE [B0DY_HAD TOIBE ONIT'S BACK WHEN Porice ETNTERED and EMTs
_suBsceuINTLY ARRWIED, DR, Teupera's Tesn N (S APanbixn 3 ) suows THIE CONCLUSIVELY TaTukn
 TuIS OFFLeRS AWDEMTS TAMPLRED it THE BObY, CONTAMM) Afuﬂwwxw_&&__

PERIURIED THIAMSEWNES ON THE STAND WHUEW $ TATIA THAT THE BODY WAS FacE DOWN , WHERN IN E4CT

THATWAS A PUYSICAL |MPOHIBILITY DUE TO PosST MARTEMLINIDITY.

Tug Leqs dequrent: Tis Brady V. Magyiane , 223 1S, 83,873(19¢3 ); ue Sueeeme Couny

—HELD THAT DUE PROCESS REQUIRES THE PROSICUATION TODISCLOSE ENIDENCE FAVORABLE TO AN ACCUSED UPON

REQUES T WiHEN SUCH EVIBENGE 1S MATERIAL TO GUILT OR PUN IS MENT. Uninad Smres V.Bacucy, 473 U.S.

“
@;?,bj}_é(.‘!iifi_) STES TuaT THE GOUERNIMENT'S DTt unDER BRADY MRS RGARDLESS UE WHETHER,

THz DeRENDANT SATIFICALLY REQUESTIED THE MATERIALS FAVORABLE EVIDENCE (UNDER [S£4.05, THE PROSICUTION:

——_INTENT BEWND TUE SuprRs 5SI0N OF BUIDENCE baes NOT DERRIINE WHETUER VIDEWEE 1S HATERIAL OR WA THER

TUE_PROCERDINGS oUTcoms_ oD BE cuangar. Kyues Vburiey 514 45,419,434 -2 staves: Tueauesnion

—ISNOT WHETHER THE DEFENDANT NOULD MORE LIKIELY THAN NOT HAVE RiCicVED O DICFERENT VERPICT IWITHUTHIE

[UNDISELOSEPBVIDENCE | BUT WHETUER IN V'S ABSONCE, ME REZICULD AFHR TRIOL. .

.-15..



_Sttement or e Case

Lezac Argueent, cont.: Stacxier V. Geeewe, S27U,S. 263 281- 82(1981 ) HELD THAT: TonT A

Brepy wor aT 100 oceur s wien (1) evibenits FIVORABLE TO TUE ACCUSED IS WITWELD BEZAUSE IT 1S

EXCULPATORY OR IMPLBCHING: (Z)utbiance was SUPPRESSED BY THE STATE, EITHER WitLEutLY OR INADN~

RTEDLY , AND PREDJIUDICE ENSUED.,

m___ih’.ﬁE_bﬁkﬂbbuf( PsrinontR) CLAIMED SELF DEFENSE ,THE STATE SAID ITWAS PRE-IMEEDITETE D MURDER

. _AND THE Po3I TION OF THE BODY |ds THE REASON THAT THE STRTE CLAIMED TUAT iT WAS. PRIE-MEDITATED MURDER "

BEFRE TUE DEFENSE (HAD ACHANCE TT PERFORIM (T'S QN SCUINTIELE TLESTING DONE .(wsmwwod OF &V DEN@E.)

ALL OF Tt CULPUNATIES 1N 4 _DENIAL (s) oFf bws prECESS AND EBUAL PROTECT 10N UNDER THE LAW,

___\___,.__,C_MSFM'EA Sown:BY benwing TH_C;_EhTiTIOA A€CESS TO ﬂﬂuLﬂm&m

(cusTue N o OF EVIDENCE ) TUE BODY THERETORE DENTING THE DLFENSIES EXPERTS ACCESS TG THE BobdY.

o Tuz PespiuBiCE HAS BEWTI SHOWN: AS DENYING THE DEFENDANT (PETIHONER ) THE RIGHT TO EXAMINE

THE BODY INTURN DEnstizd TUE BEFENDANT (PETITIONER ) THE ABILITY TG PREPARE A DEFENSE

AtL OF THE AFOREMENTION PRESENTS A M) FEST INJUST | CE AND_OBSTRUCTION OFJUSTICE,

Qs ooy EGHT ¢ THE STATE Broulul. THiE DreNDanT (PETIT(OGRR)To A Scrond TRIAL IMOCTOBER OF

2009, ONLE AcA gd.,_éﬂ THIE_SAME CUARGLE UF 1SIDMGREE MURDER , Base oN “EUIDEWCE FROM A CONTAAIR~ |

ATED CQiodis SCENE RIEE WMITH_FABRICATION aND ToMPRING, AND DuE 1o ALL OF THAS TAMPERING, IMESTI -

CATERS AND THE STATE ,DIDN'T Vion KNOW TUE PosiTIoN oF THE BoDY AT TME TIME OF DeATH.

— MeT,miTH ALt 0F THLS KNOWLEDLE OF TAMPERING AND CONTAMNATION , THE STRTE STILL VINDICTIYELY

AND MBLICICAELY PRZSEMTED (T'S CASE WITHOUT ANY SCID EVIDENCE AND IGNURING EXCALPBTORY EVIDENCE,

Tuke STATE MISUED THE GRAND JARY. BY NUT OEFERING ALL OF THE LIESSER, INCLUDES . THis STATE Bib

NOT EVEN GINE THE CORRECT DEFINITION OF SCOND DELRET Mkt LETSS ONY THING O MANSLAUGHTER OR

_@vien NeGLIGENT HonocIDE . A naLicions Prasieation THAT THE SUBSTANTIAL RiGH T UF THE Per(TIoNeR T¢ Be

—_ TREATED FAIRLY , VIOLBTED.,

..15-



STATEMENT OF THE C_Ase

iLzaat ArqueuonT: Tue Pennioner STATES THAT THIS PROSIC UTDIRIAL MISCONDUCT DEPRNED tiM OF

HIS DUE PROLESS RIGHTS ASTHE Artzona Zm._gs ar Crimuniae Przoce'l:buraé,,gu_;.e 13-2809 STATES

(1): Taetoire) N WITH PHYSICAL EVIDENCE = DeSTREYS, MUTILATES ALTERS, CONCEALS UR REHOVIES PHYYSICAL

WLTH THE INTENT TO [MPAR LTS YErRILITY OR AVAILAZ(LIT'?,

(2): OR — KNOWINULY MAKES  PRODUCES OR_OFFERS ANY FALSE EVIDEICE,

_ PrecicumondL suscoNbUCT DOES NoT REGIMRE REVERSAL , UNLESS THE DEPENDANT HAS BeN DD

_ AFMR TRIAL AS A RESULT OF THE ACTION' UE THE PROSICUTOR : STATE V. Dursinie, 16:2. ARIZ, 392,400(1989).
crrings Stare V Hawman, 137 ARIZ 31,32 ce8P2d 834,850(19 G.Q;J.L.%&LQZ_DMM—_MAQM

AP ULS. 168,181, 106 St 2464, 2431 (1980) weuer sTaTiES - [PTue presieuro )15 e Rerresent Tz NoT

OF AN ORDINARY PARTY TG A Wfavmsﬁmmmwmw {MPARTIALLY iSAS

COMPELLING, 45 (TS OBLIGATION TO GMIRN AT ALL " AND WASRE. INTERISST THERETECRE INA CRIMINAL PROSICAT (On]

(S NOT THAT (T SHALL WIN A CASE BUT, THATIMSTICE SHaLL BE DONE . INKILE HE MAY STRIKE U 5, HE 1S

NOT AT LIGERTY TO STRIKE FOUL ONES, [T 15AS MUCH bUry ro ReFRUIN FREM IMPROPER METHOD €ALCULATED

TO PREOICE A LRBNGEUL CONVICTION A5 IT 1S TO USE ENERY L et T)MATIE MEANS TO BRING AECWT A FAIR ONE,
Arizons Ruies or (ririnial Procaepure Ruus {101 STATE S PROMEDITATION MERNS THAT THE DEF-
ENDANT ACTS (4ITH_ETTHER THEE INTENTION, OR THE KNOWLIDGED T1 AT M INILL KILL ANOTHITR HMAN BEING,

WHEN SUCH INTENTION 0R KNOWLETLE PRE GAEDS THE KILLING BY ONY LEWATH UE TIME TO PERMIT REFLISCTI ON.

PREUF UF ACTUAL RE FLECTION ISNeT REQUIRED , BUT, AN ACT |5 NOT DONG WITH PREPASDITAT ION (F 1T 1S THE

_ INSTANT EFFELT OF A _SerbDen/ R ORRAL O@flezl’oﬁjjﬁ_ﬁjg/\/L(;‘fMPHbﬂs MUNE ) _l MTUE PACE IETHIS NEW

— STATUTE, THE PETLTIONER ARGUES THAT THIE ADDITIONAL PHRATE OR PHRASES ABOLISHIES ANY DISCERNABLE

DISTINCTION geTiizen FIRST AND SeCOND DEL AL MURDER , THAS RENDER ING THE STATUTE UN ~CONSTITUTIONAL,

Stare . Tuompson ,_(mg_gj ITLED Z:Tug,ngmaﬂ BEFORE US 15 WHETHER THIS Dk sirion oF

PREACDITATION ABOLISHES THE RERIMRE MENTS, FUR ACTUAL REFLER TION_MLTOGE THER, WHETHER 1T C2IME-

 NATWS THE RisUIRMEN T OF DIRECT PROOE OF ACTUAL REFUSCTION  THiz MuRE_PASSALE O IENOUCH T ME TG

PERmIT RerlecTiOH ", T STRNZ ASSERTS THE THIRD |NTERPRIETDT] oN TUAT THE LetiSLATURE INTEWDED TO

RELIVIE THWE STRTE OF THE RURDEW oF PROVING & DERENDANT'S MDD TUONLHUT PROCESS AMD TUAT_THIS

DEWITION OF PREMEDI TRN0N, ESTRBLISED THAT THE PASSAGE OF TIME MUY SERVE. A5 APROXY FUR REFLECTION,
t .

- (,74-




_ Searement of e Case

—leasl AReuEMENT, CONT, : Jurd [NSTRUCTIONS SHOULD ALSO CONTAIN BSLANE (NG, COMMENT
__TO REFLECT THAT AN ACT CANNOT BE BUTH 11PuUL S1VE AND PREMEDITATED , ANT COURT COMMENT ON TIME

EACTORS SHUULD BE SHOWN ONLY THRUUGH ACTUAL EVIDENCE, NOT ASSUMPT iGNs; SﬂTE’ V. Fisier ( cm"’mum':_l))

—_TuE"Grraviry Tueory “par g, 2015,

ARCLEING PREMED) TR T IORN 1S ACASEOF M1 5EARRALE CFIMSTICE BUEG 10 TulE lsg OF PALS;JFlBRtCA Ted

_ eudemes’, vioaring tre S ane W Amenn. (.S, ConsTITUTION,

o Cuuse uis Bee N SHOWN BIEC AUSE: THE JURY WAS NOT- [NST RUCTED PREPERLY ( NOT INFURMED ABOUT

M ESSER INVOLUED - OPTIONS ),

_ PrebxuapieE HAS BEEN SHOWN AS 2 A4S THE EVIDENCE DID NUT SUPPORT A FIRST-DiGREE MURDE CHARGE

OMLY *, THE JURY Wi 5 NOT INSTUCTED Aﬂgg&ugo ABOUT/TOTHE LESER INVOLVED CHARGE S il A DEN (D

TUE PN ONER THE RIGUT TO_HAVE A PROPER LY INSTRULTED JURY.

_ Quistion NINE: PrioR To anb DURING TRIAL kb v N AETER THE EINDING OF GUILT BY A JURY, THE

COURT NEVER INEOREMED THE DEEeMbanT (RTi TIoNER ) oF HIS RIGWT TO BE SENTENCED EBY 4 JURY. s
TRHAL JMDGE SenTeiv 8ED THE DEFEN PETITIONER THE CASE SHOULD HAVE ONE BEFIRE A

JURT TQ DELADE THE ACGRAVAT|N FACTORS,

Letae Arcucmen/T TMLIDGF!SNWT( fen ndrw_a_) H&S A CONSTITUTIONALLY PRroTECTED RIGHT TO 88

__ SENTENED 8Y 6 JURY- Sivwions V. SournCaroLind, 517 LS. 53(9a4); Lnan V, Lmzam,,.(ccwmwo')

— Tuz US, Supere COURT wap THAT CRIMINAL DEFENDENTS HAUE A RIGHT TO A JURY TRIAL, NOT (LY TO

QUESTION. THE GUILT, BUTALSO TO FIND THE HLM@&Q&MQMM.@MT&&Q@.&M?ML oo
530 s, 40z, 1205 Set 2348(2000) mg&_&ﬁe_t.jf__\[._ﬂg_u,m_tﬁord, 542 WiS, 29, 124 Set 25,31 (200).

Couse : 1BS BLEN SUCWN B TUE_COURTS FAILURE TO ALLOW THE URY TO NUEW THE PUTIGATING AND.

_ AGQRANATING FACTORS 0R GIVING THE CPTION OF THE JuRY_SENTENCiNG THE DEFENDNT (BeTirionisr ).

Pre b ICE 2 UAs B SHOWN_AS THE TRIAL COART DID NOT ETLLOW THE RULINGS 1N APPRIENDL: (suere)

oo Brarery (Supra) BY 3 TEWEING, THE DEFENDANT TO NATUR AL LIEE, WuEN PEPENDING ON FUNGATING 48D

AGGRAVATING FACTORS , THE JURY COUD HAVE SENTENCED THE DEFENDANTEO 25 YEBRS TOLIFE INSTEAD OF THE

SEMTENCE OF NATURAL (.IFE.
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Starement cetie Case
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CredigiLity oF ANY WITNESS TESTIHONT (S SULELY_FOR THE JURY TO wretmme;, ANDDR TRéPETAS

TEETIMON'Y WOULD HAVE RAISED REASONABLE DOURT ALaiNST THE STATE'S WITNESSES S Tssuues RAISED

. 4
FORTHIZ F1RS T TIME (N A REPLY TO A RESPONSE To 8 PeTITION newh NOT BE coNsiDERED B THE TRIAL COURT, ‘ .,

Soeve W Lopez, 223 Aniz. 239,240, 919167, 221 Pzd 1652,1054 (aer 2009), Tz courT NILL

NOWE THIE (555 ANALYZE SsuE 9 Betond .., unier Ruue 32,2 (b)eertiussied bows nor szeiy ToRure 32,1(2)

____CLBIMS OF NEWLY DISCOERED EMIDENCE ., SuecesivE [AC CLAIns DO NOT HAVE ORINVOLVE SUFFICIENT CONST-

_(TUTIONAE MAGNITUDE ANp TUUS, AGE nawiDd (8D PRECLUPED) IE NOT RAISED DURING A FRIOR GPPORTAN (TS TG

WAIVE THIEM ., (1K OTHER $\TUETIOQNS THE COURT MUST DETERWMINE TUE PARTICULAR RIGAT INVOLVED B LOIKING

AT THE PITS OF THE (A3, Nm“robee.me (T's MERITS BUT 1T DRCIDE WHETHER AT IT's CORE, THE CLAIM IMP-

LICATES A SIGNIFICANT RIGHT THAT RESUIRES A KNOWINGL Y WOLUNTARY_AND (NTELUGENT WRIVER _a;g_igﬂ,wssml
To apPLe UNbER Rute 32,2 (8)(2) D

Dtseuwcw’ UF 1550E Y, B55UMING THAT (SSNE 9 tsNJW BEFeRE THE COART, 1S PREES W TED NUT ONLY BECAUSE T

NOT ONLY CoMLD HAVE BEEN RAISED AREVIOUSEY, BUF IN SUBISTANCE ACTUALLY LWAS RAISED- THE DEFENDANT S ﬁ'm:‘

RTIONER'S) 15suE T 15 Mew PResE Tsp AS NEIWLY, DISEOVERED VI bENCE . RULE 32..7() pettenizes Mewiy

DISCONERED EVIDENCE 4S 4 Bo5(S FOR Post Convicrion Revier, INTre Frudwing crecmsAnee s(€)s Newre

b‘géwm,_;p MATERIAL FACTS PROBOBLY EXST OKD SUCH E%~MB11_N6MLMAYQCM@.EE VERDICT OR

_seaNTenoE Newiy DISeVERED MATERISL FACTS EX(ST IF ¢ (1) THE NEWLY DI SCOVERED MATER | 8L FACT S Wi P3—

COVRED AFTier THE TRIAL, ( 2) THE DEFIERSE_ EXERCISED PUE DILIGENCE IN SECARING THE NEWLY DLse dvisRED

_METERIAL FACT 5,(2)THE Newiy ISCNERED MATERIAL FACTS ARE NOT MERELY CHHULATIVE OR USED SAELY FUR

(MPEDCH U T s WHICH COMIES OF GR1T 1CAL SINIFIGANCE AT TRIAL, SIUCH THAT THE GADENCE PRIBABLY WOULD

_ HAVE (HANGED THE MERDICT. OR SENTENCE,

_ Lena AraueranT : THE Eivi REGURBMNT S FOR PRESENTING A COORABLE CLAIM (F Ny, NSCaniEd &l -

i g ,
_ denge under, Stare Y, Bilke 162 ARiZ.[F1) at 52,281 Ped[2€] ok 29 Ar neT @Y TuE £B0VEFATS DuisTo

THE FALT THAT THE PETITIONER HAS MET &LTIHS RESHIRMENTS, THESE |ssihes CANNOT BE PREELUDED,

In_Jomsent V. Cummpion) , 288 Fad 1215, 1220 (10T e 1 200L) Tusr COURT WD L SRS CLERK'S FaiLuRe

T0 f‘b'm'! FY_COPY OF ORDER: AND TO Tivief TRANSGMUT m«:cows,, CONSTITUTES CAASE TO Y EASE PROCEEDURAL

‘)_‘;—’_EELML T "o
d
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Sorepent omwe Case .

3 LquwmeMVMMmymAﬂe (1™er: 1980) Te
i gg,;azmn "STATE'S FAILURE TO PROVIDE PeTTIoNeR _WUTH THE TRIAL TRANSERIPTS WiTHIN A RERSINABLE TIME
R -

COMSTITUTES SUTERNAL PACTER. BEYOND PETITIONER'S CONTROL adib WS SUFEICUENT CAUSE TO GAEUSE THE
g,i e M.._ilizmlm&‘s)j%ﬁ.

_4__]1«&__.__5_@@2&1_4 £ LE. “TiAELY TRANSMUTIED REZORD " AND “STATE'S FAILURE TO PRODUEE TO THE

Pe"n:n enJER wm-i mm TRANSCRIOTS WITHIN & ﬂﬂ%ﬂéﬁ;& TME ", THLT WS SUFFICIEN T CHASE TO EVCUSE

___EL__._M_;Q —4POEBL.
T verenpanit's gg;ggg GO LE AND_ {3 AT, Tui S £ RODULE ANYE OETHE rwwczw,/
Qggggqprg OF THE DEFENDAN' rS/ Pe’r-mbm.’n‘ﬂ FIRST TRIAL, SC THE PE‘UJ__ E&Hﬂs S»wwﬁ CAUSE TO

c'xeuse PM%‘OMMu DERALLT,

l

Tue. Pt 16N ER'S RIGHTS 10 A cavsnm nONAl‘f PROTETTED APBAL WIS DENIED BY TUE STATE,AS rus

s*rm. COULD WO AND WouLD NIT AND DIDNOT PRODUCE THE FIRST TRIAL TRANS CRIPTS , wHiti TURNS THIS

'N‘T‘o A QUIESTION dF LA,
_ IulevageueV. Pape , 70 Fad 197,191 (15 cic 1995): Peusuup Tion O CORRECTNESS NET £ €ORDED T6
‘MMMTGOIA OF CERTAIN CLAIMS OF PETITIONER SND Wi WVER UF PRUZEEDURAL DEFIULT BECAGSE

‘ OF teval cuiestions* AeaeV Horning, 280 F3d 915,922 (Ccir. 200h): Prysume zion or cenmpz rvisss o

Acabfzbéb 0 WHETHER PETITIONER'S E¢DERAL CLAIM m DuE TC P&awvm\zg__my_g[ou CLaIM THAT STATE

__jm BEEAME QUEBTION OF LAW SUBJECT TO DiE NONO REVIEW.,

Fuamm THiz COMRT OF ABPLALS |S BAND BY SUPRIME COURT IXEiSIONS AND UAS MO AUTHORITY. TO ONGR RULE

oawswgmp THEN.

Fuwmw;_m N APPLIES WHERN A PEFEWDANT BJES NUT SBASTT TOERRER IN THE TRIALCOURT . [Tig

uw' £)_TO TUESE RARE CASES THAT INVOWVE ERRER (UING TO THE ECUNPATION va E Ch3E, ERROP THAT RAISES

M T DereN DANT, & RGUT 659N TIOL TO HUS DEFENSE AND ERROR, I SING PAALN (T UDES THAT & DEFENDONT

LD NOT PossiibLy HAVE RECIEVED A EAR TRIAL, Y ENpersoN_ 210 ARIE, cd':)’é‘?-( suoTg Sraree Ve Huwver,
. ARIZ. 28,50 (1984).
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STATEMEMT OF THE QA§E _

L w5 4 8use o powizp (BiseRETION) on AERROR IN LA INRALSING 4 DISCRETIONARY CONELU SION,

Fails TC €05 ER THE BVIDENCE (TN TH1S CASE, DENLING TUE P CIoNER THIE RIGHT TO FILE 4 DIRECT

APPEAL , BT NUT HENING [ PRoNID I G TUE TRIAL TRANSCRIPTS TO THE PET IT\ONIR SO HIE COULD PROPENRLY

FIiLE A DIRE CT APPE AQ CR WHER THERE |5 NG SUBSTANTIAL EVILENCE TO SUWPPIRT THE STATES Pasmoﬂ/
_coNeLusion, GesmtV. Ariz. Pusuc Serv.Co. 133 Ariz, 439,456, e52 P2d 507,529 (1982) ;
_ Witiums V. WiLuiams (66 Ariz. 260, BeS, 801 Ped 495, 500(aer 1990); Kuueas V. Dennis , 4%\ 266,
207,223 P383 384 (1924) 7 SraveV. Gemez 211 Arie. 11,214 912,18 P3d ¢:2¢, & 29 (ape 20¢5)

e Priepoubi € ¢ s SHOWN BY THE STRTE AND THE TRIAL COURT L-:Raoﬂ&vusi.)’ ‘TAKWL{ THE PesiTioN

—&ND STRTING TUAT THE FIRST TRIAL ( Dr, TRe PeTAS TE’ST’HONY‘)TKAN§£NP‘YS RID NUT EXIST, @ERIURING
ITSELE ; DEnNYING THE PeTITION EXCULPATORY EVIDENCE,

_ FPevernt Rues or CRimiNAL PROCEEDURES pa. 16 158 TiE CLEAR 2 THE PROSICUT ION HAS & DUTY

— TODISELOSE EXCUL PATORT EVIDENCE INIT'S POSSE $16N OR CONTROL WUEN THE EVIDENCE AYBE HETIRIAL

TO THE _OUT COME_OF THE CASE

Tz conuieT108 SHOUL D oVERTURN AND DiSMISSED By THLS HONURABLE COURT WITH DUE
HASTE | AND WITH_PREDIUDICE,

-22-



REASONS FOR GRANTING THE PETITION

This W oF CERrTIORKRY SHOULD GRANT THUAT THIS /MY CASE BE DISMISSED WITH PREDJUPICE DUE TO

THE CONSTITUTIONAL VIOLATIONS HELD IN QUESTIONS Four (W)To TEN (10).

THE COMSTITUTIONAL VIBLATIONS HELD IN QUESTIONS ONE (1) ToTHREE (3) SHOW THE STATE OF
ARIZONA CANNOT CORRECT THE MANIFEST INJUSTICE THAT HAS BEEN DONE.

THe CONSTITUTIONAL VIOLATIONS ARE QUITE CLEAR, AFnsr THE RETITIONER'S JURY TRIAL THE PETIMONER

HED A CONSTITUTIONALLY PROTECTED RIGHT TO A/aN DIReCT APPenL, WHIOH THE STarvoF ARizona Denisb,
AT N6 FAULT OF PHE PeTi TIONER, THE PeTiT 1 ONER RERFORMED AL PRD CEEDURE S INVOLVED TO ENGAGE. THIS RIGHT,
Tre PeniTioNER'S CONSTITUTIONALLY PROTECTED RIGHT(S) WAS DeNIED BY THE STATE ar ARIZONA, COCHISE
Countt (Bz.), Tue CounTy AmoRNEY AND TUE (PURTREPORTER, AS THEY WOULD NOT FRODUCE THE TRIAL TRANSCRI PTS
OF THE INITIAL SeVEN () Day JURY TRIAL.
The Aeizona Court oF APPEALS PIb NOT HAVE THE JURISDICTION TO bisMiss TUE PeTimioNeR's 'Dnzscr AprcAL
AnD Orper ToVacare 'THE SENTENCE AND CONNICT ANl AND REMANDING THE pETITlOMEQ BACK FOR A NEW TRiAL

T2 YGaRS LATER , VIOLATING THEPETITIONER'S RIGHT TO A DIRECT APPEAL OF THE FIRST TRIAL.

This pur THe Ren TIONEA, INTO Doueie JEopARDY &Y TRING THE PETIMONER TIWICE ONTHE SAMIE INDICTMENT

AFTER A CONVICTION, AND HAVING NO DieiseT APPEL TO CHALLENGE THE CONVICTION OF THE FIRST TRIAL.

The Penmoner 1S REQUESTING THAT THE U, S. Suprizmi (eurr vAATE THEFINDING OF GULT [N THE SECOND TRIAL

DUE TO THE DOUBLE JLDPARDY 44 BRADY VIOLATIONS THAT ARE ATTACIED, AS WELL AS UNCONSTITUTIONALLY HELD.

Aboimion sy, 0RveR tHe Cocirse CaUnTy SUPERIORCouRT TO DISMISS THE INDICTMENT Jease Wing prEpUUDICE,
DUE TO THE FACT THAT THE PeTi TiONER'S RIMT T0 A DirieeT ApPeal. WAS INTENTIONALLY SABOTAGED BYTHE. AFORE -

MENTIONED PURTIES, PRESENTING ONE OF THOSE "RARE OCCASIONSS ) DISMISSAL L4ITH PREDJUDICE 1S THE ONLY REMEDY

TO CORRECT THE CONSTITUTIONAL VIOLATIONS (4% ST (1 8% anp 141"AMEN1>MENT7), STRUCTUAL FUNDEMENTAL AND
CLEAR ERROR , DouBLE JEOPARDY, BRADY VIOLATION'S, DUE PROCESS VIOLATIONS AND A COMPLETE MANIFESTATION

OF INJUSTIC.E,
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

VA

Date: dune /9, 2020
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