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QUESTIONS PRESENTED

1. Did the First Aggressor Jury Instruction, issued sua sponte,
violate due process by relieving the state of its bucrden to disprove

self-defense?

2. Does the record reflect an insufficiency of evidence to support

the juries verdict of guilt? .

~

3. Did the ercor, recognized by the court of appeals, for the
introduction of a first aggressor instruction sua sponte, create prejudice

affecting the substantial rights of the petitioner?

4, Did the court of appeals decision discourage the ceasonable use of
force against home invaders and encourage homeowners to shoot to kill,

even where the homeowner concludes that more measured action is reasonable?
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“IN THE

~

SUPREME COURT OF THE UNITED STATES

f

PETITION FOR WRIT OF CERTIORARI

>
‘Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

~
I

The opinion of the United States court of appeals appears at Appendix
the petition and is

to

[ 1 reported at : - ; O,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the United States district court, appears at Appendlx to

- the petition and is

_ [ ] reported at - : S _ ; oL,
[ ] has been des1gnated for publication biit i is not yet reported, or,
[ 1 is unpublished.

[¥ For caSes from state courts‘

" The op1n10n of the hlghest state court to review the merits appears at
Appendix to the petition and is :

[ ] reported at | ; or,
X] has been de51gnated for pubhcatlon but is not yet reported or,
[ Jis unpubhshed

The opinion of the ___State Supceae _ court
appears at Appendix _B to the petition and is '

[ ] reported at : = : ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[X] 1s unpublished.




JURISDICTION

[ 1 For cases from federal courts:

- The date on which the United States Court of Appeals decided my case -
was.

[1] No petition for rehearing was timely filed in.my case. |

[ 1 A timely petition for rehearing was denied by the United States Court of
— Appeals on the following date: i : ,and a copy of the
~ order denyirig rehearlng appears at Appendlx :

[ 1 An extension of time to file the petition for a writ of certlorarl was granted
to and including i (date) on : ___(date)
in Application No. ___A ' ' .

~

~ The jurisdiction_ of this Court is invoked: under 28 U. S. C. § 1254(1).

[A For cases from state courts:

" The date on which the highest state court decided my case was 4/1/2020
A copy of that decision appears at Appendix _B :

[TA t1mely petltlon for:rehearing was thereafter denied on the followmg date:
, and a copy of the order denying rehearlng

appears at Appendlx

[ ] An extens10n of time to file the petition for a writ of certiorari was granted
’ to and including (date) on (date) in
Application No..__A '

The jurisdiction of this Court is invoked under 28 U. 8. C. §1257(a). |



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

U.S. Constitutional Amendment XIV;provides due processlpcotéctioh

to the accysea'against conviction except upon procf beyond a réasOnablé

‘doubt. It is/for'this reason that the sufficieﬁiy of the evidence i§ a
sstion of constitutional law: A'petitionec may challenge the

substance of the state courts findings and att@mpt to show that those

Llnd1n3b wece not supported by suosLaﬂtlaL evidence,

-28 U.5.C.S. §2111 (1976); applies to jury instcuctioons as well as other

J
errors which affect the substantial rcights of -the accused.

U.S. Constitutional Amendment V; when there is nd adequate proof of an

illegal shooting to withstand constitutional sufficiency challange, the
verdict must be reversed. Fuctheumore, the charge of murder must be
dismissed with prejudice. Re-trial on the charge would violate Bouble

JeoPa:dy

Burks v.United sLaLes 437 U\S 1,98 5.Ct.2141,57L.Ed. 2d 1(1978) and

Chapman v. Calltocnla 380 U.S.18,87 S.Ct.824,17L.Ed.24 705(1907) are .

cited as remedies to this weit., -

Williams v. TavloL,529 U.S.362,405, 120 S Ct.1495, 146f Ed.2d 389(2030) is

cited as a Standard of Review.



~

STATEMENT OF THE CASE

1. Undisputed facts-Andrew Spencer invaded‘George Hatt's property
and violently assaulted Jared Fincher, a member of Mr.Hatt's household,
beating and kicking him,bloodied, to the ground.

In the cold dark of night, Andrew Spencer arrived, uninvited, to the
Granite Falls proparty of George Hatt. Spencer exited_hié vehiéle.and |
%mmedéatly_began assaulting Jared Finchér, evedtually to#ering over hii
and kicking him as he lay-on the ground near chonciousﬁess and bleeding.

On the drive over to Hatt's home, Spencer asked the person in the car with

‘him, Ms.Lowenberg, how she dealt with confrontation. 5/3/17RP at 827-29,

s

841-43 (opening statements);5/16/17RP at 95-97, 123-25 (closing);-

see 5/5/17RP at 1079-80, 1109.

As. Fincher himself testified, that night, after dark, he was working
: SR e s : _
on his vehicle when Spencer acrrived, exited his car, and attacked him
L] . . . . . T : — .

‘unprovoked, taking Fincher to the ground with numerous punches. Spencer
f.‘ b = g . -

\

continued to«bit and kick him as he tried to crawl away in the mud. Fincher .

was covered in blood as a result and suffered multiple inBucies. 5/3/17RP
at 873-74, 876-79; S/4/17RP at 906-08, 914-15, 972 (testimony of Finchec).
" The Court of Appeals»described Mr.Hatt's testimony: T

[Hatt] saw Spencer approach Fincher with his left hand in the pocket
of his hoodie.'Finchec and Spencer looked like they were about.to snake
hands, but Spencer pulled Fincher tbward him-and hit him with his left
hand. Hatt testified that he thought.Spencer nad a gun in his left hand

and had pistol whipped Fincher. He saw Fincher go-down and went to his

safe to retceive a gun. Hatt turned on a televiSiqn that showed a iive feed
from the outside security cameras. On the screen, he could see Finﬁhe:

scrambling on his hands and knees toward the stairwell while Spencer
continued to puach and kick him. Hatt ran out the door to the exterior
stairwell and saw Spencer kick Fincher in the side while Fincher was on

the ground.

o~



He saw a lot of blood on Fincher. Hatt still thought Spencer had a gun

in his left hand that was aimed down, so he started yelling, "Hey, hey,
ney," as he came dowan the stalcs. Spencer turned towacd Hatt, and Hatt
fired a shot into the air. Hatt testified that Spencer got an angrcy look
on his face, took a step toward him, and secemed to be raising his left
nand. Hatt fired a second shot at Spencer. After Spencer went down, Hatt
.moved to kick the gun out of Spencer's hand and realized that Spencer had
a black glove on his hand and was nolding a black umetal bar about oune inch
in diametsec and four to six inches long. (Decision at pp.7-8)

2. Instruction and conviction. The State charged Mr.Hatt, inter alia

with premeditated wmucder of Andrew Spencer. CP 1102-03;see CP 527-32. The
jury was instructed on self-defense, on lawful use of force in defense of
another, and in resistance to a felony, including assault with a deadly
weapon.CP 384-87,388-92,394, Then, after both the state and defense had
rest their case, and NOT at the request of the state, but on the trial

court judge's sua sponte decision, the jury was given a first aggressor

instruction. CP 393. The jury found Mr.Hatt guilty of premeditated first
degree mucder. CP 361. Under these instructions, it was permitted to do
so even if it found that Hatt was acting in defense of another.

3. The Court of Appeals had reasoned that Spencer may have paused

his violent attack at the moment Mr. Hatt came down the stairs and fired

a warning shot,and therefore, that warning shot was ficst aggression.

The trial court reasoned that if, Hatt's ficst shot, a warning in
defense of another, caused Spencer's focus to "turn on him [Hatt],” then
Hatt had done an act likely to provoke a belligerant response.5/16/17RP at
16-18, 31("I cannot see how giving a self defense iastruction T wouldu't
b2 obliged also to give the first aggressor instruction.")5/16/17RP at 31.

The Court of Appeals ruled that although tine judge was wrong believing it
was required to give a first aggressor instruction, that the instruction

was not in ecror.see Decision at pp.19-20.
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The Court of Appeals reasoned that Hatt would be the ficrst aggressor
if Mr.Spencer had momeantarily stopped kicking the bleeding, pcone victim
at the time Mr. Hatt fired a warniang shot to ward off the assailant:

The jury could have credited both Fincher's testimony that the

fight was over and Hatt's testimony that Spencer turned toward

niw after the first shot and he feared for his life, in which

case tne jury could have concluded that he provoked the need

to act in self-defense. Decision, at pp.20.

The problem with the Court of Appeals reasoning is that they base it on
"conflicting evidence...whether Hatt initiated the altercation." In fact,
Hatt testified that less than five seconds transpired fcom the moment he
ran down tne staics untill both shots had been fired. Finchers testimony
cevealed that any period of time that the attack was over was at best a
split second before he heard the gun shots. Keep in wind that Fincher was
in the fetal position, barely concious and did not see what happened.5/3/17

RP at 878-881; 5/4/17RP at 909-910.
Counsal for Mc.Hatt did object to the judge's sua sponte issue of the

instruction.

o



' REASONS FOR GRANTING THE PETITION

1. Did the first aggressor jnry instruction, issued sua sponte,
violate due process by relieving the state of its burden to disprove
self-defense? . ‘ ' :

[

Petitioner would contend that the answer is yes. That is, the
instruction was ambiguous and that thece was a reasonable likelihood
that the jury applied the instruction in a way that relieved the state

of its burden of disproving self-defense.Waddington v.Sarausad,555 U.S.

176,190,129 S.Ct.823,172 L.Eé.Zd 532 (2609). Just as the trialchurt
judgé incorcectly believed he was required to give the jury a first
aggressor instruction because Mr. Hatt fired a warning shot, So too

ié it likely that the jury applied the same'incqcrect line oi reason.!
This is why the state is not entitled to a first aggressbc inst;uction
which vitiates Vélid self-defense élaims, based on the defendant;s
lawfél use of force; such as‘invdefense of another. That‘being the
éase, it is»hot reasonable to presume that a jury-wguld’automatically

know that an act engaged 'in, in defense, cannot also be an act of first

aggression. In other words, the alleged first aggression act cannot be
3 o [ ] :

part of the defense used in the act of defending.vThis is why first
aggressor instructions should be given sparingly- only in the breach.
In deciding this case, the Court of Appeals reiterated'the principle
that courts should use care in giving an aggressor instruction because

it 'can Maffect the State's burden to disprove a claim of self-defense

beyond a reasonable doubt.' Decision at pp.18. That is precisely what

~

happened here, the jury instcuctions, tainted by the erconeous

~

application of the aggressor instruction, prevented the jury from

o

eéching Hatt's highly viable defense and ultimately relieved the
State of its bucrden to disprove self-defense.

-l



2. Does the recocd reflect an insufficiency of evidence to support
the juries verdict of guilt?

Petitioner would contend the answer is yes. That is, the evidence,
taken as a whole, was insufficient to support the juries verdict. Rather
than drawing their conclusion from any reasonable inference, the states

case hinged on an absuced line of speculation.United States v.8audin,5}§5

U.5.506,510,115 S.Ct.2310,132 L.Ed.2d 182 (1993);United States v.Nevils,

598 F.3d 1158,1167 (Sth Cir.2010).

A fact based challenge of evidence "fall into two main catagories:
First, a petitioner may challenge the substance of the State courts
findings and attempt to show that those findings were not suppocted by
substantial evidence in fhe state court record. Second, a petitioner may
challenge the fact finding process itself on the ground that it was

deficient in some wmaterial way.'Coher v.Thomas,825 ¥.3d4 1103,1112 (9th

Cir.2016).

When we look to the testimony evidence presented by the oanly three
people present; Mr. Hatt 5/15/17RP at 2044-2229; Mr.Fincher5/3/17RP at
873~ 5/4/17Rp at 972 Ms;Lowenberg 5/3/17RP at 827-843, we find that
taeir testimonies are not in conflict with each other. Mr. Hatt sees
tne assault that Mc.Fincher is experiencing. Ms. Lowenberg expresses
the violent natuce of Mr.Spencer's visit. The attack upon Mc.Fincher
is one sided. It is not a fight. It is unprovoked. Mr. Spencer's
presence is uninvited and with malicious iantent. It is for these
facts that it is unceasonable to assume that Mr.Spencer's brief pause
in his violent attack updn Mc. Fincher could be perceived as an end to
the violeice he pecpetuated. An even bigger stretch to comprehend is a
guilty verdict of premeditated murder in the first degree. There was no

evidence presented that showad Mr. Hatt potentially lured MR.Spencer to

his residence. There was no conversation or amouant of time that

oo



tcanspiced where one could infere that even the briefest of thought
took place to make Mr. Hatt's act in defense of himself and Mc. Fiucher
a premeditated wmurder. Only an illogical amount of speculation could
lead one to a conclusion that the evidence was sufficient to prove

Mr. Hatt initiated the conflict.In re Wianship,3970.5.358,90S5.Ct.1068,25
L.Ed.2d368(1970);Jackson v.Virginia4430.5.307,995.Ct.628,61L.Ed.2d560(1970)

3. Did the error, recognized by the Court of Appeals, for the
introduction of a first aggressor instcuction sua sponte, create
prejudice affecting the substantial rights of the petitionec?

Petitioner would contend the answer is yes. That is, uander the
"harmless srror” rule any error by the trial court in a proceeding must
L3

be disceguarded unless it affects the "substantial rights of the pacties.

28 U.S.C.5. §2111 (1976).

The Court of Appeals also agreed that it was an ecror to give
an aggressor instruction for the reason the trial court expressed.
The Court of Appeals also noted that an aggressor instruction is

"the parties can

waccanted only in few situations, reasoning,
sufficiently argue their theories of the case without the instruction.”
Decision, at p.18-20. Nevertheless, the court thea went on to-say the
instruction was warranted because of conflicting testimony.Decision at p20.
Accepting the Court of Appeals ceasoning as to why the trial courts

reason for tssuing the first aggressor 'was erroneous, we will noWw

discuss how thne Court of Appeals declision is also not a trivial errorz,

that may have affected thg defendant's substantial cights. The Court ~

of Appeals ceasoned that the assault upon Jared Fincher was "over' at
the time that Mr. Hatt fired the warniong shot into the air. The problean
with that line of ceasoning is that "over™™ is only that particular

moment of time where a pause of milliseconds happened after a continuous

barrage of kicks and punches took place. Fincher testified that Spencer

paused in his assault and said, "noww we can talk.” But this phrase hs

suid was uttered”right acound the same tiluwe that he heacd the shots.”



Fincher was in a fetal position on the gcound and did not see what was
happening. But what he experienced he said happened all at the same tiae.
5/3/17RP at 878-381; 5/4/17RP at 909-910. There is just no basis for
wnich it is reasonable to assume that Mr. Spencer violent intentions

had suddenly become passive and no longer a threat to Mr. Hatt and

the other people at his home. It is for this very reason that the ficst

@

ggcressor instcuction influenced the jurors with prejudice that

@

ffected the substantial rights of the defendant.

. Did the Court of Appeals decision discourage the reasonable use of
orce against home invaders and encourage home owners to shoot to kill,
even where the home owner concludes that more measucred action is
reasonable?

o B

- Petitioner would contend the answer is yes. That is, Under the
Court of Appeals decision in_this case they have actively discouraged
the measuced use of force. If the home owners firing of a wacning shot
allows the court to give the jury a first aggressor instruction, this
will disqualify the defendant from being acquitted even if the jury
believed that he ultimately acted in his own self-dzfense or the
defense of -another when the attacker, enraged instead of curtailed,
then tucns on the home owner with an appacent gun in his hand.

Home owners would find themselves in a different kind of Hobson's
choice. Immediately shoot to kill because a measured display of forea

would result in a conviction for murder.

In closiang it should be noted that had the defense been notified
of an aggressor instruction priorc to trial it would have allowed them
to present their theory of defense diffecently. For exaaple: They would
have called Lea Espy as a witness. She was present on the night in

question as well as being present during previous alteccations with
Mc.Spencer. Also, the State presented their theocy of the case as if Hatt

shot Spencer twice. Foc this reason, counsel for the defense focused on

10



State's experts to show that the evidence did nof ceflaect that Spencer
was shot twica. ﬁaving jumped.that hurtle and restihg their case, the
first<aggres§or instcuction was a supfisé from out of nowhere. One in
winlch they now could not present a défensé agaihst. There was no evidenﬁe
that hr.Hatt‘acﬁed inténtipnally to provoke an assault from Spencer. In .
fact, the evidence shows that Hatt's initial conduct in defense of Fincher
wés a measuced action calibrated to sFop any fucthec violeace with only
that force which was/gecessary, Had the trial court judge béen guided by:
Isbell, Holland, or Curley Rules regarding sufficiency of the evidence,

the jury would have not been (ded to beliave that a warning shot in defense

of another could be an .act likely to provoke a belligerent response.

——

CONCLUSION

= ..~.The petitiqn for a writ of cértiorari should be granted.

Respectfully submitted, .

George Donald Hatt Jr.

v - B !
AN . .
¥

a N
Date: 4720720
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