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QUESTIONS PRESENTED

GROUND ONE: Whether the State of Indiana denied Harman’s due process
right under the 14"™ Amendment to the United States Constitution committing reversal

error when it denied Harman’s counsel opportunity to make an offer of proof?

GROUND TWO: Wiicther the State of Indiana erred Harman received
Ineffective assistance of trial gdunsel at trial in violation of the 5™ Amendment, 6™
Amendment and 14" Amendment to the United States Constitutional, and under Article

T

One of the Indiana Constitution, Sections 12 & 13?

GROUND THREE: Whether the State of Indiana erred Harman received
Ineffective assistance of appellate counsel in violation of the 5" Amendment, 6"
Amendment and 14™ Amendment to the United States Constitutional, and under Article

One of the Indiana Constituti_dn, Sections 12 & 13?
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LIST OF PARTIES

X} All parties appear in the caption of the case on the cover page.

[] All parties do not appear in the caption of the case on the cover page. A list of all
parties to the proceeding in the court whose judgment is the subject of this petition is
as follows:
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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

The Petitioner respectfully prays that this Honorable Court issue a writ of certiorari to
review the judgment below.

OPINIONS BELOW

X For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to the petition
and is-

[] reported at T ; O,

[] has been designated for publication but is not yet reporter; or,
X is unpublished.

The opinion of the United States district court appears at Appendix B to the petition and
is-

[ reported at * ; or,
] has been desigriéfed for publication but is not yet reporter; or,
[X] is unpublished. |

" [[] For cases from state courts:
The opinion of the highest state court to review the merits appears at to the
petition and is-
[] reported at ____ ; O,
[] has been designated for publication but is not yet reporter; or,
[] is unpublished. " }

The opinion of the Indiana court of Appeals appears at to the petition and
is- '

[] reported at ; Of,
[] has been designated for publication but is not yet reporter; or,

[] is unpublished.




JURISDICTION

For cases from federal courts:

The date on which the United States court of appeals decided my case was April 21,
2G20.

A copy of that decision appears at Appendix A.

No petition for rehearing was timely filed in my case.

[] A timely petition for rehearing was denied by the United States court of appeals on

the following date: , 20__, and a copy of the order denying
rehearing appears at Appendix

[] An extension of time to file the petition for a writ of certiorari was granted to and

including . ,20__,on , 20__, in Application
No. __ and a copy of tne order granting said extension appears at Appendlx

" The jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1).

[] For cases from state courts:.

The date on which the highest state court decided my case was ,20__
A copy of that decision appears at Appendix

[ No petition for rehearing was timely filed in my case.

[] A timely petition for rf:_hearing was denied on the following date:
20__, and a copy of the-order denying rehearing appears at Appendix ____

S [] An extension of tlme to file the petition for a writ of certiorari was granted to and

including - ,20__,on , 20__, in Application
No. __, and a copy of the order granting said extension appears at Appendlx

The jurisdiction of this Court is invoked under 28 U.S.C. § 1257(a).



CONSTITUTIONAL PROVISIONS AND STATUTES

United States Constitution Fifthh Amendment

No person shall be held to ‘answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,

sithout due process of law; nor shall private property be taken for public use, without just
compensation.

United States Constitution Slxth Amendment

In all criminal prosecutlons the accused shall enjoy the rlght to a speedy and public trial, by
af. impartial jury. of the State #nd district wherein the crime shall have been committed, which
distriet shall have been previousty, ascertained by law, and to be informed of the nature and cause
of,the accusation; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

U%iited States Constitution Fourtéenth Amendment, Sec. 1. [Citizens of the United States.]

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside. No State shall make or enforce
arly law which shall abridge thé"privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

,,"-'.n

Al tlcle One, Sectlon Twelve evf the Indiana Constitution

... All courts shall be open; and every person, for injury done to him in his person, property, or
reputation, shall have remedy by due course of law. Justice shall be administered freely, and
without purchase, completely, “and without denial; speedily, and without delay.

Article One, Section Thirteen of the Indiana Constitution, Rights of accused.

:»(a) In all criminal prosecuticns, the accused shall have the right to a public trial, by an
inzpartial jury, in.the county :iiiwhich the offense shall have been committed; to be heard by
‘ﬁﬂ""e‘f and counsel; to demand: the nature and cause of the accusation against him, and to have a
copy thereof; to meet the witnes >ses face to face, and to have compulsory process for obtaining
w1tnesses in his favor.

(b) Victims of crime, as deﬁned by law, shall have the right to be treated with fairness,
digmty, and respect throughou1 the criminal justice process; and, as defined by law, to be
informed of and present during public hearings and to confer with the prosecution, to the extent
that exercising these rights does not infringe upon the constitutional rights of the accused.

-3-




‘STATEMENT OF THE CASE

Prior Proceedings:

The trial court held a ﬁ\,e day jury trial from January 28, 2013 to February 1, 2013. The

3:
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Jury found Harman guilty as charged At sentencing, the trial court determined that there were no
mmgatmg circumstances. The trial court found aggravating circumstances. The trial court
;frii__ergéd Counts II and III into Couﬁt I due to double jeopardy concerns, entered judgment of
eenviction on the attempted muraer conviction oﬁly, and imposed a forty-five (45) year sentence
ih;.the Department of Correction. Harman appealed and it was affirmed on February 24, 2014.

Past-Convictions Proceedings: "

RS

‘" Harman filed a Petitionfor Post-Conviction Relief. The public defender was assigned

ard withdrew and Harman withdrew his petition without prejudice. Harman, pro se, re-filed his
petltlon on September 15, 2015 and an evidentiary hearing was held September 20, 2016 and
Septernber 29,2016. Harman subpoenaed Adam Tavitas, Trial Counsel and Mark Small,
Appellate Counsel, and the trial/appellate record was entered as evidence. Post-Conviction relief

dénied on July 7. 2017 and a Ntice of Appeal was filed July 19,2017 and the Indiana Court of

Xfﬁbeals Affirmed on March 13;;20'1 8. The Indiana Supreme Court denied transfer on May 1,
2014,
Petition for Writ of Habeas Corpus was denied July 15, 2019. Seventh Circuit Court of

Appeals denied Certificate of Appealability on April 21, 2020.

ITALH I o



REASONS FOR GRANTING THE WRIT

GROUND ONE: Whether Indiana denied Harman’s due-process rights under the
14" Amendment to the United States Constitution committing reversal error when it
denied Harman’s counsel opportunity to make an offer of proof?

The trial court denied Harman’s counsel the opportunity to make an offer of proof. The
mal court earlier had granted the State’s motion in limine that precluded Harman’s counsel from
iqfquiring as to prior wrongful acts of the State’s complaining witness, J.R. Jenkins. These
iﬁ‘cluded conviction in Illinois in 1982 for Conspiracy, attempted murder, aggravated battery, and
two counts of solicitation to mﬁfdcr. Jenkins had been found in violation of a protective order,
ééainst Harman’s girlfriend, wﬁo was Jenkins’s ex-wife. The trial court refused to allow
Hérman’s counsel to make anvéffér of proof. Harman’s counsel was allowed to have Exhibit
{f)up C labeled and filed w1ththe trial court, but the trial court did not allow those documents
iﬁ:':to evidence even to be considcféd as an offer of proof. The refusal to allow Harman to make
aa offer of proof denied Harman’s due process rights under the United States Constitution which
shiould reverse this conviction.

In a sidebar at the bench,"éounsel for Harman objected to the testimony of the alleged
Vii:tim J.R. Jenkins, and asked 1 make an offer of proof as to protect orders issued against the
V;L‘tlmand in favor of Harmanand i]is .Girlfriend-J R. Jenkins’s ex-wife Cathy Jenkins-by an
Ilinois court. The trial record Contains a lengthy discussion between Harman’s counsel, State’s
counsel and the Court concerniﬁg this claim (Tr. 341-346; 352-359).

Therefore, in this case, Harman’s counsel was not allowed to elicit testimony related to

the violation of the protective order, as such testimony had been subject to the motion in limine

priviously granted by the trial sourt (Tr. 343-44; App. 72). The trial court did “not accept. ..as

at-exhibit for an offer of proof” the documents Harman’s counsel offered the trial court to

g



réview. (Tr. 358-59). The trial court did not consider it — the first aspect of why an offer of
pioof is important: for the trial court’s consideration. Because Harmon’s counsel was not
_é}}owed to delve into the testimony that, arguably, would have made the matter relevant.

Without such a record the appellate court had no information from which to make a ruling.

The United States Supreme Court stated in Chessman v. Teets, 354 US 156, 1 L Ed 2d

%53, 77 S Ct 1127 (1957), “thz :'i“e,Quirements of the Due Process Clause of the Fourteenth

X’;lendment must be respected:,” An offer of proof cannot be denied as remote or speculative
bé%i'fCéuse it does not cover every’fa‘ct. necessary to prove the issue. If it be an appropriate link in
the chain of proof, that is enough. McCandless v. McCandless, 298 U.S. 342, 346, 80 L. Ed.
1205 (1936).

GROUND TWO: Whether the Indiana erred Harman received Ineffective
assistance of trial counsel at, trial in vielation of the 5™ Amendment, 6™ Amendment and

; ‘Amendment to the Unitéd States Constitutional, and under Article One of the Indiana
Copnstitution, Sections 12 & 13?

F«

Petitioner raises he was deprived effective assistance of counsel. Claims of ineffective
a<31stance of counsel are analyzed under the two-part test in Strickland v. Washington, 466 U.S.

66 8, 80 L.Ed. 674, 104 S.Ct. 2054 (1984). To prevail on an ineffective assistance claim, one

must show both deficient performance and resulting prejudice. A deficient performance is a

pé;fprmance that falls below an's :"_éctive Standard of reasonableness. See: Strickland, 466 U.S.

a’(687 Prejudice exist when a ciéfendanUPetitioner shows “there is reasonable possibility that,
but for Counsel’s unprofessional errors, the result of the proceeding would have been different.

Defense counsel is obligated to determine what potential defenses are available, evaluate
tlieir merit, and advise the client of his or her options. Kimmelman v. Morrison, 477 U.S. 365,
166 S.Ct. 2574, 2588, 91 L.Ed:2d 305 (1986), quoting Strickland.

. A. Failure to Investig a«:té

RE
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1. The State of I_nigi_;;'?qiaﬁruled this claim res judicata which is an erroneous ruling.

ifhi's claim raises that trial counsel failed to inveétigate J.R. Jenkins’s criminal record/history and
Piotection Order. If trial counsel had properly investigated Jenkins’s criminal history and
Protection Order he would have been able to argue why it was relevant beyond the argument
made to the court in tﬁe hearing concerning a Motion In Limine. Therefore, ineffective

 assistance concerning this claim is not res judicata. The State’s argument was these criminal
r)finnses committed by the allééga"victim, J.R. Jenkins, were not impeachable offenses which is
nc')t true. Jenkins’s attempted murder conviction is an impeachable offense. The Post-Conviction
Churt stated, “Mr. Tavitas also testified he always brings a copy of the Indiana Rules of
E‘éidence and Criminal Statute book for consultation” (Findings of Facts and Conclusions of
Law, p.7 [App. Vol. 2, 21]). Counsel had this Evidence Rule during trial and failed to utilize it.

If trial counsel had utilized his Evidence Rules, he would have pointed out the State’s

ot getting the attempted mlil%éf ¢onviction into evidence to impeach Jenkins at trial. Jenkins’s
at?;i'empted murder conviction is an‘impeachable offense under Ind. Evid. R. 609(a)(1), “General
rzf’e For the purpose of attacking the credibility of a witness, evidence that the witness has been
cft;lnvicted of a crime or an attempt of a crime must be admitted but only if the crime committed
or attempted is (1) murder, treason, rape, robbery, kidnapping, burglary, arson, or criminal
confinement.” Banks v. State, 761' N.E. 2d 403, 405 (Ind. 2002). Indiana’s Evid. R. 609 is more

sit¢tithan the Federal rule in fisting specific crimes and Harman was denied this evidence

meeting this stricter standard.
S 2. In addition, when the trial court stated the Protection Order had nothing to do with
Hérman, instead of stating “Correct, your Honor,” counsel should have pointed out Harman was

listed as a witness on this Order and in that proceeding. Since the defense in this case was self-




defense/reasonable doubt (whicﬂ contradict each other), the Protective Order was relevant in

iz Petitioner was cited as invnl_ved in it, and it was further relevant to establish Jenkins was the
'i;itt.ial:aggressor in this case angi .ﬁreviously had a propensity and history of violencé. Since
.C(;u.ns'el did not investigate J.R. Jenkins’s criminal record/history and Protection Order properly,
rather than pointing out the above. information, he made an incriminating statement that Harman
v‘vould testify that Cathy Jenkins had put him up to the crime. Counsel was ineffective during

pre-trial proceedings leading to prejudice during trial as a result.

'il}'{ ¥

3. Trial counsel faﬂedto investigate a Hammond Police Department Detective
Siipplemental Report dated June 13, 2011, that stated:

On June 2, 2011 Detective Fulk received an anonymous telephone
call from a male that stated “Red” informed him that Kevin had
given “Red” a ride to the guy’s house and parked in the alley.
“Red” said that he beat the guy in the head with a broken chair and
cut his throat from ear to ear. Lori then picked him up in a red
Buick and that there was blood in the car. “Red” threw the knife
out of the car window by the expressway ramp by 175" St. (Pg. 6)

Failing to investigate this‘r»eport proved to be prejudicial since Kevin Hanshew’s
té;f:é»ﬁmony at trial established that it was at the expressway ramp by 175™ street where he pulled
' o§;.;er to listen to the phone call% from Red. His actual testimony on cross-examination is (Tr.
Vol. 1, Pg. 173, L. 9-18). |

If trial counsel had inve?tigated the “anonymous telephone call,” counsel would have
béén able to question Hanshewé :doiiceming the fact he was the only one who admitted pulling
Lr at the alleged spot at 175.;&‘.{ Siidet where the weapon from this crime was allegedly thrown

out of a car window. Counsel ¢ould have further questioned Hanshew concerning if he had

miade this “anonymous telephone ‘call” to incriminate Red in this crime which was important




considering Lori Jones’s testiniony concerning picking up this petitioner on the day of the crime.
(Tr 229,17 —Tr. 230, L. 3). . |

o Trial counsel’s failure ltc;uinvestigate this report was ineffective assistance of counsel and
p{gjudiced this Petitioner during trial by not presenting this information to the jury. During the
}?gst-Conviction evidentiary fxeariﬁg on September 20, 2016, Mr. Tavitas, trial counsel, stated
concerning this report and Kevin Hanshew, “It doesn’t sound like Kevin would have been a very
goovd witness for your trial. But, again, I don’t remember if I spoke to Kevin or not, but — [P.C.
Tr.24,L. 19-22]. Mr. Tavitas concerning this report further stated, “So, I don’t know that I
wasited to speak to them if it cGulé prove the case against you” [P.C. Tr. 25, L. 7-9]. Trial
cdhnsel totally missed the fact that Kevin Henshew should have been investigated for making
this anonymous call to take the focus off of himself and on to Harman, thus proving a third party
defense for trial. Evidence of a third party in this case would have made sense since an unknown

male’s finger prints and DNA were found at the scene of this crime. Evidence of a third party

miotive tends to make it less probable that the defendant committed the crime. Harman continued

#4411 Tavitas he was innocentand therefore an investigation into Hanshew was vital as a

ﬁ(issi'ble third party for the jurybto'?"cbnsider in rendering this verdict. Harman maintains ‘a
i

Sg%iaciﬁc constitutional right has been violated, and a federal court can issue a writ of habeas
éérpus when a state evidentiary‘fulihg violates the defendant’s right to a fundamentally fair trial

under the due precess clause.” Haas v. Abrahamson, 910 F.2d 384, 389; 1990 U.S. App. LEXIS

¢

13375 (7 Cir. 1990).

e

! “"‘f’} " B. Not Iﬁterviewing‘6'§'%'Svtukl?)poenaing Witnesses

¥ Trial counsel failed to interview and subpoena witnesses to aid in his defense. Petitioner

h4d informed trial counsel of friends and family members who wanted to testify at trial giving




th¢ jury information concerning his character, temperament and mental stability, yet counsel
fa‘iled to do this.

During the Post-Conviction evidentiary hearing held September 20, 2016, Mr. Tavitas
stated concerning not calling friends and family members who wanted to testify at trial giving
mr jury information concerning his character, temperament and mental stability was, stated, “it’s
-- often times its strategic whether itis to call a witness or sometimes to not call the witness”
[PC Tr. 19, L. 13-15]. Tavitas did not testify what his strategy was in this case not calling these
witnesses and since the State used evidence harpooning in characterizing Harman as an “Outlaw
Biker” throughout this trial, his ¢haracter, temperament and mental stability was important and
t‘f‘?re were no better witnesses tts: friend and family members to present this testimony to the
]w‘y "[CJounsel has a duty to iﬁﬁke reasonable investigations or to make a reasonable decision
th._a't makes particular investigaiﬁbn ﬁnhecessary." Kimmelman v. Morrison, 477 U.S. 365, 106
SCt 2574,2588,91 L.Ed.2d 305'(1986), quoting Strickland.

- C. Battery Charges
Trial couﬁsel failed to filé ‘motion to dismiss or make objection to aggravated battery and

ry charges. These chargeéf}\"ﬁféré not lesser included offenses with instructions to the jury

;éﬁecfing this, so‘ they should not have been allowed to be included at trial violating

iﬁéDbuble Jeopardy Clause of the Fifth Amendment to the United States Constitution. The -
Dauble Jeopardy Clause of the Fifth Amendment to the United States Constitution reads, in part,
"nfor shall any person be subject for the same offence to be twice put in jeopardy of life or limb."

U S. CONST. Amend. V. These twenty words generally mean that a defendant may not receive

fif,‘fv-i‘ipvle punishments for the 'sgg’if?'dffense. North Carolina v. Pearce (1969) 395 U.S. 711, 89 S.
'Ct.2072,23 L. Ed. 2d 656.

.
RS
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The trial court attempted to remedy this error by merging the two lesser-convictions with
the greater attempted murder. The trial court should have vacated these convictions. When the
tﬁél court recognized this doublé jeopardy error and did not properly correct it, Tavitas should
have move to dismiss but did not. During the Post-Conviction evidentiary hearing held on
September 20, 2016, Tavitas’ téStimony proves he knew what double jeopardy is (P.C. Tr. 50, L.
,)21) and still failed to act. e |

| However, even this remedy was not sufficient to eliminate the prejudice Harman suffered
a‘%?trial by having the jury believe he committed three crimes rather than one, when in fact he
Czoiuld not prove he did not corhniif any of them due to ineffective assistance of counsel.

Misspeaking at Motion in limine hearing.

------

Trial Counsel made préjudldal remarks concerning guilt of Harman at the Motion In
L?mlne hearing. Mr. Tavitas sugvge.':st:ed Harman’s guilty by stating Mr. Harman would even
te_:,étify he believes that Miss J ehkihs’, Cathy Jenkins, Jenkins’ third wife, may have actually had
s’&ne part in putting Mr. Harmari up to this crime.” [Tr. 21, L. 9-14] During the Post-Conviction
éi}identiary hearing held September 20, 2016, Tavitas down played his statement in question
stating:

A. Again, if that Wasn’t presented to the jury, it’s up to the jury,
~ not the prosécutor or the judge to determine whether or not the
evidence — that there was evidence beyond a reasonable doubt

against you.
- P.C.Tr.51,L. 15-19

Tavitas tries to avoid the fact that this statement was the beginning of a pattern where
there was no established defense in this case which continued throughout this trial regardless
whether the jury heard this statement or not. During trial it is unclear whether Mr. Tavitas is

trying to present “self—defense"’fl‘of‘f‘“reasonable doubt” (which contradict each other) Harman

i
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mmmrcted this crime. By makmg "'t"he prejudicial statement to the court above, both defenses
Wéfe going to receive unfavorable vrvulings throughout this trial with the judge being privy to such
in&’ormation. The right to a fair trial, guaranteed to state criminal defendants by the Due Process
Clause of the Fourteenth Amendment, imposes on States certain duties consistent with their
sovereign obligation to ensure *“that 'justice shall be done' " in all criminal prosecutions. United
States v. Agurs, 427 U.S. 97, 111, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976) (quoting Berger v.
#iited States, 295 U.S. 78, 88 555, Ct. 629,79 L. Ed. 1314 (1935)).

Mr. Tavitas’s statement 60ncerning motive prior to trial combined with eliciting
té:éﬁtimony from the victim to a 'se‘c:orbld motive [TR. 372, L. 20 — Tr. 385, L. 23] doomed any
defense before this judge and jury rendering this trial constitutionally unfair.

D. Not calling Harman as a witness.

Trial counsel failed to put Harman on the stand to support defense theory of self-defense
i<t rdasonable doubt (which i:og;ffﬁdicted each other); and, it appears he was uncertain trying
to argue between self-defense and reasonable doubt. Without putting Harman on the stand self-
défense could never be proven. Further, Harman had continued to state he was not the person
Who committed this crime, and thérefore self-defense would never be a viable defense. Trial
counsel should have raised a defense of third party motive for this crime. Trial counsel did not

have a strategy or defense that could put the State’s case to a proper adversarial test as required.

o7

ng the Post-Conviction e\‘r“f."é:i"‘.eﬁtjiary hearing held September 20, 2016, Mr. Tavitas, Trial
Cbunsel, when asked: |

Q. Because what defense did you have for my jury trial?

A. I don’t believe — again, I don’t believe that there was an

attempt — I'm sorry, a self-defense. I believe it was more the
insufficiency of the evidence. [P.C. Tr. 34, L. 22 — P.C. Tr.35, 2]

-12-



The trial record reflects that the defense in this case was self-defense/reasonable doubt
{wiich contradict each other) and not simply “insufficiency of the evidence” as Tavitas alleged
during his testimony. During the Post-Conviction evidentiary hearing held September 20, 2016,

Tavitas, when asked, “How can you explain how self-defense and reasonable doubt work

together to prove innocence? [P.C. Tr. 40, L. 4-6] Tavitas answered this question with:

A. Well, I’m not a legal scholar; but, again, as far as reasonable
doubt, it’s the burden of the State to prove its case beyond a
reasonable doubt...[P.C. Tr. 40, L. 11-14]

© Again, with s¢lf-defense, usually with self-defense the
defendant is going to have to testify and put himself there at the
scene. So, I'think that’s how — and its my recollection — the
best of my recollection is that you did not testify in this case.
[P.C. Tr. 40, L.24 -P.C. Tr. 41, L. 4]

Tavitas did not answer the question concerning how these two work together to prove
innocence supporting Harman’s claim Tavitas was ineffective in his defense at trial because he

did not know how there could :\,‘)Véfk together to prove his client’s innocence; because they could

" Tavitas was correct in stéitfﬁéi“‘l ‘m not a legal scholar.”

Further, trial counsel d1d not put on the defense that Harman wanted. Harman wanted to
ﬁz:oceed to trial with the defense he ciid not commit this crime, someone else did, yet this was
rié(\}er fully investigated or puré‘ued at trial. If trial counsel had properly investigated, then a

defense of reasonable doubt or third party motive may have succeeded by establishing someone

etse committed the crime and riot Harman. Evidence of a third party in this case would have

5i#ide sense since an unknown'fﬁal_e;s finger prints and DNA were found at the scene of this
crime. Evidence of a third pany motive would have tended to make it less probable that the

Harman committed the crime. Whether rooted directly in the Due Process Clause of the

Fourteenth Amendment, or in the Compulsory Process or Confrontation Clauses of the Sixth
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Amendment, the Constitution gnarantees criminal defendants "a meaningful opportunity to
present a complete defense" and the right to present relevant evidence in their own defense.
iw ’mes v. South Carolina, 547 U S 319,324,126 S. Ct. 1727 164 L. Ed. 2d 503 (2006)
(quotmg Crane v. Kentucky, 476 U.S. 683, 690, 106 S. Ct. 2142, 90 L. Ed. 2d 636 (1986)).
lE*fldence of potential thlrd-party culpablhty must be admitted when, under the "facts and
cllrcumstances” of the individual case, its exclusion would deprive the defendant of a fair trial.

Chambers v. Mississippi, 410 U.S. 284, 303,93 S. Ct. 1038, 35 L. Ed. 2d 297 (1973).

Eliciting Testimony from Victim.

i * Trial Counsel elicited gre_j;l;dicial testimony from victim concerning motive for the crime,
which was invoked by the trial eo;urt in the testimony below, putting Harman in grave peril
n€%fore the jury rendering deferfsé of self-defense void which was not good strategy for the
defense. During trial on cros's-'exafnination of the victim, J.R. Jenkins, Tavitas had the victim
state Harman’s motive for this crime reflected in the record (TR. 372, L. 20 — Tr. 385, L. 23).

This elicited testimonv'“v’\fa‘s prohibited by motion in limine and trial counsel was
1. ”mfectlve by eliciting it even’ after the judge’s warning it had already provided motive for why
the victim was attacked in front of the jury. This testimony was highly prejudicial placing this
P'c;titioner in grave peril and self-defense was no longer a viable defense with this jury, yet the
judge invoked this prejudicial linie of questioning.

During the Post-Conviction evidentiary hearing held September 20, 2016 there was
cenfusion by the Post-Conviction'J udge why this questioning concerning the insurance policy
Vusnnportant and it wasn’t clearedup (P.C. Tr. 50 -56). The fact is, as stated above, the victim
ac”éénitted since the money would :ge‘to the boys “the mother would have definitely got her fair

share of that money and so would'he.” Tavitas had pointed out that motive when he made the
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v1ct1m state in front of the jury that the boy’s mother and Harman would get a “fair share of that
ﬁbney.” This importanf fact was not clarified during the Post-Conviction evidentiary hearing,
but is prejudicial and ineffective assistance of counsel during trial.

| Trial counsel eliciting the above testimony and continuing to pursue it after the trial
;z;ge’s warning it had already pfovided motive for why the attack happened proves his
;é;résentation fell below an objecﬁvé standard of reasonableness counsel's performance
gi‘éjudiced the defendant such iﬁét’ it rendered the proceeding fundamentally unfair or made the
.re's_ult unreliable by undermining the trial strategy of self-defense in this case. Here, counsel’s

performance was deficient and Harman suffered prejudice from counsel’s deficient performance

giving the jury a reason to belice He committed the crime. Strickland, 466 US at 688.

vy

Not presenting expert witnesses.

Trial counsel failed to Gonsult or present an expert witness(s) for the defense to challenge
tﬁe’ State’s forensic evidence, eiebtronic evidence or voice analysis concerning evidence.
Counsel’s failure to call an expert could not be deemed’strategic because counsel lacked the

é@ucation and experience necessary to make a determination without advice from an expert.

#¥5ely, Hollins, 261 F. 3d 210:217 (CA2 2001); Miller v. Anderson, 255 F. 3d 455 (CA7 2001).

During the Post-Conviction evid’éﬁtiary hearing held September 20, 2016, Tavitas was asked,
‘\7 hat education do you have concerning forensic evidence, electronic evidence or voice
anialysis?” [P.C. Tr. 43, L. 11-12] Tavitas’ answer was, “I don’t have any specific training for
thiat.” [P.C. Tr. 43, L. 22-23] In this case the State presented electronic evidence of a video tape

of a phone playing a voice message, rather than the original phone itself with this recording,

YV ia

i was not the best-evidende. 1‘Fi1rther, this video couldn’t be heard clearly having to be

clatinually played on different devices to attempt clarity. An expert witness would have |

R
N
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challenged this evidence as reliable. In this case the State presented electronic evidence of a
video tape of a phone playing a voice message, rather than the original phone itself, which was

- not the best-evidence. Further, this video was not clear having to be continually played on
different devices to attempt clarity. An expert witness would have challenged this evidence as
reliable.

e The State further did not -tést other evidence that could have established someone else
wis involved in this crime and,;aétlially in the house when it occurred. The State’s DNA Expert
Dawn Powers (Tr. 595-597) testified that hair found on the telephone at the scene of this crime
Was not tested for DNA concerning whose it was. This hair had root material and should have

' been tested. If the State didn’t ‘want it tested, it more likely than not contained exculpatory
é’{ffi'dehce for this Petitioner and _triaj‘;.counsel was ineffective by not having an independent expert
fmthe defense test this hair saﬁplé since Dawn Powers stated further skin cells from the
CEi’dless phone was tested detedfiﬁg an unknown male [Tr. 599-602]. During the Post-Conviction
é;;fzidentiary hearing held Septéi*riﬁer 20, 2016, Tavitas was asked, “What education do you have
concerning DNA analysis, as far as your schooling? [P.C. Tr. 43, L. 11-12] Tavitas’ answer was,
“I'amy not a medical doctor. I have gone to various continuing legal education, various seminars
!e:gardmg DNA. I can’t tell yoi é“}'sféciﬁcally how many I’ve been to or which ones. But, again,
it's just — 'm not a scientist.” [P:€ Tr. 43, L. 13-18]

: Last, Detectives testified "that Jenkins mouthed the word “Red” in the hospital (Tr. 730)
ééﬁcerning who committed this ¢rime, which counsel failed to object to since Detectives were
not experts in reading lips. On page 2 in an Affidavit of Probable Cause dated June 14, 2011
Detective Fulk stated concerning talking with J.R. Jenkins the following:

On June 7, 2014 T&ent to Advocate Christ Hospital in Oak Lawn,
Illinois where J.R. Jenkins was being treated for injuries he had
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suffered in the above incident. He had a tracheotomy tube in his
throat and was unable to speak. I asked him to tell me who hurt
him and he mouthed the words “David Harman.” I asked him if he
had a nickname and he mouthed the word “Red” and “came inside
my house.” ... Medical personnel informed me that Mr. Jenkins
airway was swollen and his brain was swollen. I was also
informed that he had fifteen centimeter slash across his throat.

Trial counsel should have keyed in on the fact J.R. Jenkins’s airway and brain was

swollen consulting with an expert to determine if it was medically possible to first think clearly

eriough to answer and secondlyihtd:hiouth these answers. These are factors that should have been

presented to the jury through expert testimony. Counsel’s failure to call an expert could not be

deemed strategic because counsel lacked the education and experience necessary to make a

determination without advice from an expert. Id. at 217. During the Post-Conviction evidentiary

hearing held September 20, 2016, Tavitas was asked, “Did you consider hiring experts to review

thi-evidence in this case to assist 53&’)}1 in preparing a defense? [P.C. Tr. 44, L. 14-16] The

following occurred at this hearing concerning his answer:

L

B

A. I’'m not sure 'what experts that I would have been able to —

Q. DNA experts; forensic experts, electronic evidence experts,
voice analysis experts. Any of those?

A. I don’trecall specifically. I don’t believe I — we eventually
ever hired any. But, again, if there was a particular reason why — I
know, even though I’m a public defender, I have requested and we
get, on other cases, the authority to hire various investigators, if I
deem that — or I ‘believe that they were going to be helpful to the
case. s

Q. Do you know if you had asked for experts in this case?
A. Idon’t believe I did.

Q. Okay. Did you ever consider consulting on of the experts for
guidance in prepating a defense?

A. T'vebeena’l \X};{gr for over twenty years. I don’t — each lawyer

1
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has their different style, different things that they — you know,
every lawyer is gomg to do things dlfferently So, no, [ didn’t
consider asking a second lawyer to review the case.

Q. All right, I didn’t say lawyer. I said an expert.
A. Idon’t even know what kind of expert you’re referring to

Q. Experts in DNA analysis, forensics, electronics, voice analysis.
Any experts that may help in defense of me as your client?

Again, I'm just I’m trying to recollect the actual evidence. As
far as like voice; analy31s I don’t believe there was — I don’t recall
ever — I don’t — £ dbn’t think there was a DNA analyisis that the
State called to testify. So, again, I’'m not just going to hire a DNA
expert or voice, unless I believe it’s relevant to the defense of the
case.

Q. The State did call one.
[P.C.Tr. 44, L. 17— P.C. Tr]

Tavitas admitted in his testimony he could have obtained funds for experts if he deemed

them necessary

H. Not objecting to vmi _lt{nail recording.

Trial counsel failed to ﬁ:13é'i‘\)[otion to Suppress Voice Mail recording under the Best-
Es}idence rule. In the present case, the State entered a video tape of a State’s witness’s phone
voise message being played on she phone rather than entering the phone itself to be played. The
result was a muffled recording that had to be manipulated by placing it on a laptop in an attempt
for the jury to better hear it. These ‘circumstances make it unfair to admit the duplicate.” The
1acord reflects this video tape bemg ‘played to the jury with trouble hearing it and attempts to
clarify using different devices.” o

‘ The federal best evidence rule, codified and expanded to cover recordings and
photographs in Rules 1001 through 1004, requires only that party seeking to prove contents of

document introduce original document or explain why it cannot be produced. United States v.
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'R_ose (7th Cir. 111 Dec. 20, 1978), 590 F.2d 232, 4 Fed R Evid Serv (CBC) 374, cert. denied,
(U.S: June 11, 1979), 442 US 929, 99 S Ct 2859, 61 L Ed 2d 297. In this case the original
‘éﬁiidence could be obtained and should have if possible, but trial counsel failed to force the State
to.do so.
" During the Post-Conviction Evidentiary hearing held September 20, 2016, Tavitas when
asked why he did not move to suppress this recording stated:

A. It wasn’t in evidence against you. But, again, the witness
testified that he got the message and that he recognized your voice.

Q. Butasa dqf_ense attorney, shouldn’t you have suppressed it,
or motioned to suppress it?

ko)
s

B A. Again, I’m not certain under what grounds I would have
been able to suppress it...”
(P:C. Tr. 58, L. 12-18)

Tavitas during the Post-Conviction hearing testified he did not know what grounds to
move to suppress when the trial record proves this recording first was not the “Best evidence”
b(;ing a recording of another rlggo_r_Qi_ng that could not be heard well by the jury, and secondly, it
clntamed no probative value siﬁééz it doesn’t have a statement Harman committed this crime.
T;ﬁvitas had grounds but due t(')\ hlS i‘_he‘ffectiveness he did not pursue them prejudicing Harman at
tri;al. '

Further, there was testimorny by Henshew that there was two voice messages left on his
phone on the day of this crimef(Trﬁ. 173), yet only one was played for the jury. Defense had the
r.:'_,'éht to have both entered into éﬁdgnce under the “Doctrine of Rule of Completeness.”

N Again, this was anothef éft’éﬁlpt by the State to exclude possible exculpatory evidence for
\

thz defense which trial counsel was ineffective by not investigating this other voice message and

aéinanding it be played under the doctrine of completeness.
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I. Not objecting to leéding questions or hearsay
This claim was initiated by the trial judge himself sua sponte bringing it to trial counsel’s

attention. The Indiana Court of Appeals heard this claim on its merits and it was presented to the

[

SN

I:;:é.iana Supreme Court on Traﬁéfer.
Trial counsel failed to objecf to numerous leading questions and hearsay having to be
c;ntinually addressed by the Judgé. The following references were found by petitioner who is
‘ not an attorney in the trial reco;d reflecting either “leading” or “hearsay” questions (Tr. 83, 84,
85, 86, 87, 143, 144, 146, 157, 158, 234, 236 & 277). It was at this point in the trial the judge
V}'f;arns. there’s been a number of leading questions and some hearsay has come in with “No
S(ig?ﬁe"étions” (Tr. 278, L.11-12). ':‘Tirial counsel admits to wanting to object but simply didn’t
thf;nk the answers would hurt, so he chose not to (Tr. 278-279). Clearly, trial counsel was
.i;f{éfféCtive using this reasoning if the judge felt it necessary to stop and give this warning. This
pattern continued throughout this trial by trial counsel (Tr. 318, 670, 671, 725, 726, 727, 728,
730, 731, 732, 733, 743) On Tr. 731-732, the Judge states there is a “fundamental” hearsay issue
Wﬁj@n Tavitas objected to specziléiﬁ(')n and the Judge points out counsel isn’t objecting to the
statement as a hearsay issue. Thls is fundamental error pointed out to Tavitas before overruling
th’: objection. Tavitas did not attempt to object to hearsay even after the Judge tried to help him
. see it,or he did see it and refused to address it anyway.
During the Post-Conviction evidentiary hearing held September 20, 2016, the Judge was
shocked that the trial judge had pointed out these error sua sponte (P.C. Tr. 61, L. 6-25). The

alisve reference in the trial recérd established that the trial judge did act sua sponte and Tavitas

J.J? K

W

stii%ed the judge was saying avoid 'uéing them and it was strategy (P.C. Tr. 62, L. 7-15).
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The fact that Tavitas blames it on strategy does not eliminate the fact that his
iﬁéffectiveness during trial required the trial judge to repeatedly give warnings admonishing him.
United States v. Agurs, 427 U.S. 97, 111, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976) (quoting
Berger v. United States, 295 US 78, 88, 55 S. Ct. 629, 79 L. Ed. 1314 (1935)). As reflected
Pb!"\/e, Tavitas did on the recofé 1adrr’1it he had admits to wanting to object but simply didn’t think
the answers would hurt, so he chééé not to (Tr. 278-279). Yet, the trial judge thought it was
il%;(mful enough to repeatedly éddress it sua sponte during trial. Here, counsel’s performance

| was deficient and Harman sufféred prejudice from counsel’s deficient performance. Strickland,

466 US at 688.

,_ J. Not objecting to excited utterance.
Ghis - Al

Trial counsel failed to challenge “Excited Utterance” after it was allowed over his
IO . Ui
oﬁfjection for hearsay (Tr. 418, L. 2-15). Evidence Rule 803(3) creates an exception to the
hearsay rule when the statement concern "the declarant's then existing state of mind . . . such as

intent . . . but not including a statement of memory or belief to prove the fact remembered or

believed . . . ." The Advisory Committee Note to Rule 803(3) states that the rule "is essentially a

ialized application of Rule“&()'%\(l)" The Advisory Committee Note to Rule 803(1) explicitly
requires a "substantial contempdréh-eity of event and statement [to negate] the likelihood of
dgiiberate or conscious misrepresehtation." Because of this, we require that statements offered
iinder Rule 803(3) must be "contemporaneous with the . . . event sought to be proven; [therefore]
it must be shown that the declarant had no chance to reflect-- that is, no time to fabricate or
misrepresent his thoughts . . . ." United States v. Jackson, 780 F.2d 1305, 1315 (7th Cir. 1986).

Fadithér, an excitéd utterance mustbe spontaneously given and not be responses to question.
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In the present case, the statement made by Jenkins was not contemporaneous with the
e;%ent sought to be proven and he did have time to reflect in order to either fabricate or
riﬁsrepresent his thoughts cohceming who had beat him up. On Cross-Examination Jenkins
stated during the alleged scuffle, “I was trying to get my bearings, get up or something and I

couldn’t” [Tr. 377, L.12-16]. Jenkins states during direct examination after the alleged scuffle he

i¥/#5 thinking clearly and knew:he'tiad to get out of the house to get help (Tr. 316, L. 2-3), so in

:the time it took him to leave his house making his way four houses down to Jackie’s house after
stopping at a neighbor’s (Tr. 317, L. 1-3), his statement cannot be considered a contemporaneous
‘é‘é’::;i(cited utterance” any longer at this point. Further, Jenkins testified and therefore it was etror
toallow Jackie to testify to what the victim could in person. Trial counsel failed to challenge

this excited utterance during cross-examination (Tr. 432-436) getting to the heart of the

l‘fﬁess of them and wheth'é'%‘ 3’%fikins was coherent and thinking clearly.

During the Post-Convi&i on Evidentiary hearing held September 20, 2016, Mr. Tavitas,
Txal Counsel, when asked if he had visited the scene of this crime stated, “Again, I believe I
éétually drove by the area, and I'fémiliar with that area. But as far as going into the alleged
victims home? No, I did not” [P.C. Tr. 33, L.23 - P.C. Tr. 34, L. 1]. Without visiting the scene

of this crime counsel could not &ffectively determine any timelines and or distances to challenge

i5ictim’s version of this crimé and whether the victim’s statements after the crime occurred

was not an excited utterance madé contemporaneously with the actual crime.

The federal courts have made clear as well that to be admissible as present sense
impression, statement must be made contemporaneously with event prompting statement. Pfeil v.

Rc;gers (7th Cir. Wis. Mar. 8, '1'98.5), 757 F.2d 850, 1 Fed R Serv. 3d (Callaghan) 1219, 17 Fed R
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Pwd Serv. (CBC) 823, cert. dé;‘liéd, (U.S. Apr. 7, 1986), 475 US 1107, 106 S Ct 1513, 89 L Ed
2d 912. This is not the situatioﬁ in this case violating Harman’s right to a fair trial.
K. Not objecting to the hospital note.
Indiana ruled this issue is waived at trial yet, the claim now is ineffective assistance of
counsel when he failed to object to “note” written by J.R. Jenkins in the hospital with the name
“Red” written on'it (Tr. 789-790) as not being the original note as required under Best-Evidence

w1 Trial counsel was made swiré the note offered at trial as evidence was not the original as

required by Evidence Rules.

The federal best evidence rule, codified and expanded to cover recordings and
photographs in Rules 1001 throﬁgh 1004, requires only that party seeking to prove contents of
document introduce original document or explain why it cannot be produced. United States v.
Rose (7th Cir. Ill. Dec. 20, 197_8),-_590 F.2d 232, 4 Fed R Evid SCI:V (CBC) 374, cert. denied,

X ;r.S..'June 11, 1979), 442 US9‘29,99 S Ct 2859, 61 L Ed 2d 297. In this case the original

ex{;idence could be obtained and éhould have if possible, but trial counsel failed to force the State
te-do so.

The trial court made it clear the State should have to produce the original note, yet trial
cégnsel did not object allowing it admitted into evidence and not putting the State’s case to

adversarial testing as required.','j;’Du.r'ing the Post-Conviction evidentiary hearing held September

016, when asked why he falled to object to this note, Tavitas stated:

A. I believe the witness was able to testify that that’s what he
wrote in the hospital. It’s his writing. He recalled doing it. I
don’t remember if it was an original or not, but I do believe that
the witness was able to testify, “Yeah, this is what I wrote in the
hospital.” s

Q. The witness did not testify to that.

T
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BY MR. HARMAN:

Q. Did the witness testify to that under your cross-
i examination?

A. 1 don’t recall.
(P.C.Tr. 68, L. 6-25)

Tavitas’ testimony during Post-Conviction contradicts itself when he first stated the
victim testified, “Yeah, this is what I wrote in the hospital,” and then when asked again stated, “I
don’t recall.” Tavitas could nd;;'ékplain why he did not object to this note being admitted into
éf}é-idence as a copy after the trial judge pointed out it wasn’t the original and the original wasn’t
present but the State could be forced to produce it.

L. Not objecting to juror question.

Trial counsel failed to make objection to jury questions that were prejudicial, some which
were encouraged by the trial judge which the Court of Appeals have stated should not be
permitted. This 'question was irrelevant and prejudicial. Where these two met had nothing to do
\ﬂlthe crimes charged and it ‘gréﬁdiced Harman because its answer portrayed him as someone
who hangs out in bars combined with a question asked concerning what type of motorcycle
Harman owned (Harley Davidson) (Tr. 670-671) it began the State’s “outlaw biker” character of
Harman they wanted the jury. to judge him by. Tavitas was ineffective by not objecting to this
Cﬁiestion, its lack of relevance had a prejudicial effect. All of this is important because later

durmg trial [Tr. 766], the State has Harman’s booking photo on the back of Henshew’s driver’s

Sense photo attemptmg to show the j jury he looks like an outlaw biker which had no relevance
Stier than simply to cause prejudice to the defense. The State claimed this photo was paper

élibped as part of a packet, which there is no proof of this.
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During the Post-Conviction evidentiary hearing held September 20, 2016, Tavitas
admitted he knew to object if a question was improper stating:

A. Tthink it is up to the Judge to decide when a jury specially
writes a question? Whenever there are jury questions, I know
we — usually what will happen is we’ll meet with the
prosecutor and the judge says, this is the question; and if we
have any legal objections to it or reasons that we didn’t want it
answered, then I would state it for the record.

(P.C. Tr. 69, L. 17-25)

Tavitas couldn’t explain why he did not object to this prejudicial question that supported
the State’s evidence harpooning portraying Harman as an “Outlaw Biker.” Here, counsel’s

performance was deficient and Harman suffered prejudice from counsel’s deficient performance

(AN

_ ;]:Aa;wing the jury to hear evidéncé':;éoncerning Harman that had nothing to do with the alleged
ctime and was merely to prejuciivi"ce' 'him with the jury for hié alleged lifestyle as an outlaw biker
\N,;lo rode a Harley and hung out in bars. Strickland, 466 US at 688.

M. Not objecting to prosecutorial misconduct.

“Trial Counsel failed to O'Bject to prosecutorial misconduct. To prevail on an ineffective
g?ésistance of counsel claim because ‘of prosecutorial misconduct, a post-conviction relief
;é;itioner must first establish that prosecutorial misconduct in fact occurred. Pruitt v. State, 903
N’.E.Eﬁ2d 899, 928 ‘(Ind. 2009). When reviewing a properly preserved claim of prosecutorial
iﬁisconduct, it must be determ'ih‘ed 1) whether the prosecutor engaged in misconduct, and if so,
2) whether fhe misconduct, un(iér all of the circumstances, placed the defendant in a position of
grave peril to which he or she would not have been subjected. Baer v. State, 866 N.E.2d 752, 756

piay
{il\:’
%

{ u. 2007). The gravity of peﬁf’ ’fé}m‘easured by the probable persuasive effect of the misconduct
S

on the jury's decision rather than the degree of impropriety of the conduct. Baer, 866 N.E.2d at

7‘57»6. In Hannon v. Cooper, 109°F.3d 330 (7" Cir. 1997) it states, “The due process clause has
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béen interpreted to forbid prosecutors to obtain jury verdicts by means of statements that are
'seriously misleading or that otherwise prevent the jury from deliberating rationally about the
defendant's guilt.

During the State’s case, State’s Prosecutor utilized “evidentiary harpooning” when it did

Ve

a.'r'z-.;?fd'llowing: 1) prosecution asked a witness did Mr. Harman carry a knife which was irrelevant
an@ prejudicial since other witnesses had already stated they did not see Harman with a weapon,
and then asked other impropef;question or made statements concerning facts not in evidence. 2)
The State intentionally entered into evidence State’s Exhibit #2 (BMV Record of Hanshew) to
réﬂect a photo line-up shown to a neighbor to this crime, and the reverse side of this exhibit

contained the “Booking Photo”of this Petitioner. The Post-Conviction Court states, these “were

L

E)poled and admifted to show aIack of defensive wounds on the head area of Mr. Harman”
(Findings of Fact & Conclusioﬁs of Law, p. 18 [App. Vol. 2, 32]).Harman maintains the only
fé%éson to include this “Booking Photo” was to prejudice him with the jury showing him with an
aﬁpearance of a biker. 3) Mr. Tavitas failed to object after the jury had asked where Harman and
Cathy Jenkins met to the State’s inquiry into whether Harman owned a motorcycle and what
b{f&nd it was. This question was'itrelevant and prejudicial. The jury had already inquired as to
@ii"i{éfe'Harrnan and Cathy J enkiﬁé had met which had nothing to do with the crimes charged and
it{‘l'%)rejudiced Harman because it portrayed him as someone who hangs out in bars combined with
a zluestion asked concerning w'h'at‘ type of motorcycle Harman owned (Harley Davidson) (Tr.
670-671) used only to prejudice this jury against Harman as a violent outlaw biker. Ineffective
triél counsel and Court allowed the Prosecutor to make Harman defend against uncharged acts

P I

! possible prior character isstie ‘that did not pertain to the charges in this trial.
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% During the Post-Conviction evidentiary hearing held September 20, 2016, When Tavitas
V\]IE’lS asked why he did not object to the jury question concerning the kind of motorcycle Harman
rode, he testified, “Whether or not you road a bike I don’t think is a big deal” (P.C. Tr. 71, L. 25
;Tr. 72, L. 1). Tavitas proved his ineffectiveness by missing the point again here, as at trial, it
wasn’t that Harman rode a motorcycle (still not relevant), but that he rode a Harley supporting
the State’s evidence harpooning Harman is an “Outlaw Biker.” When Tavitas allowed this

NeISER

irrelevant evidence to be preséntad to the jury, it prejudiced Harman and aided the State’s case.

In Bagnell v. State, 413 N.E. 2d 1072 (Ind. Ct. App. 1980) the Prosecutor tried this same
tﬁgi:k attempting to show the jury Bagnell was associated with “underworld connections.”

Tavitas was ineffective by not objecting to these instances of Prosecutorial misconduct
painting his client as an outlaw biker, who hung out in bars where he met Cathy Jenkins,

poss1b1y carried a knife, and as- ehclted from Lori Jones by the Prosecutor this Petitioner had

'edly told het, “Once a b1ker b1tch always a biker bitch.” Harman was compelled to defend
_ag‘g:ainst an offense for which he was not charged and for which no charge exists, that Qf being an
“g%ﬁtlaw biker.” Just like Bagnell, such circumstances was grossly unfair and a mockery of
j;llstice. This was “evidentiary Ha'rpooning” by the State.

The Indiana courts in determining if evidentiary harpooning has occurred, courts must

ﬁ*fst determine the probative value of the evidence, including the proponent's need for that

éhce. Secon.d‘, courts must determme the likely prejudicial impact of the evidence. In
péfticular, courts will look for fhé 'a‘angers that the jury will substantially overestimate the value
df}%he evidence or that the evidéﬁce will arouse or inflame the passions or sympathies of the jury.
Stone v. State (1989), Ind. App. 536 N.E.2d 534. The federal courts have determined "[A]n

'evidentiary harpoon' is a metaphorical term used to describe an attempt by a government witness
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gé_;;ieli‘berately offer inadmissible testimony for the purpose of prejudicing the defendant." United
States v. Cavely, 318 F.3d 987, 996 n. 2 (10th Cir. 2003); Oldham v. State, 779 N.E.2d 1162

(Iad. Ct. App. 2002).

In the present case much like Oldham’s, the State used evidence of petitioner's alleged

character or character traits that is not admissible to prove that he acted in conformity with that

‘gllqter of an “qutlaw blker”"[he State went further by attempting to put into evidence that

_ th;s Petitioner W;S known to carry 'a knife after testimony had already been admitted he was not
seen with a knife in this case. .This evidence harpooning was fundamental error. A fundamental
é;for that invalidates a criminalv'proceeding is one that undermines our confidence that the
defendant is actually guilty. See United States v. Morgan, 346 U.S. 502, 511, 74 S. Ct. 247,98 L.
Ed 248 (1954). Petitioner maintains that the jury was iﬁﬂuenced by the State’s “evidence

ooning,” and due to ineffe'c;_ti,'\;fé-" assistance of counsel and the Court’s abuse of discretion, the

jdi’y relied upon prejudicial eviﬂéﬁce that should not have been admitted in finding him guilty.

o Petitioner maintains that his jury was influenced by false extraneous prejudicial
iﬁTOrmation provided to his Jury by the State in the form of him being an “Outlaw Biker” which
had nothing to do with the allegations at trial and that his jury found him guilty as a result of this
false extraneous prejudicial ihfé)‘_fmation.

“’* N. Not protecting Haitian from a civil conspiracy.

Counsel was either inefféétive or part of the conspiracy. Harman maintains that a
céhspiracy to deny a fair trial i}s ineffective assistance of counsel if not addressed by counsel.
The Post-Conviction refused to address this issue because a federal right was alleged. Petitioner
maintains that there was a “conspiracy to convict” through the action of the prosecutor’s office,

investigating police officers and several witnesses. Part of this conspiracy to convict included
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portraying him as an “outlaw biker” making him defend against an uncharged crime hindering
lif{ﬁzéi"‘;;defense against the crime he was charged with while this conspiracy further manipulated the
alieged evidence against him.
Under Federal law that does apply to State cases, federal code 42 U.S.C. § 1985 states:
42 .S.C. § 1985. Conspiracy to interfere with civil rights
(1) Preventing officer from performing duties;
(2) Obstructing justice; intimidating party, witness, or juror;

(3) Depriving persons of rights or privileges.

Petitioner alleges that fcwci)\b‘l_r more persons conspired for the purpose of impeding,

H:i‘;n_dering, obstructing, and deféatihg the due course of justice in his State trial and conviction.
Pc;titioner recognizes a conspirég__y under Section 1985(2) is not actionable unless it is motivated
bJ some racial animus or other type of class-based discrimination, Lowe v. Letsinger, 772 F.2d
368, 311 (7th Cir.n 1985), and maintains the State’é classification of him as an “outlaw biker”
m}aets this requirement. During“t.he Post-Conviction evidentiary hearing held September 20,
2i216, when Tavitas was asked /«hy :h‘e did not object to this prosecutorial misconduct, stated, “I
d_t:"}r'l’t believe that actually happened, but I don’t believe there was a conspiracy” (P.C. Tr. 71, L.

1§:12). Tavitas® testimony again proves he was ineffective and unaware of what was actually
Hglppening during trial and he did not properly defend Harman and protect his right to a fair trial.
During the Post-Conviction evidéhtiary hearing held September 20, 2016, Appellate counsel,
Mark Small, when answering a'»-q;uestion concerning evidence harpooning stated:

Q: Did yov’kcthe improper evidence and testimony the State

in_terjected at trial to prejudice this jury against me as a violent

Outlaw biker? <"~

A Well, I"r’é‘fhémber portions of the testimony that the State

elicited, but I don’t recall counsel noting an objection.
(P.C. Tr. 101, L. 1-7)
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While each error of counsel individually may not be sufficient to prove ineffective
representation, an accumulation of such failures may amount to ineffective assistance. The Post-
‘(_}i-z:a_{“:wiction Court failed to address trial counsel’s ineffectiveness due to an accumulation of such
féilures.

Wherefore, Trial counsel must be found ineffective in representing Harman during trial
and sentencing réquiring reversal of his conviction and the granting of a new trial, and for all
other relief deemed just and fair under law.

GROUND THREE: Whether Indiana erred Harman received Ineffective
assistance of appellate counsel in violation of the 5" Amendment, 6™ Amendment and 14™
#tendment to the United States Constitutional, and under Article One of the Indiana
C‘?nstitution, Sections 12 & 13?

Petitioner_ was deprived of effective assistance of Appellate Counsel in violation of the
lf“i:fth, Sixth, and Fourteenth Amendments to the United States Constitution and Article One,
Séctions Twelve and Thirteen Qf the Indiana constitution. The Indiana standard by which claims
of_ ineffective assistance of appellate counsel are reviewed is the same standard applicable to
cl; ms of trial counsel ineffecﬁ’wﬁ ness Wright v. State, 881 N.E.2d 1018, 1022 (Ind. Ct. App.

2(.5_‘0'8); reh'g denied, trans. deﬁi-éid; éieghler v. State, 690 N.E.2d 188, 193-95, reh'g denied, cert.
denied, 525 U.S. 1021, 119 SCtSSO, 142 L. Ed. 2d 457 (1998).
Harman maintains he is':'ér'ltitled to relief because the state appellate court's decision was

contrary to or an unreasonable application of clearly established federal law-here the Sixth

Amendment right of the accused 1o effective counsel as interpreted in Strickland v. Washington,

U.S. 668, 80 L.Ed. 674, 104SC’£ 2054 (1984). On habeas review, a federal court
determines whether the state court's application of the ineffective assistance standard was
utireasonable, not whether defense counsel's performance fell below Strickland v. Washington,

466 U.S. 668, 104 S. Ct. 2052,'80 L. Ed. 2d 674 (1984), standards. See Harrington v. Richter,
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562 U.S. 86, 101, 131 S. Ct. 770, 178 L. Ed. 2d 624 (2011) ("Under AEDPA, though, itis a
niécessary premise that the two questions are different. For purposes of 2254(d)(1), an
unreasonable application of federal law is different from an incorrect application of federal
‘-::‘ff's}&"

A. Ineffective assistance.:.:fi)r inadequately challenging Harman’s sentence.

" The State of Indiana ruled this issue res judicata. The issue is not that raised on direct
'é‘ﬁpeal, but that Appellate counsel failed to properly present the issue of inappropriate sentence
and abuse of discretion of trial/sentencing court to take mitigating circumstances into account
properly and well. Appellate counsel argued through Appellate Rule 7(B) Harman’s sentence

""‘:Zf"l ‘uld have been revised due td “The character of the offender in this case is such that the

séhtence was excessive” (App.'Br.:.P. 21). Appellate counsel merely cites the criminal history
and the basic military service olf Harman without presenting well why these matter and how they
v‘&ére mitigating during sentencing_.' ‘Small further did not bring to the Court’s attention that
dﬁring trial the Prosecutor Massa stated to the J udge concerning a requested jury question, “he

does not really have a criminal hlstory, but he does have DUI’s and things like that,” (Tr. 785)

i ch'would have aided the COurt in addressing the sentencing claims on appeal.

* During the Post-ConVictio'n"evidentiary hearing held September 20, 2016, Appellate
Cé’:)'unsel, Mark anall, when asi{éd why he did not state in his brief “how they were mitigating
ai';ring sentencing,” stated, “I thoﬁght by simply putting in there what the Court had said about
YOur military service record, was an effective way of raising it for the court of appeals” (P.C. Tr.

88, L. 20-23). The Indiana CO:li}'t' of Appeals in its opinion on direct appeals stated:

Harman first contends that the trial court erred by failing to find his
prior military service as a mitigating circumstance. We
acknowledge that the presentence investigation report indicates
that Harman served three years in the United States Marines and
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was honorably discharged, and we recognize that service to our
country is a commendable act. However, military service is not
necessarily a mitigating circumstance, see Forgey v. State, 886
N.E.2d 16, 23-24 (Ind. Ct. App. 2008) (finding trial court was
within its discretion in rejecting defendant's military record as a
mitigating factor), and Harman fails to explain why it should be
considered so in this case. (Emphasis Added) Harman v. State, 4
N.E.3d 209 (Ind. Ct. App. 2014).

“  The Court pointed out Small’s ineffectiveness by not explaining why this should be
considered in this case, unlike Small’s testimony during Post-Conviction Relief, “I thought by
sithply putting in there what the Court had said about your military service record, was an
effective way of raiSing it for the court of appeals” (P.C. Tr. 88, L. 20-23). Small was ineffective
on appeal.

| Further, Small alleges abbise of discretion by the sentencing judge, but then never explain
m detail why or how the judge;ﬁbuééd his discretion other than it appeared to disregard Harman’s
minimal criminal history, military history and the support his family and friends expressed (App.
Br: P. 22). The Court of Appealé again stated as follows:
Accordingly, the triél court did not abuse its discretion by not
finding Harman's military service to be a mitigating circumstance.
See Forgey, 886 N.E.2d at 23-24; see also Pennington v. State, 821
N.E.2d 899, 905 (Ind. Ct. App. 2005) (finding no abuse of
discretion whete'the defendant failed to show that proposed
mitigating factor of military service was significant and clearly
supported in the record); Garrison v. State, 575 N.E.2d 700, 704
(Ind. Ct. App. 1991) (determining that the trial court appropriately
exercised its discretion when refusing to consider the defendant's
honorable discharge from the military as a mitigating
o circumstance), trans. denied. (Emphasis Added) Harman v. State,

4 N.E.3d 209 (Ind. Ct. App. 2014).
Again, the Court pointed out Small did not properly present this issue and if appellate

counsel had properly presenteg‘{ﬁgﬁnan’s sentencing issue the Indiana Court of Appeals may

*zwe revised his sentence, and ’fﬁié%ourt should Order at this time Harman’s appellate counsel
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PEAT A
[RCA

was ineffective and he be allowed to properly present his mitigating factors during a re-
sentencing.
B. Not arguing trial counsel was ineffective.

Harman did not raise this as a claim and does not know where the Respondent’s
counsel found it in the record to argue against it at this time?

C. State court concluded:appellate counsel not ineffective for the same reasons trial
counsel was not ineffective.

Harman was denied du¢’ ;ﬁocess by the Indiana Court of Appeals for not reviewing his
Cf;iims because it didn’t find trial counsel ineffective.
Appellate counsel failed to raise Harman was placed in grave peril by trial counsel
eliciting prejudicial testimony frgm victim concerning motive for the crime rendering self-

defense void before the jury. This issue is significant and obvious from the face of the record

1( it is clearly stronger than tiié‘@*:aised issues.
Trial Counsel elicited prejudicial testimony from victim concerning motive for the crime
piitting Harman in grave peril before the jury rendering defense of self-defense void which was
' not good strategy for the defense. During trial on cross-examination of the victim, J.R. Jenkins,
trial counsel elicited prejudicial tesﬁmony concerning motive for this crime (TR. 372, L. 20 -
Tr. 385, L. 23)(full quote aqué_'under ineffective assistance of trial counsel claim).

' This elicited testimonyv‘:iﬁ;i"éi ;}Srohibited by motion in limine and trial counsel was
ineffective by eliciting it even after the judge’s warning it had already provided motive for why
t}“f: victim was attacked in front of the jury. This testimony was highly prejudicial placing this
Petitioner in grave peril and self-defense was no longer a viable defense with this jury.

Trial counsel eliciting the above testimony and continuing to pursue it after the trial

JU{dge’s warning it had alreadyvf'p‘"‘rdvided motive for why the attack happened is significant and

e
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obvious from the face of the rcgopd-- and it is clearly stronger than the raised issues proving
ﬁp;{?ellate counsel’s representati'on fell below an objective standard of reasonableness by failing
to raise this on direct appeal.

During the Post-Conviction evidentiary hearing held September 20, 2016, when Small
was questioned concerning not raising this issue even though clear and significant on the face of
the record, he stated, “What you’re describing would be an aspect of ineffective assistance of

counsel. And if I were to raise that in the direct appeal brief, in all likelihood we wouldn’t be

}I“e today for the post conviction relief hearing” (P.C. Tr. 90 L. 7-12). So, Small in essence
admitted he could have raised this issue under fundamental error “and if I were to raise that in
the direct appeal brief, in all likelihood we wouldn’t be here today for the post conviction relief
hearing” (P.C. Tr. 90 L. 7-12). Small’s testimony proves this claim for Harman’s ineffective
assistance of appellate counsel claim since Harman would have rather had this issue resolved
pr'iqr to Post-Conviction Relief 'Eszé\'/'ing time and money for himself and the State.

: Appellate counsel faile"(?iﬂ'to’raise two vital Best-Evidence Rule violations under abuse of
df’écretion by trial court.

| The first concerned a “note” written by J.R. Jenkins in the hospital with the name “Red”
written on it (Tr. 789-790) as not being the original note as required under Best-Evidence rule.
The trial record makes clear the note offered at trial as evidence was not the original as required
bIndiana Evidence Rules. The *r*al court made it clear the State should have to produce the
é)fi;inal note, yet allowing it ad:rnitfed into evidence.

‘ The second piece of evidénce admitted improperly was a video violating Indiana

Evidence Rules. In the present case, the State entered a video tape of a State’s witness’s phone

voice message being played on the phone rather than entering the phone itself to be played. The




result was a muffled recording thaf had to be manipulated by placing it on a laptop in an attempt
for the jury to better hear it. These “circumstances make it unfair to admit the duplicate.” The
*crord reflects this video tape bei;lé played to the jury is quoted above in full under ineffective
aseistance of trial counsel. -

The message in these reeording when played states nothing in it that the Petitioner
committed any crime. There is. only someone saying that someone or something is dead on the
front lawn. Since the alleged victim in this case is not dead, it leaves only speculation as to what
thns recording was referring to'.-'f'NQ specific conclusion can be made without speculation or
?é?ﬁrﬂption. Therefore, there 1s no probative value to this voice mail recording that was highly
prejudicial and it should have been suppressed prior to trial. During the Post-Conviction
e_yidentiary hearing held September 20, 2016, when Small was questioned concerning not raising
this issue even though clear and significant on the face of the record, he stated, There was no
o‘f)jection to it, and so I don’t havé a basis on the record to argue it, for the most part” (P.C. Tr.
9‘ L. 5-7). Small here admits he actually did have a basis, “for the most part” under
ﬁmdamental error Wthh he seemed reluctant to use on direct appeal.

fr Appellate counsel failed to raise prejudicial leading questions and hearsay allowed by
frial counsel after numerous warnings by trial court sua sponte. The following references were
found by petitioner who is not an attorney in the trial record reflecting either “leading” or
“Iéﬁearsay” questions (Tr. 83, 84, ‘85', 86, 87, 143, 144, 146, 157, 158, 234, 236 & 277). It was at

this point in the trial the judge'Warns there’s been a number of leading questions and some

ﬂ&rsay has come in with “No Objections” (Tr. 278, L.11-12). Trial counsel admits to wanting
to !"o'bject but simply didn’t think the answers would hurt, so he chose not to (Tr. 278-279).

é‘iearly, if the judge felt it necessary to stop and give this warning fundamental error was

iy
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committed. This pattern continued throughout this trial by trial counsel (Tr. 318, 670, 671, 725,
726,727,728, 730,731, 732, 733, 743). Appellate counsel, Mark Small, had these references in

the trial record and failed to raise them under fundamental error. During the Post-Conviction

evidentiary hearing held September 20, 2016, when Small was questioned concerning not raising
this issue even though clear and significant on the face of the record denying due process, he
stated:

They could, but I didn’t view that as being — again, as my
recollection of the record, as being a strong basis for an argument.
Because raising it-as fundamental error in direct appeal, also opens
it to being claimed as res judicata in post conviction.

(P.C.Tr. 97, L. 9-14

- Petitioner does state thi's'"ri'ses to the level of fundamental error the trial court committed,
Srhall failed to address, and it must be corrected. Small continues to rely upon waiting to raise a
p_éjssible fundamental error claim under ineffective assistance of counsel even when fundamental
error is clear and significant on the face of the record denying due process. This is fundamental
error that was never corrected __ahd must be corrected at this time. The Petitioner’s right to due
pfgcess has been denied and miist be corrected by reversal of his conviction since his jury was
misled by the State being allov’&ééi to consistently use leading questions and hearsay throughout
th‘s trial, thus rendering his trial unfair and unconstitutional.

Appellate counsel failed to raise allowing “Excited Utterance” testimony over objection

-~ as hearsay by trial counsel. During the Post-Conviction evidentiary hearing held September 20,

2016, when Small was questioﬁed concerning not raising this issue even though clear and

8%,

¢nificant on the face of the réE'Ao"rd‘,"he stated:

If there was no objection, and I don’t recall that there was, then,
no. I'keep —I’m not trying to go to a default, but if counsel didn’t
raise an objection, then I would not raise it on appeal, except in
very rare circumstance.
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P.C.Tr. 98, I 1823

In the present case, trial counsel did object to hearsay. The statement made by Jenkins
was not contemporaneous with the event sought to be proven and he did have time to reflect in
order to either fabricate or misrepresent his thoughts concerning who had beat him up. On Cross-
Ié;'emination Jenkins stated durrng the alleged scuffle, “I was trying to get my bearings, get up or
se}'rnething and I couldn’t” [Tr.. 37_7, L.12-16]. Jenkins states during direct examination after the
aileged scuffle he was thinking elearly and knew he had to get out of the house to get help (Tr.'
316, L. 2-3), so in the time it took him to leave his house making his way four houses down to
Jackie’s house after stopping at a neighbor’s (Tr. 317, L. 1-3), his statement cannot be
eerrsidered a contemporaneous f‘exeited utterance” any longer at this point. Further, Jenkins
teétlﬁed and therefore it was err{o_r" to allow Jackie to testify to what the victim could in person.
Trial counsel failed to challenge this excited utterance during cross-examination (Tr. 432-436)
ggtting to the heart of the time’lirre'ss' of them and whether Jenkins was coherent and thinking
cléarly. Small failed to raise this issue on direct appeal even though there was an objection by
counsel.

Appellate counsel failed io"raise lesser charged offenses Count II, Class B felony
;ggravated battery; and Count III; Class C felony battery should have been dismissed prior to
tr;al These charges were not presented as lesser included offenses with instructions to the jury
rerlecting this, so they should net have been allowed to be included at trial violating the Double
Jeopardy Clause of the Fifth Arnendment to the United States Constitution. This Petitioner in the
present case cannot be convicted of all three charges of attempted murder, aggravated battery

a7 -battery when the three offensés are based upon the same conduct.
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The trial court attempted to remedy this error by merging the two lesser-convictions with
the greater attempted murder. ﬁuring the Post-Conviction evidentiary hearing held September
20, 2016, when Small was questioned concerning not raising this issue even though clear and
significant on the face of the record, he stated: “I believe that the Court, by addressing the double
jefopardy issue, as having been éddfessed by merging those issue, addressed those issue” (P.C. .
ir 100, L. 17-20). Appellate ﬂéd?ifﬁsel was ineffective by not raising on direct appeal the trial
ccurt should have vacated thesé convictions. However, even this remedy was not sufficient to
éizi}ninate the prejudice Harman ‘suffered at trial by having the jury believe he committed three
crimes rather than one. Appellate counsel was ineffective by not raising this issue on direct
appeal.

B Appellate counsel failed to'raise Prosecutorial misconduct using evidence harpooning
L"Z"&n ‘State’s Prosecutor did t}.xié‘j‘follbwing: 1) prosecution asked witness did Mr. Harman carry a
k_i:‘iife when this was irrelevant and asked other improper question or made statements concerning
f;@lé’ts not in evidence. 2) The Srtate intentionally entered into evidence State’s Exhibit #2 (BMV
Rééord of Hanshew) to reflect a photo line-up shown to a neighbor to this crime, and the reverse
side of this exhibit contained the “Booking Photo” of this Petitioner. The only reason to include

t};\_;i:s “Booking Photo” was to préjudice the Petitioner with the jury. 3) Mr. Tavitas failed to

6’-§§j’e-.c‘.t2after the jury had asked 'Whéfe Harman and Cathy Jenkins met to the State’s inquiry into
v?;ifxether Harman owned a motoréycle and what brand it was. This question was irrelevant and
p;i;:judicial. The jury had alreaay inquired as to where Harman and Cathy Jenkins had met which
had nothing to do with the crimes charged and it prejudiced Harman because it portrayed him as
someone who hangs out in bars combined with a question asked concerning what type of

migtorcycle Harman owned (Harle‘y Davidson) (Tr. 670-671) used only to prejudice this jury



against Harman as a violent outlaw biker. The Trial counsel and Court allowed the Prosecutor to
make Harman defend against uncharged acts and possible prior character issue that did not
pértain to the charges in this trial.

During the Post-Conviction evidentiary hearing held September 20, 2016, when Small
was questioned concerning if he knew what evidence harpooning is, he stated, “Generally, yes”
(P.C. Tr. 100, L. 25). When further questioned concernihg evidence harpooning Small stated as
fiitows:

Q. Did you see the improper evidence and testimony the State
interjected at trial to prejudice this jury against me as a violent
Outlaw biker?

A. Well, 1 rernember portions of the testimony that the State
elicited, but I don’t recall counsel noting an objection.

(P.C. Tr. 101, L. 1-7)

Again, Small testified that he remembered the State eliciting testimony that was

: fu&icial and because no objéctibn was made by trial counsel, he did not raise it under
fﬁhdamental error denying due process and a fair trial.

.A Appellate counsel was ineffective by not raising these instances of Prosecutorial
misconduct rising to fundamental error painting Petitioner as an outlaw biker, who hung out in
bars where he met Cathy Jenkins, possibly carried a knife, and as elicited from Lori Jones by the

Prosecutor this Petitioner had éllégﬁedly told her, “Once a biker bitch, always a biker bitch.”

‘man was compelled to deféid against an offense for which he was not charged and for which
no charge exists, that of being an outlaw biker. Just like Bagnell, such circumstances was
gr‘ossly unfair and a mockery of justice. This was “evidentiary harpooning” by the State.

During the Motion In Limine hearing denying the victim’s criminal history the judge

stated, “The Court has an obligation to make sure that the jury hears relevant evidence and that it




does not get confused or sidetracked on collateral matters or minutia that have no béaring on the

case.” (Tr. 26) The court failed here.

In the present case, the Staté used evidence of petitioner's character or character trait that
i‘s\‘not admissible to prove that he acted in conformity with that character of an “outlaw biker.”
Tne State went further by attempting to put into evidence that this Petitioner was known to carry
a knife after testimony had already been admitted he was not seen with a knife in this case. This
evidence harpooning was ﬁndaﬁental error.

- Wherefore, appellate céﬁlﬁxsé] must be found ineffective in representing Harman during

direct appeal, and for all other 1"é1‘ief deemed just and fair under law.

CONCLUSION

The petition for a writ of certiorari should be granted.

Executed on: ‘422254 03,2020 Resylly submitted,

David Jarméan
PetitiOner / pro se
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