Case: 19-30651 Document;: 00515368405 Page: 1 Date Filed: 04/01/2020

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United States Court of Appeals
Fifth Circuit

No. 19-30651 FILED
Summary Calendar April 1, 2020
‘ . Lyle W. Cayce
UNITED STATES OF AMERICA, Clerk
Plaintiff-Appellee

V.

PATRICK D. LOMAS,

Defendant-Appellant

Appeals from the United States District Court
for the Middle District of Louisiana
USDC No. 3:97-CR-42-1

Before HIGGINBOTHAM, SOUTHWICK, and WILLETT, Circuit Judges.
PER CURIAM:*

Patrick D. Lomas, federal prisoher # 09630-097, has filed a motion for
leave to proceed in forma pauperis (IFP) on appeal from the district court’s
denial of his motion for a sentence reduction under Section 404 of the First
Step Act of 2018 (Fifst Step Act). The district court denied Lomas’s IFP motion
 and certified that the appeal had not been taken in good faith. By moving for

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not

be published and is not precedent except under the limited circumstances set forth in 5TH
CIR. R. 47.5.4.
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IFP status, Lomas is challenging the district court’s certification. See Baugh
v. Taylor, 117 F.3d 197, 202 (5th Cir. 1997). |

Lomas contends that the district court abused its discretion when it
arbitrarily denied his motion for a sentence reduction under the First Step Act.
He argues that because he was eligible for a sentence reduction, the First Step
Act mandated that he be resentenced under the penalty provisions in 21 U.S.C.
§ 841(b)(1)(C). Lomas also argués that the district court placed significant
emphasis on his non-extraordinary prison disciplinary record while failing to
consider his extraordinary rehabilitative efforts and that it erroneously
reviewed his motion under the standard set forth in 18 U.S.C. § 3582(c)(1)(B).

The district court correctly recognized that Lomas was eligible for a
sentence reduction under the First Step Act. See United States v. Jackson; 945
F.3d 315, 320-21 (5th Cir.-2019), petition for cert. filed (U.S. Mar. 16, 2020)
(No. 19-8036). Nevertheless, although Lomas was eligible for a sentence
reduction, the district court was under no obligation to grant him one. See id.
at 319, 321. The record reflects that the district court gave due consideration
to Lomas’s motion and properly exercised its discretion to deny it. The district
court considered that, as to his conviction for distribution of cocaine base,
Lomas was subject to a new statutory range of zero to 30 years of imprisonment
and a guidelines range of 210 to 262 months of imprisonment. The district
court also considered Lomas’s positive and negative post-sentencing conduct,
as well as the facts underlying his offense of conviction. Lomas has not shown
that the district court based its decision on an error of law or a clearly
erroneous assessment of the evidence. See id. at 321-22 & n. 7; United States
v. Hegwood, 934 F.3d 414, 418 (bth Cir.), cert. denied, 140 S. Ct. 285 (2019);
United States v. Henderson, 636 F.3d 713, 717 (5th Cir. 2011).
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Lomas has failed to show that this appéal involves legal points arguable
on their merits. See Howard v. King, 707 F.2d 215, 220 (5th Cir. 1983).
Accordingly, Lomas’s IFP motion is DENIED, and his appeal is DISMISSED
as frivolous. See Baugh, 117 F.3d at 202 & n.24; 5TH CIR. R. 42.2.
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UNITED STATES DISTRICT COURT

for the
Middle District of  Louisiana
United States of America
V. )
) CaseNo: 97-42-JWD-RLB-1
Patrick D. Lomas ) :
) USMNo: 09630-097
Date of Original Judgment: 03/06/1998 )
Date of Previous Amended Judgment: N/A ) Joseph K. Scott
(Use Date of Last Amended Judgment if Any) Defendant’s Attorney

ORDER REGARDING MOTION FOR SENTENCE REDUCTION PURSUANT TO
SECTION 404 OF THE FIRST STEP ACT OF 2018

Upon motion of the defendant under Section 404 of the First Step Act of 2018, for a reduction in the term of ‘

imprisonment and/or supervised release and having considered such motion and the sentencing factors set forth in 18
U.S.C. § 3553(a), to the extent that they are applicable,

IT IS ORDERED that the motion is:

X DENIED. [J GRANTED and the defendant’s previously imposed sentence of imprisonment (as reflected in

the last judgment issued) of is reduced to

IT IS FURTHER ORDERED that the defendant’s previously imposed term of supervised release (as reflected in the last
Judgment issued) of is reduced to

Except as otherwise provided, all provisions of the judgment dated 03/06/1998 shall remain in effect.
IT IS SO ORDERED.
Order Date: 8/1/2019 /<l /\

Uldge s signature

Effective Date: John W. deGravelles, U.S. District Judge
(if different from order date) Printed name and title
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