
w
n -Klo,

_________________ TM THE._______________________

BU£.RtJ^_£_C0U^j_6fJm_UUXX£D_SXBjJi.l

^BJE-££S)JS>BD££R^>R.LQMUODXM . - PETLTXQ NjF.R

_ .ys.r.

D£yj:.D_£HXiviMn-DI.^E.CXO_g^_______

BKlZCttm Qe.yftKTKtE.UT a? CORK. p_i. -T^OHDfcMTCs^,_a.u

flPPEMPIX

/
I



“V ,4. *
a,

APPENDIX fl

i



r r

AFFIDAVIT OF VERIFICATION

STATE OF ARIZONA )
) ss.

COUNTY OF Maricopa ) '

PETER S. BALKAN, being first duly sworn upon his oath,

deposes and says:

That he was the trial attorney for the Defendant RANDY 

JEROME HARRIS, in the trial in CR-144541A, in Maricopa County 

Superior Court on a charge of Murder in the First Degree.

1.

2. That the Court was notified by him, following the

exercise of pre-emptory jury strikes and the impaneling of the

trial jury, that affiant did desire to object to the racial

composition of the jury and the misconduct of the prosecution in

using their pre-emptory strikes to exclude black jurors.

That affiant's notification to the Court was made at the3.

first opportunity the said affiant could observe the actual jury 

panel and determine, from said observation, that the jury
vcontained no black jurors.

That by the process of elimination, in that affiant did4.

not strike any black, prospective jurors, it was determined that

the State has so eliminated two black prospective jurors through

the use of its pre-emptory challenges.

That affiant was advised, by the court, that he would be5.

allowed to make his record in chambers at a later time, prior to

opening arguments and before the calling of witnesses.

1
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6 . That affiant did make such a record; that John

Birkemeier, Deputy Maricopa Attorney did admit that he had 

eliminated the subject black jurors by use of his pre-emptory

juror strikes.

That affiant, at that time, had no legal authority for.7.

the proposition that such use of pre-emptory strikes was

improper; that the objection and Motion of Mistrial was denied.

That following the above hearing, the actual jury8 .

portion of the trial begun.

That to the best of affiant's memory, his objection to9.

the racial composition of the jury panel was made immediately

upon his ability to observe the selected panel in the jury box,.

following the announcement of those jurors selected for the

trial.

That no other legal proceedings, before the jury, 

occurred prior to the formal, on record proceedings, concerning 

the racial composition of the jury.

10 .

That "cure" of any defect in racial composition of the11.

jury was not discussed, advanced, or considered by any party

at that time, for any legal authoritybecause of the lack,

proscribing the subject conduct or suggesting appropriate

remedies.

p4ter S. Balkan
Affiant
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SUBSCRIBED AND SWORN, to before me, the
i

. .iundersigned Notary Public, this day of

>A \
j

Notary/Public ;
OFFICIAL S£AL 

iUUA DEVLIN
pi Notsrv Public - Arizona 

VU&jW ' '■•nclpal Ottices m
Maricopa County „ 

My Commission Expires ^

My Commission Expires: 

(JULYl\aff-pb) <
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

t

i: THE STATE OF ARIZONA, )ls )\ Plaintiff, );
)1-
)VS . No. CR 144541
)1

RANDY JEROME HARRIS,I )
)

Defendant. ) s 2 % m «^ £
& ^ % 

Wi^ 1 it!
Cl otnz to ra50s

Phoenix, Arizona 
July 26, 1991

?L
j:

1.1 BEFORE: HONORABLE DAVID R. COLE, Judge
i;
I
i
f
:■ EVIDENTIARY HEARING ON

6
Si

MOTION FOR POST-CONVICTION RELIEF

i

* REPORTER'S TRANSCRIPT OF PROCEEDINGS!

I
|

Reported by: Barbara L. Jackson
ijI COPY

■
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SUPERIOR COURT. MARTCOPA COUNTY
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6 It might have been just a touch lower,1 A.

perhaps 75 to 80 percent.2
I
I In 1985, did you have occasion to represent3 Q.Ii* Randy Harris?4
*I

I did.15 A.
'I 6 And were you his attorney in a jury trialQ.

il that took place before Judge D'Angelo?7I1
8 A. I was.

I
9 At some point in time during those trialQ.

proceedings, did you make a motion for a mistrial based10
U
■i upon the fact that two black prospective jurors did not11
l1
I end up on the jury that heard the evidence at his trial?12

I did.13 A.

i 14 Q. Do you recall when you first made that
j

motion?15
■I 16 A. I recall not only, when I made the motion1

for the record but I recall discussing the matter with17i? 7tL Judge D'Angelo, and certainly in the presence of Mr.18if
if Birkemeier, on the previous day.19

20 Mr. Balkan, the record reflects that theQ.

i jury was empaneled on the afternoon of November 5,21 1985,
s and that the Court swore them, excused them for the day,22I
I

and then took a recess until the following day.23 On thei
&3 morning of November 6, 1985, the record reflects you 

then making your motion for a mistrial, candidly

24if

254s
i

SUPERIOR COURT. MARICOPA COUNTY
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