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IM THE SUPREME COURT OF THE UMITED STATES

GARVESTER BRACKEN
Petitioner,

CASE NMO.

STATE OF MISSOURI - .
MISSOURI DEPARTMENT OF CORRECTIONS

APPENDIX

oMl PETITION>FOR WRIT OF HABEAS CORPUS TO THE
SUPREME COURT OF THE UWITED STATES

GARVESTER BRACKEN
MISSOURI EASTERN CORRECTIONAL CEMTER
18701 OLD HIGHWAY 66
PACIFIC MISSOURI 63069
(636) 257-3322



Supi“eme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

January 21, 2020 (202) 479-3011

Mr. Garvester Bracken

Prisoner 1D #1200097

Missouri Eastern Correctional Center
18701 Old Highway 66

Pacific, MO 63069

Re: In Re Garvester Bracken
No. 18-9107

Dear Mr. Bracken:
‘The Court today entered the following Qrdér in the above-entitled case:

The motion of pétitioné_r for reconsideration of order denying leave to
proceed in forma pauperis is denied. : ‘

Sincerely,

Scott S. Harris, Clerk
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TRIAL
The trial began February 28, 2011, before
the Honorable Bryan L. Hettenbach, judge of Division
No. 11 of the Circuit Court of St. Louis City, State
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‘ an_Mis.souLl,,an.d_.LiULy_a_nd one alternate juror.

- Ms. Rachél.'Schwar'zl'ose.appe'ar_e,d for the

State.
The defendant did not appear in person.
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' class rﬂawl posfaﬂe perald to fhe fo]lowmg

STATE OF MISSOURI, y
)
Appellee-Respondent, ) Cause No. 0822-CR06710-01
)
vs. )
‘ _ ) Division No. 5
GARVESTER BRACKEN, ) |
| )
Appellant. )
'ENTRY.OF APPEARANCE

N Scott Rosenblum of the law firm Roqenblum Schwartz, Rogers & Glass P.C: entem ‘her

appearance as retained counsel on behalf of Appellant Garvester Bracken.

Respectfully Submitted,

N. Scott Rosenblum
120 South Central Ave., Ste. 130
Clayton, MO 63105

- Telephone: (314) 862- 4332
Attorney for Appellant

- Certxfcate of Service

I her: eby certify that on.J anuary ZOl 0, a copy of the lorecomg document was sent by fust- ,:

St. Louis C:ty Cncmt\ Attomey S Ofﬁce of the Attomey Gene1 al
Carnahan Courth ouse Room 401 " Supreme C Court Building -
1114 Markef Street S 207 West High Street '

St Louis MO63101 ~ Jefferson City, MO
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Report: CZR0026

22ND JUDICIAL CIRCUIT
CITY OF.ST. LCUIS
CIRCUIT COURT DOCKET SHEET

Date: 28-Jul-2010
Time: 12:33:27PM
Page: 1

CRO6710:01

Case Type:

Status:

Disposition:
CNE:

Arresting Agé’ncy:

CC Felony Case Filing Date:

Judgment CVC $68 - Other
Disposition Date:

Not on File

‘MOSPD0004

18-Nov-2008

Judge
Defendant. -

Attorney for D‘efehdant

7

STEVEN RUSSELL OHMER (28239)
 GARVESTER BRACKEN {BRAG*1063).
. N SCOTT ROSENBLUM(33390)
"+ RACHEL D SCHWARZLOSE (57269) =

Release/Status jRe.ason

Change Date

Assistant Circuit Attorney
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I certify that the above is a true copy ="above cause, as it appears on record in
my office. '

L. .~ 217.305,559.115 and Chapter 358

OSCA (10-06) CR180 (SEJD3)
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SENTENCING PROCEEDINGS
THURSDAY, [UNE 16, 2011
THE DEFENDANT: Your Horior, I'd like to
shisct to these proceedings: . N
" 849
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' THE COURT: You'd like what?
THE DEFENDANT: To object to these

'

proceedings.
THE COURT: All right.
THE DEFENDANT: On constitutionality
grounds ofydue'proce'ss.. . o
THE COURT: Allright.
THE DEFENDANT: That's all:
THE COURT: | understand.
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THE COURT: Al fight.” Mr. Bracken, is
there anything you want to say before the Court
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pronounces sentence or judgment, sir? _
THE DEFENDANT: Sure. Okay. Again, your

‘Honot, on the grounds of violation of dué process,

-—
v

- the attorneys are not my _at'tomé'ys; | think they

should have told you, this Court, The prosecutor.
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So the first trial itself, I did not have 16

any benefit of counsel. This trial here{ had 17
without benefit of counsel again. These two 18
gentiemen here -~ | have the court order, ali the 19
documents that you need, if you want to do an - 20
evidentiary hearing on these matters ~— were not 21
supposed to do this case. Again, this proceeding V 22
here was supposed to have been done by Mr. Scott 23

Rosenblum and it was a court order directed by judge 24
' 25

Ohmer.
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THE COURT: | n.eed to ask you how well you
believe —- I need to ask you officially on the
record how well you believe your lawyers in this
trial have represented you.
THE DEFENDANT: They weren't my attorneys,

your Honor. That's all [ can say.

" 863

was never even booked on the charges that was in
these proceedmgs fet alone on the last three
proceedlngs There was other proceedings besnde
this. There was also an ex parte order that was
done. That's where 1 got arrested at the first time
inside the courtroom.. )
THE COURT: So i've got your charges read
~‘to you or not read to you. ’
THE DEFENDANT._.
charges or these cases,
THE COURT:
THE DEFENDANT: Ex parte order. .
) THE COURT: s there anythmg else’ that you
needed to.meet with-your lawyers about or have t«me
‘to discuss with them that you dxdnt have time to

do?

| never knew about these

lve got ex parte order.

. THE DEFENDANT: Again. your Hénor, you keep.
saymg they were my attorneys They were never '
retamed by me. That s the problem .

" THE COURT:" -When you dxd rheet with them,
and l know that you did ~-

THE DEFENDANT Sure. They came to do

that. .
THE COURT:

of vour auestions?

-- did your lavvyers answer.all

10
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THE u.OURT Dld your .awyers do wHat you

asked them to do? ‘
. _THE DEFENDANT: Again, your Honor, they
weren't my attorneys. Butno, they did not do

everything they were asked to do. There was fo

depositions taken or anything. in either

“procéeding.

THE COURT Other than deposmons is.
there anything you.wanted them ~- is there any_thmg Y

“you wanted them to do that they didn't do?

THE DEFENDANT: They didn't take
depositions of all the available witnesses within
the state of Missouri.

THE COURT: Anything else?

THE DEFENDANT: Under Article |, Sectlon

866



3 of the Missouri State Constitution. They
in't do that. 1 never was -read any of the —- let
> see. That was -- the first -— { never even knew

1at the charges were, period. Never knew it.

proceedings?

THE COURT: Yes, sir.

THE DEFENDANT: No. I'm getting bits and
pieces, likeI'm getting here with you today.

e ORI

Other thanwhat you've told me

:[:HE DEFENDANT: Never knew
e police report. Never seen it. Now you talking
sout two different sets of attorneys. | never seen
jem at both setting. That's the big problern This
'nformatlon was given to these two attorneys because
1ey was supposed to be’ actually co—chairing with
4r. Scott Rosenblum. Agam this was a court order
hat I'm not going to violate it because it's
llegal to.do that. Jﬁdge Ohmer signed the order
iimself. She was there. '
THE COURT She being the prosecutor”
THE DEFENDANT' | believe her name is
schwarziose. She was there. There's a lot of
things going on besides that. V.An.d it's-getting

wider and wider. There's-an e_le'phant in the room

here, your Honor:

THE COURT: ‘When youbdid meet with these
gentlemen, did they fully-explain your rights to
you? '
THE DEFENDANT: As far as the trial
' © 867

began. Ms. Schwarziose even asked my former wife if

you —- your Honor, | believe you need to talk to my

wife and let her teff you who was all invalved with

what she was doing. Again, | wasn't here. ltwas

even proved. And there was major problems inéide of

the jury pool in the first proceeding. '
The attorney in the first one, again same

thing. as this one, was not ratained hy me and was ’

not my attorney. ‘Judge Moriarty. herself, she

invaded my due process. They were not my attorneys.

He was not —— and neither-did | hire him or neither

did I'get anyone from the city to do it. Neither

was. Mr. Bailey. See, how you bring in other people

that. have no need to be ini this, because now it's

»gettmg to.a point where it's ridiculous. ItUson

the record. )

Everyone —-.my first trial, 1 had more than
forty people probably sitting out there. Now | have
ali those people witness to éverything 'm saying
that Happened in that trial. And they gonna tell
you everything-that | did-and say about the
prosecutor here. ‘And you want to find out; it's
gdnna’get wider ’and wider, yoyur Honor, for no

reason, due to the prosecution. That's it. Alll

A
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4boitydoyou-hav:
Mr. Selig?

THE DEFENDANT: They weren't my attorneys.

That's alllcan say-
THE COURT: All right. .And do you think

that they did a good job for you?
THE DEFENDANT:

you convicta man, your Honor —- let me put this

there foryou. How canyou: .convict someone who had

an.alibi who was proven in the first trial? There's

things from that first trial that you don't know

about. But maybe if you read the trial records, it _

wili come to you.
ou. She held a lot ofmformatlon a lot of

There' sa ‘ot of things she held

rice |nformatlon There's'no.doubt. It's in
the records 1t's not me just speaklng this. Like
rlght now, this Ts open court. There is people here
who was supposed to have been testifying for me.
This is another problem I'm having here.

have nctseen daé process since this whole thing

It doesn t matter. How can

868

maybe we'll have -an evidentiary hearing on it and
let me prove mys elf in the court again with the
documents and with testifying.

Al my alibi witnésses was never contacted.
Agam thewhole defense was alibi. Documents .

disappearéd. Right now you probably couldn't go
info the files right now and find the documents thaf
I'm talking to you about now. There was ones again
with forged signatures of judicial court otficers
here. Some of these judge here didn't sign that.
That wasn't their signature at the bottom. Itonly

e from the prosecution office. It's

or and deeper and deeper if this thmg

I'm not afraid of it, because

couild have cam
gb nna éet'deep
keep going like thls
1 know the law's gonna take care of what it have to
take careof. But this is'gonna be bigger than
thls "because of what the’ prosecunon did.

It's not nothmg that most of these guys
d:d They did thre wrong thing by actually
proceedmg to trial and not telling the Court that
hey, we're not Mr. Bracken s legal representation in
this. Noone said anythlng. They just assumed that

| wasntgonna b.ring itup. | broughtit up to the

) Judge the first ti me. She didn't do anything about

it | toldher Mr. Bailey is-not my attorney. She

870




as in her first petition. ,
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THE COURT:  And then you would do what?

YT
L

TR TN\TATATARTTY A .
HE DEFENDANT:

THE COURT: And what does that mean go from there?

THE DEFENDANT: 1 be-iievic you.did this once

_before, J udge. “You interfered ”With'my‘ lco_u_'n'sel of choice at

the trial, didn't you?
THE COURT:  Well -
| THE DEFENDANT: When those -- when that
invfo:rmaticn came fo_fWard to YOu that tho_sé guys weren't my
attorney and you had a full out blown trial.

THE COURT: We did. o

THE DEFENDANT: Without my attorney who
was retained. That's on the record. You're the one who
went and proceeded forward and had the motions -- denied
most of the motions that was ﬁled I made oral arguments
on the record, asked for an eviden.t’i_aryi hearing to prove
tho.s-e iésués that we had raised back thén. You had not
made no 'jiid_gment or rﬁliflg on any of therﬁ.

My wife -- this trial was 'b'aséd on perjur}; all
along. And yoﬁ have a criminal activities that toék place
inside of it with mémbefs in’si'de of this:‘o-rganizatic')'n. The
rec,ofd is sure of _this,. The first proceec%l.ing's gonna tell
the story. This is the same thing Ij’tol.d? you at first.

You have an obligation, as well as I am as a

APP. 14




1 citizen of the United States, to bring this forward under
2 your oatirof office;sir—So T trave 1o idea what these
3 proceedings are and you have no jurisdiction at this
4 proceeding. And you are aléo aware of it.. Yes, sir.
5 | THE C.OURT:F Let me ask you juét_the most
6 fundamental thing. | | “
7 THE DEFENDANT;_ : Yes, sir. Sure.
8 THE COURT I've é‘sked you 1f you will be sworn by
9 my clerk. | |
10 THE DEF‘ENDANT: No." |
_1 1 THE COURT: Sd far.‘you”ve refused to do that.' Aré
12 you telling me that yoﬁ will not do that? 1 just_ need to
13 be clear. | |
14 THE DEFENDANT: I'm not going to be sworn at all.
- 15 These are illegai proceedings. | -
16 THE COURT: All right! You believe the pr,oceéding
17 here that I've gqt in fr.o‘nt é_f rﬁe is ﬂlegal?_ |
18 . 'THE DEFENDANT: I believe you don't have any .
19 jurisdiction, .yes. | | /
20 THE COURT: ‘Have you.ever représent-ed yourself in
21 a coﬁrtfoorﬁ? _ J . | o | |
22 THE DEFEND.ANTV; Never.  I've never been in vtrc')uble
23 before with the law. I ém on the oth"erfside. - |
24 THE COURT: | And_théWrit_—fen'motion that you have
Q 25 filed with this court, where do you thin%k you're gbing with |

APP. 15 o S
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THE DEFENDANT—TWO years ago.
TLI COURT The written motion I havc in this
matter, ‘where are we going Wlth that?
| THE DEFENDANT 'Yes, that was elmost two years
o, | v_ , ‘ _
. THE COURT:  Where are we going withi that?
* THE DEFENDANT: - You're the judge. |
'THE COURT:_T'- What de you want to do wrth it?
THE DEFENDANT You're the judge.
THE COURT: When 1 call your motlon for hearmg,

if 1 do that today, I tell you, Mr. Bracken, you are

- ready -- I'am ready to listen, ready to proceed with your

motion --
| THE DEFENDANT: You're the judge.
THE COURT:  -- what do you do then? |
THE DEFENDANT: [ still said I have not been
represented by my counsel from the ﬁrst time till now.
And that was due to 1nterference by the courts Not my
attorneys. ‘They're s’ti‘ll_re’ta‘ined.

" THE COUTQT:'_, On your motion pending before me, do

_'you know what the standard or the burden of proof is to

prove that motion?

THE DEFENDANT I have ho idea I know that you

don't have Jurlschcnon in this matter. That I do know

CAPP. 16 - 6




record is already there. That can't change.
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THE COURT: NS Harvey, anything to add? -

- - Toman  wzremlama Tonon o ~ ] -
Mr. Bracken, we're nere tod

§<l
o
B
m

motion that I filed, and I amn asking you - we spoke
earlier -- whether dljnotf, 1iega.1fci-1¢ss of your challenges }to
the j_uris‘dic-fioh_al: i-_S-SliC_S aﬁ_d ._all-: that -- | |

v THE DAEﬁFENDANT:' , Y_e's'; that's number 6fic.

MS. HARVEY: We can deal with that at a later
date. But are you willing td have me represent 'y'oﬁ as‘ your
attorney on this Rule 29.15, regardless of whether or not
you think the judge has juri's.di,ctior‘i., whether or not this |
is all legai, but just in terms of us moving forward, would
you allow me to r‘epre"sent you on your 29. 15 motion?

- THE DEFENDANT: Again, if there is no
jurisdiction, there'é no legal _proceedings.

MS. HARVEY: Well, agai'n,: we'll get to that ivssue
at another time. But right nbw we're before the Court on
the maftef -- |

THE DEFENDANT: I think the judge makes ‘th_af,
deter‘minaﬁion, »cb.rrect? ' | | ”
MS HARVEY: And if h¢ determines ri'ght now thfeit‘ -
we have ju-risdiction -- | | .
THE DEFENDANT: We have to do what he says.
MS. HARVEY: -- then V\Ife.'llv have to pi‘océéd.

THE DEFENDANT: Yes, exéctly,

APP. 17
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‘Q He didn't see them. Okay. D:d you tell the
police officer that you was sexually assaulted?

A No.

Q Okay. You just told him you were physically
assaulted, correct? .

A Ididn't tell the police officer | was
physically assauited. | tried to show the bruises.

270
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18 Q  Did you tell that detective that you indicated

19 tothe officer who, visited your home on April 1st that

20 you was physicalty and. sexuailly abused by Mr. Bracken?
21 A | never told him that | was physica}iy and

22 sexually abused. I told him 1.had bruises.

23 .- Q- OkayA

24 THE COURT: Let's clarify something. We know -

25 that you told -- y>ou>‘ve testified that you told the.

APP. 19
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that day. In'terms of was it the hearing date or the
date of the petition?
THE COURT: Be spéciﬁc on the date.
MR. BAILEY: Okay.

BY MR. BAILEY

Q TheJudge asked - Judge Clark asked you on
the date that you wrote down on this restrammg order,
March 23rd to March 27th?

. THE COUQT Excuse me, what date did Judge
Clark initially examme MISS Mosley? :

. MR.BAILEY: [I'm sorry, Your Honor, bn

ApHil 9. e c '

BY MR. BAILEY:.

Q The day you went to file for the Testraining’
order did Judge Clark ask you a series of qu_estion's?
A Idon't believe I.spoke with judge -- that

~ judgé until later on in Apnl ‘Maybe the 22nd or 23rd -

of Apr|I o LN
Q Okay So on Apnl 23rd is that the day: you

filed for the full pré'tectlon order7 y
A That was the date that the hearing was set\

- for, yes. ' : ‘ \

. \ ¢

Q  Is that the same date Mr. Bracken came and got™i__
arrested? ' A
A Yes.
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289
i Q  And he was sitting in the court that date, 1 incident. What did you answer?
2 correct? 2. . A Ididnot.
3 A Yeah. 3 Q  You did not answer. Okay. You sure about
4 "Q Did-Judge Clark ask you a series of questions 4 that? - P -
5 infontof kim? o 5 " "A" I didnt say | did not answer. | did not file
6 A Yes. 6 a complaint. If he asked me that question then |
7 Q He asked you whether or not you received any 7 answered no, | did not.
8 medical attention for your injuries? 8 Q He also asked you that day whether.or not you
9 A Yes. 9 had took pictures of yourinjuries. What did you say?

10 Q What did you say? 10 A No, I did not. )

11 A No. 11 Q  Soon this restraining order you have
12 Q  Allright. He asked you did you have any 12 different dates compared to the dates that the
13 visible injuries. What did you say? ' 13 prosecutor -- that you're alleging these incidents
14 A Yes. 14 happened on, correct?

15 Q. You sure about that? 15 A lalways said the last week of March.

16 A Yes. _ 16 Q Okay. Let me move on. April 9 is when you
17 Q Okay. He asked whether or not you filed the 17 filed for the petition. April 10, do you recall that
18 report with the p\olice? 18 day?

19 A I'm sorry, when you said visible, do you mean ' 19 A Thenextday-- I'm not sure of these dates,

20 visible to me or visible to anyone else to see? 20 but the next day after | filed -- 
21 Q His exact question to you was "Did you have 21 Q Thé petition?

22 any visible injuries?” What did you say to him? 22 A Yes. .

23 A No. . o : 23 Q Okay. Did you go down to the St. Louis Police

24 Q Okay. He also asked you did you file a - 24 Department? . : :

25 complaint with the Police Department about the alleged 25 A 1dont remember what day | went.

291 292
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6 6

7 7 _
8 8 -

9 9
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11 1
12 12
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14 14
15 15
1€ 16
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18 - . 18 .
19 ' 19 ‘
20 20.

'21_ 21
22 22 )
23 23 :’
24 24-.
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1 ,: 1 enough. It was over a year ago, Sir.
2 2 Q Do you recall seeing the defendant there that
3 33 day?
4 4 A No. T
s 5 & B5you tecall speaking with a Sarah Bracken
6 6 that particular day? )
7 7 A No.
3 8 Q Do you recall anything atthat house that
9 9 particular day?
10 10 A | don'trecall anything from the call at ail.
11 11 Q That's fine. Did you make a report that day?
12| 12 A No, Idid not.
136_ 13 Q This document also describes some type of
14 14 domestic disturbance, correct?
15 15 A Yes. _
16 ; 16 Q  And you went there around 7:10 p.m., correct?
17" 17 A We did not show up there till 7:53. The call
18, 18 came in at 7:10. : :
19: 19 Q Okay. When you left there did you have to
20 20 give a summary back to your supervisor?
21" 21 A No. :
22 22 Q Did you have to give a summary of what
23_j 23 - happened once you left there? Did you have to make a
24 24‘ report of anything when you left there?
25 . A TES, 015, DU ICWOUI (UL TEIESH Ty THEMOy .25 A No.
403 - 404
1 1
2 2
3 3
4 | 4
5 5
6 6
7 7
8 8
9 ahd 9
10 10
1 11
127 12
13. 13
4 4
15 15
16 - 16
17 17
18 18
19 19
20 20
21 L2
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1 1 THE COURT: At that location?
2 2 MR. BAILEY: Yes.
‘ 3 3 THE.COURT: Very well.
4 4 (Proceedings returned to open court.)
5 5 THE COURT: Go ahead. '
6 6 BY MR.BAILEY:
7 7 Q | Officer, on April 1st, 2008, when you were
8 8 dispatched to 1368 Blackstone, do you recall makmg an
9 9 arrest that: day" v ) .
10 10 A " No. P _
11 ' 11 '_ L Q lfa crime would have'been brdken that. day and
12 12 - you had knowledge ofit would ‘you have made the arrest?
13 : 13 - 'MS. SCHWARZLOSE ObJectlon Your Honor.
14 14 . THE COuRn Overrujed. _
15 15 ‘ , . THE WITNESS Ifacrime--.
16 16 BYMR. BAILEY: o
17 1w Q. Ifa cnme would have been broken that day at
18 18 1368 Blackstone would you have made an arrest?
- 19 : VIF DAILE o TUUL 10t 1 e wynig 19 A Ifitwas told to me, yes
5 20 establish | think hé didrecall. 20 . MR. BAILEY: Thank you.
Yy, 21 THE COURT: He said: he didn't recall Bobby. 21 . ' THE'COURT" Any recross?
o 22 You asked him that atleasta dozen times.: You're 22 . MS. SCHWARZLOSE No, Your Honor. . \
23 beating a dead horse U e o - 23 THE COURT: Thank you, Oﬁ”cer You may step
‘e S 24 MR. BAILEY: I'm.going to move on. 'mgoing =~ 24 down. Next wztness i i - '
25 to ask him whether or not he made an-arrest thatday. - : 25 MR. BAILEY: Your' Honor, the ehdant would
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/ }
! MS. SCHWARZLOSE:
it's a computer printout from dispatch.

THE COURT: | can'thear you.

MS. SCHWARZLOSE:

it's because, like you said,

t's a computer printout

from dispatch and not something this officer generated.

MR. BAILEY: It's still done in their regular

course of business.

THE COURT: He doesn't generate that, Bobby.

He's a police officer. You can ask him if he generates
_that and he's going to say the dispatch officer, or the

computer room, or whatever. 1 don't know who generates

it. Ifit's a complaint it's generated by somebody
else and that's it. He can't answer this from personal‘
knowledge. Go ahead.
(Proceedings returned to open court.)
BY MR. BAILEY ‘

Q So, Officer, on April 1st you were dispatched
to 1368 Blackstone, correct?

A Yes.

Q Was you accompanied with anyone?

A Was | accompanied with anyone? Yes, sir. It

would be my partner.

Q  You said that you don't recall speaklng to
anyone7

A No, | don't recall the call at all.

But you don't recall talking to anyone?
No, | do not recall it.

_How long did you stay at that location?
1 would have tolook here.

Would you please lookat it? -
Approximately, three minutes.

Q Approximately stayed there three minutes.

>0 P O PO

407

When you got to that location what exactly did you do, '

if you recall?
A ldon'trecail.
Q Did you'geI out of the car?

A I'm sure.
THE COURT: Lets ‘move on.
THE WITNESS 1. don't recall.
‘BY MR. BAILEY:

Q Butthis cali; this call came from dispatch?
A’ Yes. '

Q - Okay. And did you tatk to the dlspatcherwhen .

the call-came in?"
A .Did I talk to them? They just drspatch us and
all we pretty much say is.clear.

® N O A W RN =

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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18

19

- 20
.21

Q What was the essence of the dlspatch'7 What .

was the subject of the dispatch?
A Whatis the call giving?
Q VYes.

22

- 23
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Q In your ordinary day of business if you were
dispatched to a particular location and you spoke to
sofneone would you normally make some type of report of
it? :

MS. SCHWARZLOSE:
nature and hypothetical question.
THE COURT: Overruled.
BY MR. BAILEY: .
- Q Would you have made a report?

A | don't understand what you're asking.

Q  If you were dispatched to a location and you
were to talk to someone at that focation would you have
had to make a report of it?

A Ofwhat? What would - | don't understand.

Q Hypothetical question.

| object to the speculative

A+ Ifacrime was committed?

Q Yes. Yes.

A Ifthey reported a crime to us then, yes, |
would have to write a report.

Q Okay. March, | mean April 1st, 2008, when you
were dispatched to 1368 Blackstone was a crime reported

to you?
A No. )
Q Okay. You went to that location though?
A Yes.
408
A" Tl have to look at this. [t tells me

exactly whatitis. Callto 1368 Blackstone to
retrieve belongings. Caller will be occupying a black
Buick. ) ‘ '

Q When you got there you said you saw no one?

A ldon'trecall.

Q You. don't recall anythmg”

A Idon‘t recall. .

Q s there anything on here that would refresh

your memory whether or not you recalI'7
A No. No.
" MR: BAILEY Thank you No further questlons

prapeeey
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STATE
OF

IN THE CIRCUIT COURT OF 9\& S_MDK(,\ f’tL C,\R,( \JjIGQWWSSOURI

[A:,‘Jv Judge or Division: [ Case Number:

O3 LR LT10

Full Name of Movant: ' Uzbclgigf B yyam Holloriaoh

[CARVESTER BRACKER ST .

_ MD(/C{@“Z 3
122-C<C1012.3 "X D o141
Cosit Rep o™ - (e BaA

T

State of Missouri, Respondent S 29 Il@ _ : (Date File Stamp)

, Instructions- Read Carefully

R0 SN s PRy —wr—ﬁu.——vﬁm ar

In order for this monon to receive consideration by the Circuit Court, it shiall be in writing {(egibly | TItten
typewritten), signed by the movant, and it shall set forth in concise form the answers to each applicable question. If necessary,
movant may furnish an answer to a particular question on the reverse side of the page or an additional blank page. Movant shall

make 1t clear to which ques‘l()n iy such continued answer refers.
This motion must be filed in the Circuit Court which imposed sentence. . °

' The movant is required to include in this motion every claim known to him for vacating, setting aside or. oorrcctmg the
conviction and sentence or it will be waived or abandoned. Be sure to include every claim.

Movant should exercise care to assure that all answers are true and correct.

If the movant is taken in forma pauperis, it shall include an affidavit setting forth information that %tabhshes that
movant will be unable to pay costs of the proceedings. When the motion is completed, the original and two copxes shai be

mailed to the Clerk of the Circuit Court from which to movant was sentenced.
‘TMotion to Vacate, Set Aside or Correct the Judgment or Se ntence

1. Place of detention: &ashe\pr—\ /\%QC@PL&ON D 5\5“08{:&_ or reckion Cﬁmkﬁr’\
NS .H_Lbhw AY

Rf\lrnF N G T Mﬁ L—JKHQCI
s "l/\ SR N

';Q“D JudicihL CGlrCuwT

[0 NORTH TTUCLKER
QL Lowts, MO LRIOL .. -

2. Name and location of court whxch 1mposed sentence:

3. The case nunber and e uﬂ'::use; or oﬂ'c:xxbm fur Whldl scmcroc wis unpoxcd

Lase No, O% 2% -~1c‘/§.’\_ ipj L0

4. (a) | The date upon _;vﬁich.smtmw was imposed and the terms of the sentence:
CAPRMW A6 2OV L ebav

(b) The date upon which you were delivered to the’ adstody of the- department of oorrecuons to serve the scntmoe you

vwsh to challcngc o poy

A{f&m 29 2014

R RN B '
o | ENTERED
| N ocT 14 201
OSCA(12-95) CV143 W Crofe . - E!\V scﬁ24.035,29.15
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SR .
o Hethir @ fimsg 0f Gy was made: - o

<
L

. o

]

hect; wi ether a -

(b) After a niea of not guilty :

(n) ‘5 1’}M at U2k O of "111["-’
e ——

g,

Did you ap;,cal from the judgment of conviction?

If you answered “yes” to (6), list

S Sy L

9.
the witnesses or other evidence upon which you intend to rely to prove such facts:

{a}-the nameofthe court to which you appealed”

a
oy the result in'such court and the date of such result:

State conctsely all the claims known to' you for vacatmg,x settmg aside or correcting your conviction and sentence:

DEFENDANT WAS DCM\L.D AND DEPRIVED VUL PRocess

@

FALST TEsTiMONY  AND EVDENCE ADM IMTTED

© TURY FLNDErED AN INCOMSISTENT VERDITT

State concisely and in the same order the facts supporting each of the claims set out in (8), and the names and addresses of

WA HIEN TOAL SUDGE PROQ&&D&D TO TRIAL AR SENT

?&U\k~”‘ AR HyS

RN A

@)
TUe PRESENCC of The BLFE

N VIGLATION OF ONITED STATES L™ and Hﬁ“ ,AMLNU

MENTS Y Mtgsouri'CO&STt'TuﬂoH L ARTICLE T, SECTLONS
10 AwD 18(a)y MISSoUrl supreme courT Rult 31.0%

AN 3\ SN qmb QL,\JLS‘C,D %‘bccbujce, ot MisSouri 54L.O%O

(L) STATE WAS ALLOWED TO INTRODUCE FALSE TESTIMOMY
C JuRY DELIRTRATION AND

CAND BEUDEALE TO \M‘u\ﬁ\
To SecvurE A \/\\Roz\tg C/oMuxa\»oM WAS @r‘@n 8 €

To EDEﬂ_fibiSb;

SCR24.035,29.15

OSCA (12-95)CV145 . . 2of
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15. Were you represented by an attorney at any‘time during the course of

(a) your preliminary hearing? ANQO

() your arraignment and plea? NO

=

 that [ waive any claim for relief known to me that I have not listed'in this motion.

g
S
: /f\ v

(€) your trial; if any? NC’

(d) your sentencing? AJ O

(€). your appeal, if any, from the judgment of conviction or the imposition ofgmmcc?

(f) preparation, presentation or consideration of anyv_p.cﬁtions, mo_t.ions.- or apﬁiiééﬁqr_ls with respect to this conviction,

which you filed? N O

16. If you enswered “yes” to.one orimore of part (15), list

(2) the name and address of ach attomey who represented you

LY
i . M]A
i N }A |
(b) the proceedings at which each such attorney represented you =
i Mn |
i N ! A
iii. A ] i

17. Are you now under sentence from any other court that you have not challenged? '\-\)6 S

18. If you are seeking leave to proceed in forma pauperis, have you completed the sworn affidavit sctnng forth the required

information (see instructions, page 1 of this form)?

L_Gueuestker BDraelMen movant in this case, staté by subscribing to this petition; that I know the

contents thereof; that the above information is, to the best of my knowledge; true and correct; that I have listed every claim . ‘

‘known to me for vacating, setting aside or correcting the conviction-and sentence attacked in this motion; and that I imderstand

4 R

/- Signaturé of Movant

osCA(12-95)cv145 | v 3_ -';6-' g
®  APP. 26
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IN THE UNITED STATES COURT OF APPEALS
EIGHTH CIRCUIT .

GARVESTER BRACKEN,
Petitioner,
Case No. 18-2571

V.

JEFFERY NORMAN,

Respondent .
EN TRY OF APPEARANCE AND SUBSTITUTION OF COUNSEL

Comes now Caroline M. Coulter, Assistant Attorney Géneral, State of

!

Missouri, and enters her »appe.arélnce for Respondent in the above-captiohed
case. Assistant Attorney General Stephen D. HaWké is no longer assigned to
this matter. and requests per.missiovn. to withdraw.

Respectfully submitted, |

Joshua D. vHaw‘ley _
Attorney General

/s/Caroline M. Coulter

CAROLINE M. COULTER

Assistant Attorney General
" Missouri Bar No.. 60044

P.O. Box 899

Jefferson City, MO 65102
(673) 751-3321

(573) 751-3825 FAX
caroline.coulter@ago.mo.gov

.~ Attorney for Respondent
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CERTIFICATE OF SERVICE

I hereby certify that a true and
correct copy of the foregoing was
electronically filed by using the
CM/ECF system. - I further certify
that some of the participants in the
case may not be CM/ECF users, in
those instances, I have mailed the
foregoing document postage
prepaid, this 24 day of October,
2018, to: : . _

- Garvester Bracken, #1200097
South Central Correctional Center
255 West Highway 32

Licking, MO 65542

-\s\'Carbline M. Coultér
CAROLINE M. COULTER
Assistant Attorney General
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IN THE SUPREME. COURT OF THE UNITED STATES

" GARVESTER BRACKEN

Petitioner,

Case No. 18-9107

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT
Respondent.

q
-vvvvvvv

'ON PETITION FOR WRIT OF MANDAMUS TO THE
SUPREME COURT OF THE UNITED STATES

'FROM THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

GARVESTER BRACKEN
MISSOURI EASTERN CORRECTIONAL CENTER
18701 OLD HIGHWAY 66
PACIFIC MISSOURI 63069

RECEIVED

APR 't 2019
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IN THE SUPREME COURT OF THE UNITED STATES

GARVESTER BRACKEN
Petitioner,

Case No. 18-9107

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

THE HONORABLE JUDGE

SHEPHERD, JUDGE

WOLLMAN, "JUDGE

GRASZ, JUDGE
ﬁespondents.

ON PETITION FOR WRIT OF MANDAMUS TO THE
- SUPREME COURT OF THE UNITED STATES

FROM THE UNITED STATES COURT OF APPEALS
' FOR THE EIGHTH CIRCUIT

GARVESTER BRACKEN

MISSOURT EASTERN CORRECTIONAL CENTER
18701 OLD HIGHWAY 66
'PACIFIC MISSOURI 63069
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“Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

May 2, 2019 (202) 479-3011

Mr. Garvester Bracken

Prisonér ID #1200097

Missouri Eastern Correctional Center
18701 Old Highway 66

Pacific, MO 63069

Re: In Re Garvester Bracken, Petitioner _
No. 18-9107
Dear( Mr. Bracken:

The petition for a writ of mandamus in the above entitled case was filed on
April 25, 2019 and placed on the docket May 2, 2019 as No. 18-9107. "

A form is enclosed for notifying opposing counsel that the case was docketed.

Sincerely,
Scott S. HArris, Clerk -

by

~ Susan Frimpo
Case Analyst

Enclosures -
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QUESTIONS PRESENTED

THE QUESTION IS WHETHER AFTER THE UNITED STATES COURT OF APPEALS

THE DISTRICT COURT AND THE STATE SUPREME COURT REFUSES TO EXERCISE

JURISDICTION WHICH THEY HAD TO HEAR AND DECIDE A PETITION FOR WRIT

OF HABEAS CORPUS REGARDING A JURISDICTIONAL CHALLENGE AND LEGALITY

OF A COMMITMENT IS IT APPROPRIATE FOR THIS COURT TO ISSUE MANDAMUS

UPON AN APPLICATION FILED TO THE SUPREME COURT AS A MATTER OF LAW.

EX PARTE NEWMAN
81 U.S. 152 (1871)
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GARVESTER BRACKEN

PARTIES

MISSOURI EASTERN CORRECTIONAL CENTER
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APPEMVDIX 32
3

UNITED STATES COURT OF
APPEALS FOR THE EIGHTH
CIRCUIT THE HONORABLE
JUDGES SHEPHERD, WOLLMAN,
AND GRASZ, THOMAS F.
EAGLETON, US COURTHOUSE,
111 S. 10TH ST., ST. LOUIS
MISSOURI, 63102



TABLE OF AUTHORITIES

CONSTITUTIONAL PROVISION
FIRST AMENDMENT

Congress shall make no law...abridging the freedom of speech...and
to petition the government for a redress of grievances.

STATUTORY PROVISIONS
28 U.5.C. 1651

The Supreme Court and all courts establish by Act of Congress may
issue all writs nécessary or appropriate in aid of their respéctive
jurisdictions and agreeable to the usages and prinicples of law.

28 U.S.C. 2241

Writs of habeas corpus may be granted by the Supreme Court any =~
Justice thereof, the district courts, and any circuit court Judge
within their respectlve jurisdiction.... ;

28 U.S.C. 2243 L

A court, justice or judge entertaining an application for a writ

- of habeas corpus shall forthwith award the writ or issue an ‘order
direéting the respondent to show cause why the writ sheuld not be

granted..... ,

28 U.S.C. 2254

‘The Supreme Court, a judge thereof a circuit judge or a district
court shall entertaln an -application  for a writ of habeas corpus
in behalf of a person in custody pursuant to the judgment of a
state court on the ground that he is in custody in violationiof
the Constitution or laws “or treaties of the United States«:i:'s

g e p R
COERSRAT g

B . .
woem e o -
CREST R WiaT .
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JURISDICTIONAL STATEMENT
THIS COURT HAS JURIDICTION TO ISSUE WRITS OF MANDAMUS PURSUANT TO

ARTICLE III OF THE CONSTITUTION OF THE UNITED STATES AND TITLE 238

UNITED STATES CODE SECTION 1651.

THIS COURT MAY EXERCISE EITHER ITS ORIGINAL OR APPELLATE JURISDICTION
TO ISSUE MANDAMUS TO COMPEL‘DEFENDANTS TO COMPLY WITH ESTABLISHED

FEDERAL_LAW.

AS ANNOUNGED IN EX PARTE CRANE, 30 U. S. 190, 193 (1831), "A MANDAMUS
TO AN OFFICER IS HELD TO BE EXERCISE OF ORIGINAL JURISDICTION, BUT
‘A MANDAMUS TO AN INFERIOR COURT OF THE UNITED STATES, IS IN THE

NATURE OF APPELLATE JURISDICTION."
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OPINION BELOW |
THE UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT ENTERED

A JUDGMENT AGAINST PETITIONER TO REVIEW A PETITION FOR WRIT OF
HABEAS CORPUS WHICH HE IS ENTITLED TO AS A MATTER OF LAW. THE COURT
RECHARACTERIZED HIS ORIGINAL HABEAS CORPUS APPLICATION AS A CERTIFI-
CATE OF APPEALABILITY WHICH WAS DENIED ON JANUARY 2, 2019, UNDER

NO. 18-2571. (SEE APP. 1)
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STATEMENT OF FACTS

1. On May 21, 2018, a petition for writ of habeas corpus waé
filed in the United States Court of Appeals for the Eighth Circuit
the docket sheet indicates that the habeas corpus application was
docketed on July 25, 2018, and assigned to case number 18-2571 on
the court of appeals docket. (See General Docket Eighth Circuit
Court of Appeals - App. 1).

2. The indisputable fact pursuant to 28 U.S.C. 2243, directs
the Court to either "award the writ or issue an order directing
the respondent to show cause why the writ should not be granted"

" the writ or order to show cause...shall

it also required that
be returned within three days, unless for good cause additional
time not exceeding twenty days. (See Copy of Statute 28 U.S.C.
2243 - App; 2) |

3. It is made plain by the statutory requirement the hearing
judge or judges are required to grant the application in the alter-
native order respondent to show cause, if the latter, responden;fs
return on the merits was due by July 28, 2018 or no latef than
August 13, 2018, if an extension of time was granted.

4. By refusing to comply with and satisfy the statutory re-
quirement under 28 U.S.C. 2243, issuance of mandamué'is appropriate

and warranted in ac¢ordance with 28 U.S.C. 1651 as a mafter of law

because petitiomner has no othér legal remedy to avail himself.

APPENDIX 37
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STATEMENT OF CASE

Before this Court is a case where the courts below refused to
exercise jurisdiction which they had to hear and decide a petition
for writ of habeas corpus which petitioner is entitled to as a matter
of law. Petitionér is being held in custody in violation of the United
States Constitution and the laws of the United States and there is_@o
other legal remedy to redress his grievance other than by a writ of
méndamus issued by this Supreme Court or a Justice thereof.

Ex Parte Newman
81 U.S. 152 (1871)
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ARGUMENT

As a matter of law the United States Supreme Court is fully
~authorized to issue Qrits of mandamus by the Judiciary Act of 1789,
as well as Title 28 United States Code Section»1651. As announced:
by the Supreme Court in Ex Parte Newman the court declared, "Power
to issue mandamus to any court appointed under the authority of
the United States was'éiven to the Supreme Court by the thirteenth
section of the Judiciary Act, in cases warfanted by the principles
and usages of law." See Ex Parte.Newman, 81 US 152,'165 (1871).

Moreover, Section 28 U.S.C. 1651 (a) provides, "The Supreme
Court and all courts established by Act of Congress may:issue ali
writs necessary or appropriate, in aid of their respeqfive jurisdiction
aggreeable to the usages and principle of law.'" As a matter of law
writs of mandamus is appropriate because, the writ compels the |
perfbrmance_of a duty required by iéw within specificity. "Ajﬁgit of
mandamus is appropriate where the right claimed is just and esﬁéblisbéd
by positive law and the duty required to be performed is clear and;
specific, and there is no other adéquate remedy.'" See Kendall v. |
United States, 37 US 524, 614 (1838), Furthermore,as announced in Ex.
Parte Rowland, 104 US 604, 612 (1888), "More, cannot be required of
a public officer by mandamus than the law has made it his duty to
do. The object of the writ is to enforce the performance of an existing
duty. "Where the proper construction of a statute is clear, the duty
of an officer called upon to act under it...may be compelled by

mandamus.'" See Miguel v McCarl, 291 US.442, 452 (1934).
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Nothing less is required as to satisfy the statutory written
expressed language otherwise. "Where the statute's language is plain
the sole function of the court is to enforce it, according to its term.
See Caminetti v. United States, 242 U.S. 470,485 (1917).

SUPREME COURT TO iSSUE MANDAMUS

To a further extent mandamus is appropriate where a court having
jurisdiction over a controversy or case brought in proper form and
substance it must exer01se its Jurlsdlctlon and judicial powers as
prescribed by law. It is settled law and has been long recognlzed by
the Supreme Court that "Applications for a mandamus are warranted
where the subordlnate court having jurisdiction, refuses to hear
and decide the controversy or where such a court refuse to enter
judgment or decree in a case. See Ex Parte Newman, 81 US 152, 156
(1871); and '"The writ of mandamus has traditionally been used in
the federal court only to confine an inferior court to a lawful
exercise of\its-prescribed jurisdiction or to compel it to exercise
its authority when it is, its duty to do so." See Allied Chemical

Corps v Daiflon, 449 US 33, 35 (1980).

The Supreme Court decision handed down in Chisholm v_Georgia,
2 US 419 (1793), the court held that if the respotident 'either fails
to appear or answer an order to show cause when directed would result
in a default judgment for failing to comply with established law.
In Johnson v Rodgeérs 917 F2d 1283, the Court of Appeals'for the Tenth
Circuit by mandamus directed the respondent‘a judge to hear and decide
a petition for writ of habeas corpus which remained dormant for an
unreasohable amount of time ffourreenfgonthsvwith0ut any actions
taken. This court held that 'petitioner had established a clear and

indisputable right was shown and petitioner was without any alternative !

remedy . 11
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FEDERAL COURT'S AUTHORITY TO GRANT HABEAS CORPUS
In this respect Section 28 U.S.C. 2241 and 28 U.S.C. 2254,
~authorizes federal coufts to grant writs of habeas corpus which is
controlled by statutes. "If the law confers the power to render a
judgment or decree than the court has jurisdiction.'" See Rhode Island
v. Massachusetts, 37 US 657, 718 (1838).

In Preiser v. Rodriguez, 411 US 475, 484 (1973), the court made
ciear.that, " It is clear, not only for the language of 2241 and 2254,
but also from the common-law history of the writ, that essence of
habeas corpus is an attack by a person in custody upon the legality
of that custody and that the traditional function of the writ is to
secure release from illegal custody.ﬁ Under federal law the writ
of habeas corpus shall be disposed of as set forth pursuant to 28
U.S.C. 2243 as a matter of law. " Federal courts are authorizéd:qnder
28 U.S.C.;2243, to dispose of the matter as law and justice require."
See Hilton v. Brunskill, 481 US 770, 775 (1987).

Section 28 U.S.C. 2243 provides, "A court, justice or judge T
entertaining an application for a writ of habeas corpus shall set
forthwith award the writ or issue an order directing the respondent
to show cause why the writ should not be granted...The writ or
order to show 6ause shall be directed to the person having custody
of the person detained. It shall be returned within three days;..

The person to whom the Writ of order is directéd shall make a reﬁﬁf@

certifying the true cause of the detention.

’

It is clear and understood that section 28 U.S.C. 2243, instructs
the court to treat the writ in one of two ways, that is, eithertii'
may graﬁﬁ;the writ or direct the respondént to show cause for not
granting it. - ' . .

12
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Courts of the United States are mandated to hear and decide
controversies and cases as a matter of law. It is settled law that
"It is emphatically the province and duty of the judicial department
to say'what the law is." See Marbury v. Madison, 5 US 137 (1803).
Petitioner is entitled to have redress in Courts of the United States
as it is his guaranteed constitutional right by the First Amendment
to the United States Constitution.

Prior history reveal the. peﬁitioner filed an application for a
writ of habeas corpus in the United States Court of Appeals for the
Eighth Clrcu1t, Bracken v. State of Mlssourl, 18-2571, (2018), after
the State highest court declined to exercise its Jurlsdlctlon that
it had to decide a federal question of law which involved a court's
jurisdiction and the constitutionality of his commitment. Bracken v.
State of Missouri, SC93689,V(2013), all of which refused to exercise
their jurisdiction which they had to determine.a constitutional question
of law , by paésing ﬁpon a questioﬁ concerning of a court and to |
1nqu1re into the Valldlty of the commitment. There is no question
that petitioner has been deprlved and . denied of his constitutional
right to have the opportunlty to redress as well as deprived and denled
adequate remedy under the usage of law warranting thlS Court to issue
mandamus in the interest of justice. |

As thexSuprémé Court has declared that " Applicatidns'for a man-
damus are warranted where the subordinate court having jurisdictién
fefﬂses to hear and decide a controversy or where such a court, re-
fuses to enter.judgmen; or decree in a case." See Ex Parte Newman,

81 US 152, 156 (1871). . - - |

13
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CONCLUSION
For the reasons stated and by the Court's refusal to perform
its lawful duty as prescribed by law in accordance with Section
28 U.S.C. 2243 and relevant statutes in the disposition of petitioner's
habeas corpus application and predisposing of his application without
complying with its governing statutes and withbut reaching the merits
is inconsistent with as well as contrary to established law and the

Cbnstitution of the United States. Mandamus should be granted.

Respectfully Sﬁbmittéd

V4 .
: ~
arvest Bracken

etitioner
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CERTIFICATE OF SERVICE

I hereby certify that a copy f the foregoing was mailed from the -
Missouri Eastern Correctional Center, 18701 0ld Highway 66, Pacific

Missouri 63069 to:

United States Attorney General Office-
Department of Justice
950 Pennsylvania Ave Rm 5616
Washlngton D.C. 20543-0001

Clerk of the Supreme Court
One First Street N. E.
Washington D. C. 20543-0001

GhArvester Bréckeh
Petitioner '

State of Mlssour1

¢County of *’YZ}U\k,LXA}\_J ' \

Subscribed and swefn betoxe thlS ay of March 2019.
My Commlss1on Ex \ires ‘LA\_/ '

Notary Public

THERESA L. HILL
Notary Public - Notary Seal
State of Missouri
Commissioned for Jefferson County
My Gommission Expires: March 08, 2020
Commission Number: 16740516 -
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

1

No: 18-2571

Garvester Bracken
Petitioner - Appellant
V.
Jeffery Norman

Respondent - Appellee

Appeal from U.S. Dlstnct Court for the Eastern District of Missouri - St. Louis
(4: 18-cv-00828-JAR)

JUDGMENT
Before SHEPHERD, WOLLMAN and GRASZ, Circuit Judges.

This appeal comes before the court on appellant's application for a certificate of
’ appealabilvity. The court has carefully reviewed the original file of the district court, and the
application for a certificate of appealability is denied. The appeal is dismissed.

" January 02, 2019

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

Is/ Mlchael_ E. .Gans _ R
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{| Nature of Suit: 3530 Habeas Corpus
Garvester Bracken v. Jeffery Norman

Appeal From: U.S. District Court for the Eastern District of Missouri - St. Louis
Fee Status: In Forma Pauperis

Case Type Information:
1) Prisoner
2) State
3) Habeas Corpus

Originating Court Information:
District: 0865-4 : 4:18-cv-00828-JAR
Trial Judge: John A. Ross, U.S. District Judge
‘Date Filed: 05/25/2018
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06/27/2018 07/23/2018 ) 07/24/2018

Prior Cases:
None

Current Cases:
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Garvester Bracken (State Prisoner: 1200097) Garvester Bracken
Petitioner - Appellant : [NTC Pro Se]

SOUTH CENTRAL CORRECTIONAL CENTER
255 W. Highway 32
Licking, MO 65542-9069

V.

Jeffery Norman Stephen David Hawke, Assistant Attorney General

Respondent - Appellee Direct: 573-751-8432
[COR NTC Asst. Atty General]
ATTORNEY GENERAL'S OFFICE
221 W. High Street .
Jefferson City, MO 65101

Garvester Bracken

Petitioner - Appellant
. APPENDIX 2
V. _ APPENDIX 46°
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UNTTED STATES CODE SERVICE

Copyright @ 2017 Matthew Bender & Company, Inc. 3, History
a member of the LexisNexis Group (TM) S h I e s .
All rights reserved, 3. Interpretive Notes and
Decisions
*«4 Current through PL 115-60, approved 9/1.5/17 ¥##* + H;s’t'o’r';' Anc'”dry Laws and
Directives

TITLE 28. JUDICIARY AND JUDICIAL PROCEDURE _
PART VI. PARTICULAR PROCEEDINGS Rasources & Practics Yaols
CHAPTER 153, HABEAS CORPUS

Go to the United States Code Service Archive Directory
28 USCS § 2243
§ 2243, Issuance of writ; return; hearing; decision
A court, justice or judge entertaining an application for a writ of -
habeas corpus shall forthwith award the writ or issue an order
directing the respondent to show cause why the writ should not be

granted, unifess it sppears from the application that the applicant or
person detained is not entitled thereto,

The writ, or order to show cause shall be directed to the person
having custody of the person detained. 1t shall be returned within
three days unless for good cause add:tlonal time, not exceeding o>
twenty days, is allowed.

inal Law ang Prag

The person to whom the writ or order is directed shall make a ’ & iore. .
. N : . . e 1C e
return certifying the true cause of the detention.

wWhen the writ or order is returned a day shall be set for hearing, not more than five days after the
return uniess for good cause additional time is allowed,

Unless the application for the writ and the return present only issues of law the person to whom the
writ Is directed shall be required to produce at the hearing the body of the person detained,

The applicant or the person detained may, under oath, deny any of the facts set forth in the return or
allege any other material facts.

The return and all suggestions made against It may be amended, by leave of court, before or after
being filed.

The court shall summarily hear and determine the facts, and dispose of the matter as law and justice
require, . w

¥ History:

(June 25, 1948, ch 646, 62 Stat, 965.)

¥ History; Ancillary Laws and Directives:
APPENDIX 3 )
Prior law and revision APPENDIX -47.

Based on title 28, U.S.C., 1940 ed., §§ 455, 456, 457, 458, 459, 460, and 461 (R.S. §§ 755-761).
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No.

IN THE -
SUPREME COURT OF THE UNITED STATES

GARVESTER BRACKEN
(Your Name)

gg%gg%#?%l EOURT(E'APPEALS

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

— PETITIONER

— RESPONDENT(S)

The petitioner asks leave to file the attached petition for a writ of certiorari
- without prepayment of costs and to proceed in forma pauperis.

Please check the appropriate boxes:
X Petitioner has previously been granted leave to proceed in forma pauperis in -

the following court(s): ,
STATE SUPREME COURT STATE COURT OF APPEALS STATE CIRCUIT COURT

UNITED STATES DISTRICT COURT UNITED STATES SUPREME COURT

(1 Petitioner has not prev1ously been granted leave to proceed m forma .
pauperis in any other court.

(1 Petitioner’s affidavit or <dec1arati0n in support of this motion is attached hereto.

[ Petitioner’s affidavit or declaration is not attached because the court below
appointed counsel in the current proceeding, and:

[JThe appointment was made under the following provision of law:
or

[]a copy of the order of appointment is appended.

: ' (Slgnature) :
APPENDIX 4 .
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AFFIDAVIT OR DECLARATION
~ IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I, GARVESTER BRATKEN , am the petitioner in the above-entitled case. In support of
my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay
the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross

- amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average‘ monthly amount during Amount expected
the past 12 months next month
You Spouse You Spouse
Employment $ O | s O $ 0 $ 0
' 0 . 0
Self-employment g O $ 0 $ $ '
‘ 0 ' 0 0
Income from real property s O _ $ 0 $ $
(such as rental income)
0
Interest and dividends s O $ 0 $ 0 $
Gifts §_ 0 § 0 s 0 g O
Alimony 5.0 5. 0 s 0 5 O
0 0
Child Support s O g Y $ $
0 0 0
Retirement (such as sacial $ $ $ $
security, pensions, i
annuities, insurance)

' 0 0 0 0
Disability (such as social - $ $ $ - $
security, insurance payments)

, 0 0 0 0
Unemployment payments $ - $ $_ $
v _ | , 0
Public-assistance $ O s 9 $ 0 $
(such as welfare)
. B 0 0 - 0 0
‘Other (specify): - $ ' $ . % $
_ : ‘ - 0 0 0
Total monthly income: $ 0 $ $ $
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2. List your employment history for the past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
NONE Employment s ,
' $
$

3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.) '

Employer ’ Address ' Dates of . Gross monthly pay
" NONE : ' Employment
$
' $
$

4. How much cash do you and your spouse have? $
Below, state any money you or your spouse have in bank accounts or in any other financial

institution.

Final%:g]aé institution Type of account Amount you have Amount your spouse has

$ $
$ - $
5 $

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings.

(] Home NOT APPLICABLE (J Other real estate
Value ' Value

(] Motor Vehicle #1 L o . U1 Motor Vehicle #2 NOT APPLICABLE |
Year, make & model NOT APPLICABLE Year, make & model : .
Value : ' Value

U O’gher' assets " NONE
Description
Value
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6. State .every person, business, or organization owing you or your spouse money, and -the
amount owed. '

Person owing you or Amount owed to you Amount owed to your spouse
your spouse money ‘
_NONE $ _ $
$ $
$ - §
7. State the persons who rely on you or your spouse for support.
Name : Relationship Age
NONE

8. Estimate the average monthly expenses of you and your family. Show separately the amounts
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or
annually to show the monthly rate. ’

NOT APPLICABLE . _
You Your spouse

Rent or home-mortgage payment
(include lot rented for mobile home) ‘ $ 0 $ 0

Are real estate taxes included? [JYes []No
Is property insurance included? [JYes [JNo

Utilities (electricity, heating fuel,

water, sewer, and telephone) g O $ °
) - - O O .
Home maintenance (repairs and upkeep) $ $ _
| 0
Food $ 0 $
Clothing | | § O 5O
. | 0 0
Laundry and dry-cleaning ' $ $
| 0 | 0
Medical and dental expenses $_ $

APPENDIX 7
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You Your spouse

0 0

Transportation (not including motor vehicle payments) §

$
0 0

Recreation, entertainment, newspapers, magazines, etc. $ $

Insurance (not deducted from wages or included in mortgage payments)

0 0

Homeowner’s or renter’s $ $
' . ' 0

Life | g 0 $
Health o $ 0 g O
0 0

Motor Vehicle ! $ $
v 0 0

Other: $ $

Taxes (not deducted from wages or included in mortgage payments)

. o 0

(specify): - $ : $
Installment payments

_ o 0
Motor Vehicle $ ‘ $

, . 0 0
Credit card(s) $ $

| | 0 0
Department store(s) $ $

: 0
~ Other: $ 0 $

. . . 0 0
Alimony, maintenance, and support paid to others $ ; $

Regular eXpenses for operation of business, profession, 0 0
or farm (attach detailed statement) 8 $

0 _ 0
Other (specify): : : $ ’ $

| o 0
Total monthly expenses: - $ ' $
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9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

] Yes No If yes, describe on an attached sheet.

10. Have you paid — or will you be paying ~ an attorney any money for services in connection
with this case, including the completion of this form? [1Yes (& No

~ If yes, how much?

If yes, state the attorney’s name, address, and teiephone number: .
NOT APPLICABLE

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this

form?

(1 Yes &1 No

. If yes, how much‘?

If yes, state the person’s name, address, and telephone number:
NOT APPLICABLE ’ '

12. Provide any other information that will help explain why you cannot pay the costs of this case.
NOT APPLICABLE

I declare under penalty of perjury that the foregoing is true and correct.

- Executed on: APRIL 22 | , 2019

APPENDIX 54. . Y-
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(Signature)
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Supreme Court of the United States

Garvester Bracken
(Petitioner)

v. No. 18-9107

(Respondent) ,
Solicitor General of the. Unlted States
Room 5614, Department of Justice, 950

To Pennsylvanla Ave., N.W. Washlngton Counsel for Respondent:
DC 20530-0001.

- NOTICE IS HEREBY GIVEN that a petition for writ of mandamus in the above-
entitled case was filed in the Supreme Court of the United States on Apr11 25, 2019 and

placed on the docket May 2, 2019.

Beginning November 13, 2017, parties represented by counsel must submit filings
through the Supreme Court’s electronic filing system. Paper remains the official form of
filing, and electronic filing is in addition to the éxisting paper submission requirement.
Attorneys must register for the system in advance, and the registration process may take
several days. Further information about the system can be found at

https: //Www supremecourt. gov/ﬁhngandrules/electromcflhng asgx

Mr. Garvester Bracken
‘Missouri Eastern Correctional Center -
18701.01d Highway 66 '
~ Pacific, MO 63069 '
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NOTE This notice is for no’clﬁcatmn purposes only, and nelther the or1g1nal nora copy should be f1led in the
Supreme Court. :


https://www.supremecourt.gov/filingandrules/electronicfiling.aspx

WAIVER

Supreme Court of the United States

No. 18-9107
The Honorable Judge

Shepherd, Wollam, Grasz

Garvester Bracken v. A
(Petitioner) (Respondent)

I DO NOT INTEND TO FILE A RESPONSE to the petition for a writ of certiorari unless
~ one is requested by the Court. '

Please check the appropriate boxes:
O Please enter my appearance as Counsel of Record for all respondents.

O There are multiple respondents, and I do not represent all respondents. Please enter my
dppearance as Counsel of Record for the following respondent(s) '

0 Jama member of the Bar of the Supreme Court of the United States

.0 Iamnot presently a member of the Bar of this Court. Should a response be requested
the response will be filed by a Bar member. :

- Signature

Date:

(Type or print) N ame

OMr. O Ms. TOMrs. O Miss

Firm

4 Address

City & State. 4 . : - Zip

Phone

SEND A COPY OF THIS FORM TO PETITIONER’S COUNSEL OR TO PETITIONER IF
PRO SE. PLEASE INDICATE BELOW THE NAME(S) OF THE RECIPIENT(S) OF A COPY
OF THIS FORM. NO ADDITIONAL CERTIFICATE OF SERVICE IS REQUIRED.

s Sk
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Obtain status of case on the docket. By phone at 202-479-3034 or via the internet at
http://www.supremecourtus.gov. Have the Supreme Court docket number available.


http://www.supremecourtus.gov

Supreme Court of the United Stétes
Office of the Clerk -
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court -

October 7, 2019 (202) 479-3011

Mr. Garvester Bracken

Prisoner ID #1200097

Missouri Eastern Correctional Center
18701 Old Highway 66 ’
Pacific, MO 63069

Re: ‘In Re Garvester Bracken
No. 18-9107

Dear Mr. Bracken:
The Court today entered the fo’llowi’ng order in the above-entitled case:

The motion of petitioner for leave to pfoceed in forma pauperis is

denied, and the petition for a writ of mandamus is dismissed. See Rule 39.8.

Sincerely,

Scott S. Hai‘ris, Clerk
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IN THE SUPREME COURT’OF THE UNITEDESTATES

GARVESTER BRACKEN )
Petitioner, )
) .
v ) Case No: 18-9107
| )
UNITED STATES COURT OF APPEALS )
FOR THE EIGHTH CIRCUIT )

. Respondent.

ON PETITION FOR REHEARING TO THE
- SUPREME . COURT OF THE UNITED STATES

FOR UNITED STATES COURT OF APPEALS
EIGHTH CIRCUIT .

GARVESTER BRACKEN
MISSOURI EASTERN CORRECTIONAL CENTER ,

18701 OLD HIGHWAY 66
.EPACIFIC MISSOURI 63069
(636) 257-3322
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NOV 14 2009
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JURISDICTIONAL STATEMENT
This"cour.t has jurisdiction to gr‘an‘t and issue: this petition for
.rehearing purs.uant to Article III of the United Stat’eé Constitu,tion,

28 U.S.C. 1651 and Rule 44.
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CERTIFICATE OF GOOD FAITH

I hereby certify that this petition for rehearing is presented
in good faith and not for delay and is restricted to the grounds
limited to intervening circumstances of substantial or controlling

effect or to other substantial grounds not previously presented

andbadjudicated.
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STATEMENT OF CASE

The right to have redress in courts incorporates the right to
.petltlon "in forma pauperis" as an indigent person. Applying the
"three strike rule" regarding state petitioners being granted "in
forma pauperis' status would foreclose a state petltloner s access
to the federal courts as would v1olate-the'F1rst and Fourteenth |
Amendments. For example, if a state circuit court, court of appeals,
and supreme court grants petltloner the rlght to proceed in. forma
pauperis the three strike rule would end all access to have a state
action rev1ewed by a federal court, even 1f a federal questlon of -
1aw was necessary to declde a case or controversy in dispute, in
such case would be repugnant to the Constitution and laws of the
United States. |

Case in p01nt, the Supreme Court . declared that "The rlght to.
access to courts. for redress of wrongs is an aspect of the First
Amendment rlght-to petltlon..;the pepltlon_clause protects the
right of individualsvto appeal to courts...for resolution of legal .

'disputes," See Boronghﬂof Duryea v. GUarnieri,d564 U.s. 131 (2010).
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- ARGUMENT

As a ﬁatter of law it must be first noted that a writ of
mandamus to this Supreme Court of the United States does not ask
the Court to adjudicate the merits of a pleading but rathér ask
the Court to exercise within its supervisory capacity over lower

~courts when called for. In the casé Dickerson v. United States the
Court made clear that ''the Supreme Court of the United States has
supervisory authority over the federal courts. See Dickerson, 530
“U.S. 428, 437 (2000).

As is here the court deciding to deny in forma pauperis the
basis for which the petition for writ of mandamus was dismissed
without cause 1is contrafyvto and would bg.in violation of .the
Constitution and the laws of the United States. "A violation is
not simply an act or conduct, it is an adt or éonduct that is
contrary to law." See Richardson v. United States, 526 U.s. 813,
818 (1999) |

GROUND ONE -

Section 28 U.S.C. 1915(g) states "in no event shall a brisoner
bring a civilvaction or appeal a judgment in a civil action or
proceeding-under-this section if the prisoner has on three or more
occasions, while detained in any facility brought an action or
a?peal in a court of the United States that was dismissed on the
grounds that it is frivdlous, malicious, or fails to state a claim
upon which relief may be granted." |

_ Case in point iﬁ is settled law as announced in the case of
Duke v. TUEher, 204 U.S. 623, 631 (1907) that "a proceeding in
mandamus is not a civil:aétion,“ therefore making the requirements

under section 28 U.S.C. 1915(g) inoperable in this instance. To _ 
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another point, the Courts below which granted in forma pauperis
did not give an opinion and does not give rise or cause to draw
“inference on the grouhdé of frivolousness or maliciousness and
should not be misconstrued otherwise if not stated in their
conclusions therefore it cannot be considered as a "strike"
against petitioner.as a matter of law. The Supreme Court further
announced that "In 1892, Congress enacted the informa pauperis
(IFP) statute, now codified at 28 U.S.C. 1915 to ensure that indigent
litigants have meaningful access to the federal courts. See Bruce
v Samuels, 136 S. Ct. 627, 630 (2016); '"that statute is intended
to guarantee that no citizen shall be denied an opportunity to
commence, prosecute, or defend an action, civil or criminal in any
Court of the United States solely'becduée his poverty makes it |
impossible for him to pay or secure the cost. See Adkins v Dupont
de Nemours & Co., 335 U.S. 331, 342 (1948). |

The Court{s conclusion reveals no plaﬁﬁble_explanation or
leg@l reasoniﬁg for its decision. In the ordinary course of'legal
proceedings it is the duty of the‘Court to explain its decision
in order to bind the parties subject to be reviewed by a higher
.courts.'Merely‘claiming that frivohbusneSs or maliciousnéss exits
in itsélf is not enoﬁgh it must be a primad facie showing on the
record spoken of to a legal certaiﬁty Wﬁich is not the case here.
Finally,hit was made clear that "mandamus is a remedy to compel
any pérson, corporétion,vpublic functibnary, or tribunal to perform
B a‘duty required by law, where the duty sought to be enfbrced_is
‘clear and ihdisﬁutable, and the'pafty’seeking relief héé ﬁo otﬁér R

legal remedy." See Riggs v. Johmson, 173 U.S. 166, 193 |11867).
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GéOUND TWO
‘The court rejected granting "in forma pauperis' on a petition
for writ of mandamus citing Rule 39.8, frivoiaus or malicious grounds
for reaching its decisidn, however, did not state any content found d
to be supportlve for its- decision. See Rule 39 8.

- First, on the ground that the writ of mandamus is frlvolous
fails because the facts averred in.the petition are fully suppqrted-v
on the face of thevreCOrd and documentary’euidence appended to which
the law is to be applled to as brlefed There is no ev1dence that
the writ of mandamus filed contalned any textual or wrltten language
IlSIHg to the level of frlvolousnessr "The frivolousness standard
author1z1ng sua sponte dlsmlssal of an ’in forma-pauperis‘eomplaint"
‘only 1f the petltloner cannot make any rat10na1 argument in law or
fact which would entitle him or her to rellef." See'Neltzke V. Wllliamah
490 U.S. 319, 323 (1989). | | | | |

| As to the-first point the frivelous standard has ndt_been met
and'petitioner-should,be alloWed.to proceed "in forma pauperis' status
as a'matter of law. 1 | | |
'Secdnd, on the grdund that- the writ of mandamus cdntained'within_
| maliciousrmaterial'fails'because the writ is based on'cdnstitutional
grounds whlch constltutes a deprlvatlon of a legal rlght. The court
p01nts to no part of the writ of mandamus f11ed in support of 1ts
Qontentlons made warranting dlsmlssal. o

CONCLUSTON -
It is therefore approprlate for this court to grant. in forma

- pauperis" statuSQand_lssue mandamus 1n»the interest of Justice‘
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the fdregoing was mailed from the
Missouri Eastern Correctional Center (Mailroom) 18701 01d Highway

‘66 Pacific Missougi 63069'to:

‘ ,Supreme Court of the United States

Office of the Clerk
‘Washington DC 20543-0001

-

Bricken,  Gan@sEr

State of Miséouri

County of.'
Sﬁbséribed and sworn to me this 31 day of October 2019.

KEITH A. WATSON
Natary Public - Notary Seal
State of Missouri -t
-} ,Commissioned for St. Charles Courty: {
My Commission Expires: May 16, 2020 |
Commission Number: 04

My Commission Expires:

. Jﬂwk ' _{ [4 : N : /.Notaf&§bé§l§éd'
Sk of M
Ths f@_(O/c(’ WhAS 5{17"‘&! befoe /‘10,{ on 'Gé?fo&, 3/ 07&/?’ :
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My Commlssaon Explres 2T 2:3

CERTIFICAIE OF SERVICE

I hereby certlfy that a copy of the foregoing was malled from. the

Missouri Eastern Correctional Center 18701 0ld Highway 66, Pacific
Missouri 63069. |

Unlted States Attorney General Offlce
Department of Justice
905 Pennsylvania Ave Rm 5616
Washlngton D.C. 20543-0001

Clerk of the Supreme Court
One First Street N.E.
Washlngton D.C. 20543~ 0001

. ~ Chrvester Bracken
State of Missouri !

County of

Subécribed and sworn before me this 27 day of November 2019.

—JACOB BAKER
N Pub!ic - Notary Seal

| tate of Missouri
issioned for St. Louis courty |
M/% Myc%'(')‘rrr‘\‘misslon Expires: June 271 2023 1

Commussm n Nu mb r. 197541
Notary Public -

S .9;««/{ H-12319
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