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UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

No. 19-7428
(2:18-cv-00612-MSD-DEM)

TIMOTHY W. HATTER

Petitioner - Appellant

v.

HAROLD W. CLARKE, Director of the Virginia Department of Corrections 

Respondent - Appellee

ORDER

The court denies the petition for rehearing and rehearing en banc. No judge 

requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc. 

Entered at the direction of the panel: Judge King, Judge Floyd, and Judge

Harris.

For the Court

/s/ Patricia S. Connor. Clerk
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UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

No. 19-7428
(2:18-CV-00612-MSD-DEM)

TIMOTHY W. HATTER

Petitioner - Appellant

v.

HAROLD W. CLARKE, Director of the Virginia Department of Corrections 

Respondent - Appellee

JUDGMENT

In accordance with the decision of this court, a certificate of appealability is 

denied and the appeal is dismissed.

This judgment shall take effect upon issuance of this court's mandate in 

accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR. CLERK



UNPUBLISHED

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

No. 19-7428

TIMOTHY W. HATTER,

Petitioner - Appellant,

v.

HAROLD W. CLARKE, Director of the Virginia Department of Corrections, 

Respondent - Appellee.

Appeal from the United States District Court for the Eastern District of Virginia, at 
Norfolk. Mark S. Davis, Chief District Judge. (2:18-cv-00612-MSD-DEM)

Submitted: December 17, 2019 Decided: December 20, 2019

Before KING, FLOYD, and HARRIS, Circuit Judges.

Dismissed by unpublished per curiam opinion.

Timothy W. Hatter, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.



PER CURIAM:

Timothy W. Hatter seeks to appeal the district court’s order adopting the 

recommendation of the magistrate judge and dismissing as time-barred his 28 U.S.C

§ 2254 (2012) petition. The order is not appealable unless a circuit justice or judge issues

28 U.S.C. § 2253(c)(1)(A) (2012).a certificate of appealability. A certificate of

appealability will not issue absent “a substantial showing of the denial of a constitutional 

right. ’ 28 U.S.C. § 2253(c)(2) <2012). When the district court denies relief on the merits,

a prisoner satisfies this standard by demonstrating that reasonable jurists would find that

the district court s assessment of the constitutional claims is debatable or wrong. Slack v. 

McDaniel, 529 U.S. 473, 484 (2000); see Miller-El v. Cockrell, 537 U.S. 322, 336-38 

(2003). When the district court denies relief procedural grounds, the prisoner must 

demonstrate both that the dispositive procedural ruling is debatable, and that the petition 

states a debatable claim of the denial of a constitutional right. Slack, 529 U.S. at 484-85. 

We have independently reviewed the record and conclude that Hatter has not made

on

the requisite showing. Accordingly, we deny his motion for a certificate of appealability, 

deny leave to proceed in forma pauperis, and dismiss the appeal. We dispense with oral 

argument because the facts and legal contentions are adequately presented in the materials 

before this court and argument would not aid the decisional process.

DISMISSED
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FILEDUNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGIN] 

Norfolk Division
A

SEP 1 0 2019

TIMOTHY W. HATTER (#1173445), CLERK. US DiSTRiCT COUR1 
_____  NORFOLK.

Petitioner,

v. ACTION NO. 2:18cv612

HAROLD W. CLARKE,

Respondent.

FINAL ORDER

This matter was initiated by petition for 

corpus under 28 U.S.C.
a writ of habeas

§ 2254. The petition alleges violation of 

federal rights pertaining to Petitioner Timothy W.

"Petitioner") convictions on February 8 

Virginia Beach Circuit Court, for one count of malicious

Hatter's
"Hatter" or 2011, in the

wounding
and two of contempt of court. 

convictions, Petitioner was sentenced to 

and 20 days in prison.

counts As a result of the

serve a total of 12 years

The matter was referred to a United States Magistrate Judge 

pursuant to the provisions of 28 

72 of the Rules of the 

Eastern District of Virginia. 

July 31,

as Hatter's claims

not presented evidence sufficient to 

Each party was advised of his

for report and recommendation

U.S.C. § ©36(b)(1)(B) and (C) and Rule

United States District Court for the 

The Report and Recommendation filed 2019 recommends
dismissal of the petition with prejudice, 

time-barred and he has 

overcome the bar for federal review.

are

1
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right to file written objections to the findings and

recommendations made by the Magistrate Judge, 

the court received Petitioner's Objections to the Report and

The Respondent filed no response to the objections 

and the time for responding has now expired.

The court,

On August 19, 2019,

Recommendation.

having reviewed the record and examined the 

objections filed by Petitioner to the Report and Recommendation,

and having made de novo findings with respect to the portions 

does hereby adopt and approve the findings and 

recommendations set forth in the Report and Recommendation filed 

July 31, 2019.

objected to,

It is, therefore, ORDERED that Respondent's Motion 

to Dismiss (ECF No. 12) be GRANTED and Hatter's petition be DENIED

and DISMISSED with prejudice.

Finding that the basis for dismissal of Petitioner's § 2254 

petition is not debatable, and alternatively finding that 

Petitioner has not made a "substantial showing of the denial of a

constitutional right," a certificate of appealability is DENIED. 

28 U.S.C. § 2253(C); see Rules Gov. § 2254 Cases in U.S. Dist. 

11(a); Miller-El v. Cockrell, 537 U.S.

McDaniel, 529 U.S. 473, 483-85 (2000).

Petitioner is ADVISED that

Cts.

322, 335-38 (2003); Slack V.

because a certificate of

appealability is denied by this Court, he may seek a certificate 

from the United States Court of Appeals for the Fourth Circuit. 

Fed. Rule App. Proc. 22(b); Rules Gov. § 2254 Cases in U.S. Dist.

2
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Cts. 11(a). If Petitioner intends to seek a certificate of

appealability from the Fourth Circuit, he must do so within thirty 

(30) days from the date of this Order. Petitioner may seek such a 

certificate by filing a written notice of appeal with the Clerk of

the United States District Court, United States Courthouse, 600

Granby Street, Norfolk, Virginia 23510.

The Clerk is directed to mail a copy of this Final Order to 

Petitioner and to provide an electronic copy of the Final Order to 

counsel of record for Respondent.

flUtsB-/s/
MARK S. DAVIS
CHIEF UNITED STATES DISTRICT JUDGE

Norfolk, Virginia

fO 2019

3
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

NORFOLK DIVISION

TIMOTHY W. HATTER,

Petitioner,

v. CASE NO. 2:18cv612

HAROLD W. CLARKE,

Respondent

JUDGMENT IN A CIVIL CASE

[ ] Jury Verdict. This action came before the Court for a trial by jury. The issues have been 
tried and the jury has rendered its verdict.

[X] Decision by the Court. This action came for decision by the Court. The issues have been 
considered and a decision has been rendered.
Cooper

IT IS ORDERED AND ADJUDGED that Respondent’s Motion to Dismiss be 
GRANTED and Hatter’s petition be DENIED and DISMISSED with prejudice. A 
certificate of appealability is DENIED. Petitioner is ADVISED that be may seek a 
certificate from the United States Court of Appeals for the Fourth Circuit by filing a 
written notice of appeal with the Clerk of the United States District Court within thirty 
(30) days.

DATED: September 10, 2019

FERNANDO GALINDO 
Clerk of Court

/s/
By

Jaime Meyers 
Deputy Clerk
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Norfolk Division

TIMOTHY W. HATTER (#1173445),

Petitioner,

v. ACTION NO. 2:18cv612

HAROLD W. CLARKE,

Respondent.

ORDER

The court received and filed a petition for writ of habeas 

corpus submitted by pro se Petitioner Timothy W. Hate, r,

§ 2254, along with the $5.00 filing fee.

The petition alleges violation of federal rights pertaining to 

petitioner's convictions on February 8, 2011, in the Virginia Beach

pursuant

to 28 U.S.C.

Circuit Court, for one count of malicious wounding and two counts 

of contempt of court. As a result of the convictions Petitioner 

states he was sentenced to serve a total of 12 years and 20 days in 

prison.

It is ORDERED that the petition shall be deemed amended to 

substitute as the sole respondent in this proceeding Harold W. 

Clarke, Director of the Virginia Department of Corrections 

Rule 2 of the Rules Governing Section 2254 Cases in the United 

States District Courts (foil. 28 U.S.C. § 2254).

See
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The Respondent is therefore ORDERED to file within thirty (30) 

days from the date of this Order an answer to the petition

conforming to the requirements of Rule 5 of the Rules Governing 

Section 2254 Cases in the United States District Courts, together 

with the attachments specified in Rule 5, and if appropriate, a 

'•motion to dismiss. 

separately from the answer.

Any motion to dismiss should be filed

Without limiting the 

Respondent shall advise whether the Petitioner's claim is timely or

answer,

whether there is any basis to excuse an untimely Petition, and 

whether Petitioner has exhausted his state court remedies with

respect to the issues raised in the federal petition. Petitioner 

may, if he desires, file a response to Respondent's answer and any 

motion to dismiss within twenty-one (21) from the date on which the 

answer and any motion to dismiss is filed. See Local Civil Rule

7(K), Roseboro v. Garrison, 528 F.2d 309 (4th Cir. 1975). The

reply may include counter-affidavits, statements, exhibits, or 

other legal or factual material that supports petitioner's position 

in this case, including a legal brief in opposition to the one

filed by Respondent.

Petitioner is further advised that if he does not reply to the 

answer and any motion to dismiss, and/or does not send a complete 

copy of his reply to counsel for Respondent, the court will decide 

the petition on the papers already filed by Petitioner and counsel 

for Respondent. A decision favoring the Respondent would result in 

the dismissal of Petitioner's section 2254 petition.

2
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If Petitioner's filing is timely and he has exhausted his 

state court remedies pertaining to his allegations by direct appeal 

or by a state habeas corpus proceeding, Respondent is requested to 

cause the state court records and transcripts of Petitioner's 

original trial and related proceedings and the state court's habeas

corpus transcripts and records,-if any, applicable to the grounds 

alleged in the petition, to be forwarded to this court for 

examination WITHIN THIRTY (30) DAYS OF THE DATE OF THIS ORDER.

State court records and transcripts will be carefully maintained 

and will be returned to the Clerk of the 

termination of this proceeding.

Upon the filing of Respondent's answer and any motion to 

dismiss, any reply by Petitioner, and the receipt of the state 

court records and transcripts, this court will enter such further 

order as may be appropriate.

Pursuant to Fed. R. Civ. p.

proper court upon

73, the parties are advised of

their opportunity to consent to the jurisdiction of the Magistrate 

Judge under 28 U.S.C. § 636(c). Attached to this Order is a

consent form which the parties should file if they wish to consent.

Petitioner is REMINDED of the requirements of Rule 5 of the 

Federal Rules of Civil Procedure. Petitioner must serve a copy of

every pleading and every written motion, notice and similar 

on the Respondent, 

document to counsel for Respondent.

papers
Service shall be made by mailing a copy of the

Petitioner is ADVISED that no 

document submitted by him will be filed in or considered by the

3
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court unless he also attaches a certificate stating that Petitioner 

has served or mailed copies of the document 

Respondent.
to counsel for

The certificate should also show the date and 

The court has enclosed a sample Certificate of Service 

that Petitioner may copy and use for this purpose.

manner
of service.

Further, Petitioner must immediately advise the court of his 

new address in the event he is transferred, released, or otherwise 

relocated while the action is pending.

IN DISMISSAL OF THE ACTION.

Service shall be made upon Respondent in accordance with the 

Agreement on Acceptance of Service, 

also be mailed to Petitioner.

FAILURE TO DO SO MAY RESULT

A copy of this Order shall

JsL
Douqins E. Millar
United States Magistrate Judge

DOUGLAS E. MILLER
UNITED STATES MAGISTRATE JUDGE

Norfolk, Virginia

February 8, 2019

4
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IN THE UNITED STATES DISTRICT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Norfolk Division

COURT

TIMOTHY W. HATTER, #1173445,

Petitioner,

v. Civil Action No. 2:18cv612

HAROLD W.
Virginia Department of Corrections,

CLARKE, Director,

Respondent.

MAGISTRATE JUDGE'S REPORT AND RECOMM^ttn-iftiTTON

Petitioner, Timothy w. 

filed a Petition for

Hatter ("Petitioner" or 

a Writ of Habeas Corpus pursuant

"Hatter")

to 28 U.S.C.
§ 2254. Pet. (ECF No. 1) . The Circuit Court of the City of 

Hatter of malicious wounding andVirginia Beach convicted two
counts of contempt of court on February 8, 

Commonwealth v. Hatter. No.

2011. Sentencing Order,

CR10-1367 (Va. Beach Cir. Ct. Nov. 8,
2011) (ECF No. 14-1); Pet. 1. The court - sentenced Hatter to 20
years, with 8 years suspended 

10 days for each count of
on the malicious wounding count and 

contempt of court. Sentencing Order,- 

was referred to the undersignedPet. 1. Hatter's habeas petition

United States Magistrate Judge pursuant to 28 U.S.C.
§§ 636 (b)(1)(B) and (C), and Rule 72(b) of the Federal 

Civil Procedure for

petition is time-barred,

Rules of

a Report and Recommendation. Because Hatter's 

and he has not shown any basis to toll

1
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the statute of limitations 

undersigned recommends
or excuse his untimely filing, 

that the court dismiss
the

the petition.
I. STATEMENT OF THE CAfiB

This petition arises 

in the Circuit Court 

alleges his trial 

pleading guilty and into " 

states he "

out of Hatter 

of the city of Virginia

s conviction and sentence

Beach. Petitioner
attorney "coerced and badgered" 

takfing] a plea deal."
Petitioner into 

Hatter 

attorney 

and that his 

the five (5)

— His Petition alleges that he later learned

Pet. 18.
only took the [plea] deal 

told [Hatter] that she had 

mother had also

after his [trial] 

spoken with his mother

encouraged [Hatter] to take year
deal."

an agreed- 

agreement, and that his 

He then requested and 

sentencing hearing.

upon sentence was not part of his plea

trial attorney 

received a different

never spoke with his mother.

attorney for the Id. at
19. Hatter also allegedly 

arguing the judge could 

Hatter received two 

the [trial] judge and his 

No. 16) .

requested a new s ent encing j udge, 

sentencing becausenot be impartial at

contempt of court charges after « cursing out 

Pet'r's Reply 3 (ECFtrial attorney."

Hatter's sentencing attorney filed two motions before the 

a motion to withdraw Petitionersentencing hearing: (1) 

plea, and (2)
's guilty 

judge recuse herself 

Both motions were denied.

a motion requesting the trial
for the sentencing hearing. 

Hatter was sentenced

Id. Id.
on November 8, 2011, to 20 years with 8 years

2
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suspended and 10 days each for each 

Order; Pet. l.

attorney file a direct appeal because 

into making a guilty plea by his trial 

Hatter's sentencing attorney advised 

to a direct appeal because 

states he believed his

to file a direct appeal and therefore 

filed.

count of contempt. Sentencing 

requested hisHatter states he then sentencing 

Hatter had been "tricked

attorney."

Hatter he possessed no right 

Hatter pleaded guilty.

Pet. 18.

Id. Hatter

sentencing attorney regarding his inability

no direct appeal was ever
Id. at 19.

Hatter served the first 

Ridge Correctional Center 

have had limited

portion of his sentence at Wallens 

("Wallens Ridge"), where he claims to

to conduct legal 

He argues his lack of legal knowledge, "

access research. Pet'r's
Reply l.

3.2 learning 

prevented him from 

predicate underlying his right 

move to Lawrenceville Correctional

average," and lack of access to legal research

being able to learn of the factual 

to appeal until his
Center

("Lawrenceville").

He states he did not 

possessed a right to appeal his 2011

Id. at 1-2.

encounter anyone who advised him he 

conviction until his transfer 

after that right had already 

After learning of his right

to Lawrenceville in February 2018, 

expired.

a direct appeal and 

Lawrenceville, Hatter conducted 

a Petition for Writ of Habeas

id. at 3; Pet. 13.
to file

case law from fellow inmates at 

his own legal research 

Corpus with the Virginia Supreme

relevant

and filed

3
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Court on May 29, 

180703 (Va. Aug.

2018. Dismissal Order, Hatter v. Clarke, No.
30, 2018) (ECF No. 

vir9inia dismissed Hatter'

14-2) . The Supreme Court of

s petition as untimely under Virginia 

on August 30, 2018.Code § 8.01-654 (A) (2) 

instant petition on November 8,

Hatter seeks relief primarily on the ground of ineffective 

assistance of counsel.

Id. Hatter filed the

2018.1 Pet. 15.

Pet. 3. He alleges his trial and
sentencing attorneys provided him false 

legal rights during the 

the City of Virginia Beach.

information regarding his

court proceedings in the Circuit Court of 

See id. at 5, 13-14, 17-18. Hatter
also alleges his sentencing attorney misinformed 

right to appeal, and that he did 

appeal until encountering fellow inmates 

knowledge at Lawrenceville in

him regarding the

not become aware of his right to 

with the necessary legal 

Specifically, 

Corpus
was timely filed because the statute of limitations did not begin 

to run until he learned of the factual 

claim, which he asserts was in 2018.

2018. Id. at 13-14.

Petitioner contends his federal Petition for Writ of Habeas

predicate underlying his

The Government moved to dismiss Hatter' 

to state a claim for relief under 

§ 2254.

s petition for failure

28 U.S.C. § 2244 and 28 U.S.C.
Resp't's Mot. to Dismiss (ECF No. 12) . Pursuant to

An inmate's petition is deemed 
prison authorities, 
executed the certification that the 
was placed in the prison mailing

filed when delivered 
Lack, 487 U.S.

Petition for Writ of Habeas 
system on November 8,

to the proper 
Hatter 
Corpus 

Pet. is.

Houston v. 266 (1988).

2018.
4
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Roseboro v. Garrison, 528 F.2d 309 (4th Cir. 1975), the Government
properly provided notice 

Government's motion to dismiss 

I(3- at 2; Resp't's Br.

Answer 10 (ECF No. 14). 

and the matter is ripe for review.

RECOMMENDED FINDINGS OF FACT

to the pro s# Petitioner of the

and of Petitioner' s right to reply, 

to Dismiss and Rule 5in Supp. of Mot.

Hatter timely filed his Reply (ECF No. 16)

II. AND CONCLUSIONS OF LAW

A. Hatter's Petition is Time-Barred. 

Under 28 U.S.C. § 2244 (d)(1) (A)-(D), a prisoner seeking
federal habeas corpus relief from a state court conviction is 

year statute of limitations which shallsubject to a one-
run from

the latest of the date on which (A) the judgment becomes

filing a petition is removed;

final ;

(B) any state-created impediment

(C) the United States Supreme 

asserted;2 or (D) the claim's factual predicate

Court newly recognizes the right

was or could have
been discovered through due diligence, 

should be
Although pro se petitions 

the Court"liberally construed," 

advocate" by creating claims
cannot become "an

or allegations inadequately pleaded. 

106 (1976) ; Beaudett v. City of 

1277-78 (4th Cir. 1985) .

Estelle v. Gamble. 429 U.S. 97,

Hampton, 775 F.2d 1274,

2 28 U.S.C.is nnt- **- <§ 2244 (d> (1) (C) is not addressed in this report because it

^yr”r£^ a
g e rise to a delayed limitation period under this section. would

5
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Hatter's petition and reply implicitly 

limitations should begin 

predicate of the claim 

through the exercise

argue the statute of 

the date on which the factual 

. presented could have been discovered 

of due diligence."

to run on "

28 U.S.C. § 2244

transfer to Lawrenceville 

encountered inmates with relevant legal

the underlying factual 

Pet'r's Reply 3. 

Ridge he was unable to obtain 

revealed the underlying factual

(d) (1) (D) . He argues that only after his 

in February 2018, where he

knowledge, was he first able to discover

predicate of his claim through due diligence.

Hatter also alleges while at Wallens 

legal documents which would have

predicate of his claims. Id.

The Court cannot consider this correctional facility change 

the statute of limitations 

not learn any new facts upon his 

instead, he alleges only that he became 

regarding his appellate rights. It 

new factual predicate,

as the latest possible date from which 

began to run, because Hatter did 

transfer to Lawrenceville. 

acquainted with the legal rules

is well established that only a 

understanding of 

limitation period under

not a new
the legal consequences,

§ 2241(d)(l)(D). 

183-84 (4th Cir. 

predicate required for statutory tolling 

new fact, but a legal rule or standard is not

will extend the

See Whiteside v. United
States. 775 F. 3d 180, 2014) (holding factual 

requires discovery of a 

a fact).

cannot delay the running of the limitations 

it began to

Because Hatter 

period under § 2244(d)(1)(D), run on the date his

6
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"judgment became final by the 

expiration of the time for

For Hatter, that date

conclusion of direct review 

seeking such review."

or the

28 U.S.C. § 2244
(d) (1) (A) .i was December 8, 2011, when the
30-day time for appealing his conviction expired.3 

limitation period expired
And the federal

one year later, on December 8, 

Although filing a timely habeas petition
2012.

with the State would 

a petition "untimely under 

See Pace v. DiGuglielmo.

have tolled the statute of limitations, 

state law" would not do so. 544 U.S.
408, 414 (2005). Hatter's state petition was not timely.

a state habeas corpus petition for 

years from the date 

court or within one year from either

Under
Virginia Code Section 8. 01-654,

a criminal sentence "shall be filed within two

of final judgment in the trial 

final disposition of the direct

filing such appeal has expired, 

the latest possible date 

habeas

appeal in state court or the time 

whichever is later." Here,

Hatter could have filed a petition for

corpus in Virginia state court was December 8, 2013.
However, Hatter did not file his petition 

to the Supreme Court of Virginia 

five years late.

for writ of habeas 

until May 29,

Hatter's petition to the Virginia

corpus

2018, more than

Supreme Court
was therefore not properly filed and did 

statute of limitations, which had also
not toll the federal 

already expired on December

3 Pursuant to Virginia Supreme Court Rule 5A-6 
from November 8, 2011, the date the trial * ' 
sentencing order, to note his 
This date would have been 
an appeal expired.

Petitioner had 30 days 
court entered Petitioner's

note

7
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8, 2012. Therefore, Hatter's present petition is barred by the
statute of limitations.

B. Hatter Provided Insufficient Evidence to Warrant Equitable
Tolling.

While the goal of AEDPA is to "eliminate delays in the federal

process," it is not intended to undermine "basic 

corpus principles."

habeas review

habeas Holland, 560 U.S. at 648-49.

, while equitable tolling can exist under AEDPA, 

petitioner' is 'entitled to equitable tolling' only if he 

‘ (1) that he has been pursuing his rights diligently, 

some extraordinary circumstance stood in his 

timely filing." id.

Therefore "a

shows

and (2) that

way' and prevented

at 649 (quoting Pace, 544 U.S. at 418). It
is often a fact -intensive'w \ inquiry" to determine whether an

extraordinary circumstance exists which would 

tolling.
warrant equitable

See id. at 654 (quoting Gonzalez v. Crosby, 545 U.S.
524, 540 (2005) (Stevens, J.,

Holland the Court found evidence of 

remanded for further fact-finding where

dissenting)). For example, in

extraordinary negligence but

the client repeatedly 

asked the attorney to respond and even conducted his own research

to present to the attorney regarding the proper filing dates, yet 

the attorney never followed the client's suggestions.

The Fourth Circuit limits equitable tolling 

circumstances when impediments 

conduct prevent a timely filing.

Id. at 652.

to those rare

external to the petitioner's

See Whiteside. 775 F.3d at 184.

8
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And in the case of an unrepresented prisoner, ignorance of the law 

a basis for equitable tolling.is not See Castillo v. Perritt,
142 F. Supp. 3d 415,

Sosa, 364 F.3d 507, 512 (4th Cir. 2004)) 

States. 879 F.

418 (M.D.N.C. 2015) (quoting United States v.

; see also Jones v. United 

496 (E.D.N.C. 2012) .Supp. 2d 492, Neither is
restricted access to 

sufficient for equitable tolling. 

2:10CV512,

a law library an extraordinary circumstance 

See Eastwood v. Clarke, No.
2011 WL 13192910, at *1 (E.D. Va. Apr. 27, 2011).

Here, Hatter simply alleges his lack of legal knowledge, 

combined with the heightened level 

detention facility,
of security at his initial 

prevented him from timely realizing the 

as well as the ability to file theappealability of his claim

present petition. Hatter began his sentence at Wallens Ridge in 

early 2012 but was moved to Lawrenceville in February 2018, where

Hatter alleges he was first able to learn of 

arguments underpinning his habeas

the facts and legal

corpus petitions. 

specifically, Hatter alleges his prior unfamiliarity with

More

the law

led him to believe his attorney's advice without question regarding 

the inability to appeal the Circuit Court of the City of Virginia 

As set forth above, his unfamiliarity with theBeach's decision.

law and lack of immediate access to legal materials is insufficient

to excuse Hatter's six-year delay in filing, 

presented no evidence he has diligently pursued his 

McQuiqgin v.

Moreover, Hatter has

rights. Cf.
Perkins, 569 U.S. 383, 391-92 (2013) (holding

9
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Petitioner did not exercise due diligence by waiting six years to
\

file federal habeas corpus relief).

C. Hatter Provided Insufficient Evidence of Actual 

Overcome the Time-Bar.
Innocence to

Petitioner may a time-bar by making a credible 

so, he must produce new reliable

overcome

showing of actual innocence. To do

evidence sufficient to persuade the court 

have found him guilty beyond a reasonable doubt.

Hatter has not asserted a claim for actual innocence 

or produced new reliable evidence on which such a claim could be 

premised.

no reasonable juror would

McQuigqin, 569
U.S. at 386.

III. RECOMMENDATION

Hatter's claims are time-barred and he has not presented 

sufficient evidence to allow the court to consider his late filing. 

Therefore, the undersigned recommends that Respondent's Motion to 

Dismiss (ECF No. 12) be GRANTED and Hatter's Petition for a Writ 

of Habeas Corpus (ECF No. 1) be DENIED and DISMISSED WITH

PREJUDICE.

10



Case 2:18-cv-00612-MSD-DEM Document 17 Filed 07/31/19 Page 11 of 13 PagelD# 93

IV. review procedure

By copy of this Report and Recommendation, 

notified that pursuant to 28 U.S.C.
the parties are

§ 636(b)(1)(C):

1. Any party may serve upon the other party and file 

written objections to the

with the
Clerk foregoing findings and

recommendation within fourteen (14) days from the date of mailing
of this Report to the objecting party, 

computed pursuant to Rule 6(a) of the Federal Rules 

Rule 6(d) of the Federal Rules of Civil

see 28 U.S.C. §
636 (b) (1) (C) ,

of Civil Procedure.

Procedure permits and extra three (3) days, if service occurs by 

A Party may respond to another party's objection within 

fourteen (14) days after being served with 

Fed. R. Civ.

mail.

a copy thereof. See

P 72 (b)(2) (also computed pursuant to Rule 6(a)

(d) of the Federal Rules of Civil Procedure).

2. A district judge shall make a de novo determination of 

those portions of this

and

report

recommendations to which objection is made.

The parties are further notified that failure 

objections to the findings and recommendations

or specified findings or

to file timely 

set forth above

will result m waiver of the right to appeal from a judgment of 

this Court based on such findings and recommendations. Thomas v.
Arn, 474 U.S. 140 (1985) ; Carr v. Hutto, 

1984) ; United States v. Schronce,
737 F.2d 433 (4th Cir.

727 F.2d 91 (4th Cir. 1984).

11
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The Clerk is directed to mail

Recommendation to the Petitioner and 

counsel of record for the Respondent.

a copy of this Report and 

provide an electronic copy to

Douglas E. Millefc3lF ’ "
United States Magistrate Judge

DOUGLAS E. MILLER
UNITED STATES MAGISTRATE JUDGE

Norfolk, Virginia

July 31, 2019

12
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Clerk's Mailing Certificate

A copy of the foregoing was mailed this date to:

Timothy W. Hatter 
#1173445

Lawrenceville Correctional Center 
1607 Planter Road 

Lawrenceville, VA 23868

A copy of the foregoing provided electronically this datewas
to:

Victoria Lee Johnson
Office of the Attorney General (Richmond) 

202 North 9th Street 
Richmond, VA 23219

31_. 2019

13



&?i¥ncte.X CL
VIRGINIA:

3n the Supreme Qowtt of ‘Virginia fie£d at the. Supreme Qowtt Ruilding in the 
Qitg, of Richmond on Jfiwtodag the 30th dag. of dugudt, 2018.

Timothy W. Hatter, No. 1173445, Petitioner,

against Record No. 180703

Harold W. Clarke, Director,
Virginia Department of Corrections, Respondent.

Upon a Petition for a Writ of Habeas Corpus

Upon consideration of the petition for a writ of habeas corpus filed May 29, 2018, the 

Court finds that, as to petitioner’s revocation proceeding in the Circuit Court of the City of 

Hampton, the petition was not filed within one year after petitioner’s revocation. See Booker v. 

Director, 284 Va. 6, 6, 727 S.E.2d 650, 651 (2012). Further, as to petitioner’s convictions in the 

Circuit Court of the City of Virginia Beach, the petition was not filed within two years from the 

November 2, 2011 final judgment in the trial court. Code § 8.01-654(A)(2). Accordingly, the 

Court is of the opinion that the petition was not timely filed. It is therefore ordered that the 

petition be dismissed.

A Copy,

Teste:

Patricia L. Harrington, Clerk

DBy:

Deputy Clerk


