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State of Ohio, 

Plaintiff, 

vs. 

Scott Group, 

Defendant. 

IN THE COURT OF COMMON PLEAS 
MAHONING COUNTY, OHIO 

) Case No. 1997 CR 66 
) 
) Judge Lou A. D'Apolito 
) 
) 
) Judgment Entry 
) 
) 
) I llDlllll llllll lllll llll Ill I I llll II Ill Ill 

This matter is before the Court on Defendant's Motion for leave to file a motion for a 
new trial. 

Upon consideration of the motion, the attachments thereto and the States response, the 
Court holds as follows: 

Criminal Rule 33 provides that a trial court may grant a defendant a new trial where his 
substantial rights were materially affected by any of the following: 

1997CR 
00066 
00040628948 

CRJUD 

a. Irregularity in the proceedings, or in any order or ruling of the court, or abuse 
of discretion by the court, because of which the defendant was prevented 
from having a fair trial; 

b. Misconduct of the jury, prosecuting attorney, or the witnesses for the state; 

c. Accident or surprise which ordinary prudence could not have guarded 
against; 

d. That the verdict is not sustained by sufficient evidence or is contrary to law. 
If the evidence shows the defendant is not guilty of the degree of crime for 
which he was convicted, but guilty of a lesser degree thereof, or of a lesser 
crime included therein, the court may modify the verdict or finding 
accordingly, without granting or ordering a new trial, and shall pass sentence 
on such verdict or finding as modified; 

e. Error of law occurring at the trial; 

f. When new evidence material to the defense is discovered, which the 
defendant could not with reasonable diligence have discovered and produced 
at trial. When a motion for a new trial is made upon the ground of newly 
discovered evidence, the defendant must produce at the hearing on the 
motion, in support thereof, the affidavits of the witnesses by whom such 

A-6



evidence is expected to be given, and if time is required by the defendant to 
procure such affidavits, the court may postpone the hearing of the motion for 
such length of time as is reasonable under all the circumstances of the case. 
The prosecuting attorney may produce affidavits or other evidence to 
impeach the affidavits or other evidence to impeach the affidavits of such 
witnesses. 

Here, Defendant contends that he is entitled to a new trial base upon newly discovered 
evidence. 

The Supreme Court of Ohio has previously held that the decision to grant a new trial base 
upon "grounds of newly discovered evidence falls within the sound discretion of the trial court." 
State v. LaMar, 95 Ohio St.3d 181, 202, 2002 Ohio 2128, 767 N.E.2d 166, citing State v. 
Hawkins, 66 Ohio St.3d 339, 350, 612 N.E.2d 1227 (1993). And "the discretionary decision to 
grant a new trial is as extraordinary measure which should be used only when the evidence 
presented weighs heavily in favor of the moving party." State v. Gresham, gth Dist. No. 88013, 
2007 Ohio 636,iJ 11, citing State v. Otten, 33 Ohio App.3d 339, 340 (9th Dist. 1986). 

Motions for new trial on account of newly discovered evidence shall be filed within one 
hundred twenty days after the day upon which the verdict was rendered, or the decision of the 
court where trial by jury has been waived. If it is made to appear by clear and convincing proof 
that the defendant was unavoidably prevented from the discovery of the evidence upon which he 
must rely, such motion shall be filed within seven days from an order of the court finding that he 
was unavoidably prevented from discovering the evidence within the one hundred twenty day 
period. 

A trial court can only address the merits of a motion for new trial where the motion is 
timely, or leave is granted by the trial court. When a defendant fails to file a motion for new trail 
within the time limit set forth in Criminal Rule 33, it must seek and obtain leave from the trial 
court. Thus, "leave must be granted before the merits are reached." State v. Lordi, 149 Ohio 
App.3d 627, 634 (71h Dist. 2002). 

To obtain leave, the unavoidable delay must be proved by clear and convincing evidence. 
See id., citing Crim.R. 33. "Clear and convincing evidence is that measure or degree of proof 
which is more than a mere 'preponderance of the evidence,' but not to the extent of such certainty 
as is required 'beyond a reasonable doubt' in criminal cases, and which will produce in the mind 
of the trier of facts a firm belief or conviction as to the facts sought to be established." Cross v. 
Ledford, 161 Ohio St. 469, 120 N.E .. 2d 118. 

A party is unavoidably prevented from filing a motion for new trial if the party had no 
knowledge of the existence of the ground supporting the motion for a new trial and could not 
have learned of the existence of reasonable diligence." Lordi, 149 Ohio App.3d at 634, quoting 
State v. Walden, 19 Ohio App.3d 141, 146( l oth Dist. 1984 ). 

"Thus, in order for a trial court to properly reach the merits of an untimely motion for a 
new trial, clear and convincing proof requires more than a mere allegation that a defendant has 
been unavoidably prevented from discovering the evidence he seeks to introduce as support for a 
new trial." Lordi, 149 Ohio App.3d at 634, citing State v. Kiraly, 56 Ohio App.2d 37, 55 (8th 
Dist. 1977), and State v. Dodrill, 9th Dist. No. 4204, 1987 WL 19466 (Oct. 28, 1987). 
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"The phrases 'unavoidably prevented' and 'clear and convincing proof do not allow one 
to claim that evidence was undiscoverable simply because affidavits were not obtained sooner." 
State v. Fortson, 81

h Dist. No. 82545, 2003 Ohio 5387, ii 11. "Furthermore, the clear and 
convincing requirement places the burden on the defendant to show he was unavoidably 
prevented from timely discovery of evidence." Id. at ii 12. 

Accordingly, Defendant must establish that he was "unavoidably prevented" from 
discovering the new evidence. 

Upon review of the affidavits and arguments, Defendant has failed to establish that he 
was unavoidably prevented from discovering the alleged new evidence - i.e., Dr. Baird's 
affidavit, Dr. Dan Krane's statement, and Christine Funk's Report. Ohio courts have held that 
affidavits filed outside of the 120-day time limit of Crim.R.33 that/ail to offer a sufficient 
explanation as to why evidence could not have been obtained sooner are inadequate to show 
that the movant was unavoidably prevented from obtaining the evidence within the prescribed 
time. 

The affidavits submitted in support of Defendant's Motion for leave fail to offer such an 
explanation. Consequently, the Defendant's motion for leave is overruled. 

Dated:&/?/; 8 

CLERK: COPIES TO ALL COUNSEL OR 
UNREPRESENTED PARTIES 
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