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v. . ‘ " 'AND DENIAL OF PETITION
: - FOR REHEARING

ISABEL BARRIOS-GILBERT,

- [NO CHANGE IN JUDGMENT]
Respondent. P ' :

The petition for rehearing ﬁléd by appellaﬁt on Décémber 3, 2019, is denied.
The opinion ﬁled in this matter on November 19, 2019., is inodiﬁed as follows:

On page 2, tﬁe last senténce of thé first paragraph is changed to “In July 2014,
_per the parties’ stipulation, the family court 6fderéd Mother to pay $338 per month for -

child support.”




On- page 3, the fourth sentence of fhe first paragraph is changed to “On July 7,
2014, per the parties’ stipulation, a child éuppOrt order was entered requiring Mother to
pay $338 per month.” o o

| On page 7, the following footﬁote No. 1 is added to‘ the end of the second

paragraph after the words [Father] to [Mother]”: |

“Mother wrote that the child support order Was'for' Féfher to pay Mother, but it
appears the order was fof Mother to pay Fafher.” ‘The sul;seql.lent footnotes are
renumbered accordingly.

- Except for these modifications, the bpinion remains ung:hanged. The

" modifications do not effect a change in the judgment.

- NOT TO BE PUBLISHED IN OFF ICIAL REPORTS ,

MILLER -
o Acting P. J.
We concur:
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‘This opinion constitutes this court’s second time addressing this matter. (In re

| Marriage of Gilbert (July 9, 2019, E070292) [nonpub. opn.] [2019 Cal. App. Unpub. |
LEXIS 4565].) Appellant Maurice Gilbert (Father) and respondent Isébel Barrios-

~ Gilbert (Motherj share a son, who was born in August 2004. .Iri August 2005, Father -
petitionéd for dissolution of his marriage to Mother. The family céurt’s termination of
Father and Motherfs marital status became effective on November 29, 2006. In July |
2014, pervthe ‘parties’ stipulaﬁon, thé family court ordered Father to pay $338 per month
for éhild support. | |

In November 2016, in a single requést fof an order, Mother (1) féquested to
modify the child support order, and (2) requested an order for a forensic accounting of
Father’s business. In January 2017, the family court ordered a fo'r;cns'ic accounting of
Father’s business. (Evid. Code, § 730.) In Mvay 2017, thé family court ordered Father
to pay $1,233 per month iﬁ child suppbrt. Father cpntends the family court erred by
modifying the childlsupp.or.t order. Faf;he‘r faisés 16 issues on appeal. We affirm the
order. | | |

FACTUAL AND PROCEDURAL HISTORY

A.  BACKGROUND INFORMATION

In August 2005, Father petitioned for dissolution of his marriage to Mother. On
August 22, 2006, Mr. Isles filed a motion to be relieved as_, Father’s counsel. On
October 19? 2006, the farriiW cburt hefd a hearing on Mr. Isles"s motion to be relieved,

and the family court granted the motion.



On June 20> 2009 a qualified domestlc relatlons order was ﬁled in the case by
Father’s attorney, Mr. Scott In that document, Father’s address is listed as “P.O. Box
542 San Bernardino, CA 92402.’5 In June 2014, Father, who was seif—represented, filed
an income and expense declaration listing the same address. On July 7, 2014, per the
parties’ stipulation, a child support order wds entered requiring Féther to pay $338 per |
month The J uly 2014 child support order was based upon. Father having a monthly

gross income of $1,950.

‘B. MODIFICATION OF CHILD SUPII)ORT. ‘

On November 28, 2016, in a single request for an order, Mother (1) requested the
court modify the child support order, and (2) requested the court order a forensic
~ accounting of Father’s business. Mother estirnated Father’s monthly gross income was
$10,000. Mother sought a forensic accounting of Father’s"‘business for both value and
'cash ﬂow to determine [Father’S] true income.” Mother;s notice for her request
reﬂected a hearing would be held on January 31, 2017 in Department F501. A proof of
personal service reﬂects a registered Califomia process server personally'served Father
on January 13, 2017, with Mother’s November 2016 request for a child support
modification and request for a forensic accounting..

On.January 31, in Department F402, the family cour.t,v in particular Judge -
Harmon, held a hearing in the case. Father did not appear at thev heatring. The family
court ordered a forensic accounting of Father’s business. ,(Evid. Code,' § 730.) The .
court continued the matter to March 28 in Department F402 for Mother’s request to

- modify child support. Mother’s attorney drafted a combined notice of (1) the continued
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hearing date, and (2) the ordér fora fdrensic accoﬁnting._ Conni¢ Billings mailed the
notice to Father at P.O. Box 542 San Befnardino,' CA 92401.

| On March 28, the family court, in pafticular Judge Harmon, h¢1d a hearing in the'

case in Departmént F402.. Father was not presént at t-hé hearing; Mothe‘r’s affomey |
| discusse'd. issues with the court. The court ordéred F_athér “to ﬁle and serve an Incom'e
and Expense Declaration 10 ndays prior to the next court (iaté.” The court cont'inuéd the
matter to Méy 16 in Department_ F402. Mother’s attdmey drafted a combined notice of
(1) the continued hearing date, and (2) the order'fo.r Fathef to file and ser§e an income
and expense declaration. Cdnnie Billings mailed the ﬁ'oﬁce to Fathgr at PO Box 542
San Bernardino, CA 92401. |

On May 16, the family court, in particuiar ,Juvdge Domnitz, held é hearing in the
mattef. Father was ﬁot presént at the heériﬁg. The fa'mily court asked how Mothér
arrived at the estimate that thher had a grdss rrionthly income of $10.,OOO. Mother’s
attorney respondéd, “That was based 6n [Mo‘th'er"vs] knowledgé' from being mafrie_d t(.)A
him. We also hired a private investigafof who has deteﬁﬂinea he’s makiﬁg élose to
$200 an hour . ...” The private inﬂzestigatof’s report reﬂected' Father performed heating
anci air co_nditiéning répair work and chméed approximately $200 per hour for labor.
VTh_e private iﬁvestigator was O & O Ihvestigétic)ﬂs_. ,
Mother explained to the .family court that Judge Harmon ordered a forensic

accounting of Father’s business. The family court re'spond‘ed,._“Yeah, but [Father is] not
participating.” The family court said, “Chiid supbor’t is based upon the printoﬁt, ’

Xspouse, based upon the information and evidence that is in the recofd, and [Father’s]
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total lack éf codperation. Thg Court finds that he‘is eafning at least $10,000 a month.”
The fafnily court ordered Fathéf to pay $1,233 per month in child support. |
| On May 16, 2017, the family court directed Mother’s attorney to prepare the
“order for the court. Mother’s attorney responded, “Yes, I will.” Mother’s attorney filed
the order approximately one year later, on May 14, 2018.
DISCUSSION

A. STANDARD OF REVIEW

“A decision modifying a child éupport order will be affirmed unless the trial
court abused its discretion, and it will be revefsed only if prejudicial eﬁor is fqund upon
examination of the record. [Citation.] ' v. .. In reviewing thé exercise of that discretion
for abuse, we consider whether or not the trial court exceeded th;e bounds of reason, all
of the circumstances before it being considered. [Citatio‘n.] When two or more
| infere'n::es can reaéonably be deduced from the facts, we will .nbt substitute our
deductions for th(v)sevof fhe trial court. [Cit'atién.] The burden is oh the complaining
party fo_establiSh abuse of discretion. [Citation.] The showihg on appeal is insufficient

if it presents a state of facts that affords only an opportunity for a difference of opinion.”

(In re Marriage of Rothrock (2008) 159 Cal.App.4th 223,‘ 229-230.)

B. ISSUE SANCTION
Father asserts the family court modified child support as an issue sanction due to
Father not participating in hearings at the family couﬁ and then appealing the family

court’s rulings.



The record reflects the family coﬁrt modified child support based upon the
changed circumstance that vthher’s income increased. (Fam. Code, § 36‘51 ;Inre
Marriage of Bodo (2011) 198 Cal.App.4th 373, 390 [chéﬁged cir‘cunisténces].) The
-July 2014 child support order was based upon Father’s monthly gross inéorﬁe being
$1,950. In May 2017, the family court _foﬁnd Father’s monfhly gross inéome increased
to $10,000. | Thus, the modiﬁcaﬁon of child‘ support was based v1v1pon the finding that
Father’s income incrgased, Whi_vch constituted a change in circumstances; the child |
support mbdiﬁcation was not an issue sanctibni Accbrdingly,_ we conclude the family
court did not err.v | |

C. COLLATERAL ATTACK

Father contends the modification of child support constitutes an impermissible
colléteral attack because there is no declara;cion reﬂectiﬁg é change in cifcumstances.
Mother’s declaration is included in her request for or'de_r, In the declaration, Mother
wrote, “[Father] is self-en;ployed and I believe that he is noW méking mloirre fndhey.”

(All caps. orhitted.) Mother also submitted a private investigator’s report. The report
reflected Father earned approximately $200 per hour. If Father worked 15 hours per
wéek at a rate of $200 per hour, then he would be eérning $3,000 per week or
approximately $12,000 per month. Accordingly, there is evidence suﬁporting the fam.ilyv

court’s finding that Father earned $10,000 per month.



D.  FAILURE TO REQUEST M(.)DIFICATION.OF CHILD SUPPORT

Father contends the family coﬁrt erred by modifying child support because
Mother only “requested a forensic accounting of Father’s businese—Mother did not
request a modification of child support.

Mother’s made two requests on é single judicial ceuncil form (FL-300). Mother
requested (1) a modiﬁcatien of child support, and (2) a forensic accounting of Father’s
- business. On the first page of the form Mother marked the boxes for (A) “Change,” (B)
“Child Support,”l and ©) “:Other.” Next to the "‘cher” box, Mether wrote “forensi.c
accounting of [F ather’ej business.” On the third page of the form, Mother checked the
box next to the line reading: “I want to change a current order for child support filed on
(date): July 7,2014[.] The court Qrdered child supporf as follows (specify): $338 per
month payable by [Father] to [Mother].” | |

The form has a line that reads, “The court should make or change the support -
orders becaus:.e (specifyj.” Under that line, Mother wrote, “It isv believed that [Father’s]
inceme has went up.” On the Ifourth page of the form, in Mother’s declaration, she
. wrote, “I amlrequesting that the court modify child support. [Father] is self—empioyed
and I believe that he is now making more money and child support should be adjusted
accordingly.” Mother repeated her request _for‘a hiodiﬁcation of child support
throughout the judicial coﬁncil form.I Therefore, we conclude Mother requested a

modification of child support in her request for an order.
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E. DUE PROCESS

'_ Father contends he was denied due process because Mother did not réquest an |
order modifying child support.. As set forth ante, Mother’s request for an order
explicitly and repeatedly sought én order modifying éhild support; Asa re'su‘lt, we are
not persuaded that Father was denied due process.

F.  ATTORNEY OF RECORD

Father contends the fémily court erred by modifying child support becaluse -
Father’s attorhey, Mr. Isles, was nét given notice of the heafing.

“[Alfter entry of a judgment of dissolution of rﬁarriage ... or after a permanent .
order in any other proceeding in which there was at issue the visitation, custody, or .
support of a child, no modification of the judgment of order, and no subsequent order in
the progeedings, is valid unless any prior n'otice Othefwise fequired to be givento a
party to the proceeding is séry‘ed .. . upon the party. qu fhe purposes of this'section,
service upon the atto”rhéy of record isv not sufficient.” (Fam. Code, § 215, subd. (a).)

On Auguét 22,2006, Mr. Isles filed a mdtion to be relieved as Father’s counsel.
On October 19, 2006, the family court held a héaring on Mr. Isles’s motion to be
relieved, and the family court granted the motion. Fathef was present when the famiiy
court granted Mr. Islés’s motion to be relieved as Father’s counsel. Father contends the
family éourf’s granting of the motion wé_s ineffective becéuse (1) M@thefwas not ‘given
notice of the order; and (2) there is not a signed order from.the family court.

F athex;'does not indicate where, within the record, he réiéed these issues in
opposition to Mother’s request to modify child support. (Cal. Rules of Court, rule

| 8
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8.204(;1)(1)(C).) Because Father did not oppose Mother’s request in the family court on
the basis of Mr. Isles not recéiving notice, we will not address that theory in this court.
(City of Scotts Valley v. County of Santa Cruz (201 1) 201 Cal.App.4fh 1,28 [“Asa
general rule, theories ﬁot raised in the trial court cannot be rai;s,ed for the first time oﬁ

appeal”].) |

G.  FACIALLY VOID ORDER |
Father contends the order for a forensic accountiﬁg is facially void becéﬁse the
| farhily court lacked jurisdiction to order a forensic accounting after entry éf the
judgmeht. Father’s notice of appeal reflects he is appealing from the order modifying
child support. We will feview the forensic accounting order fo the extent it is a
discovery order and the order modifying child support is an appealable.ord.er. (See
Pacific Tel. & Tel. Co. v. Superior Court '(19'70)'2 Cal.3d 161, 1v69 [review of discovery
orders “musf be relegated to a review of the ordei'_ on appeal from the final judgment”].)
- Evidence Code section 730 provides, in relevant pal._rt; “When it appears to the |
court, at any time before or during the trial of an action, that expert evidenc¢ is or may
be required by the court or by any parfy to the acfion, the coﬁrt on its own motién oron
motion of any party may appoint ;Sne or more experts to investigate, to render avreport
as nﬁay be ordere‘d by thé court, and to testify as an expért at the trial of .the action
relative to the fact or matter as to which the expeift évidence is or may be required.” It
has been held that the phrase “at any time be_fdre or du.;ring the trial of an action” (E\ﬁd.

Code, § 730), does not include posttrial hearings. (People v. Stuckey (2009) 175
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Cal.App.4th 898, 913.) A judgment is void on its face if the court lacked pé_rsonal or
subject mattér jurisdiction._ (Svetina v. Buifelli (1948) 87 Cal.App.2d 707? 709.)‘

Féther fails to explain how an alleged error concerning the family court’s
applicatiori of Evidence Code section 730 deprived th¢. family court of jurisdiction, such
- that the ordef for a forensic accounting would be facially void. The family court had
personal jurisdictionlover Father in the diséolution action. Father submitted ﬁimself to
the famil}; court’s jﬁrisdiction by pétitioning for dissolﬁtion of his anci Mother’s
mamage (Mzkulskz v. Mikulski (1969) 2 Cal. App 3d 1047, 105 1. ) The farmly court has
continuing personal jurisdiction over Father for matters of child support (Code Civ.
Proc., § 410.50, subd. (b); Bergan V. Bergan (1981) 114 Cal.App.3d 567, 570-571;

- Levereit v. Superior Court (1963) 222 Cal.App.2d 1.2v6., 132.) The lfamily court has
subject matter jurisdiction because the order concerned support of a child following the
dissolution of marriage. (Fam. Céde, § 2010; subd. (¢).)

F ather’s assertioh that the family court cannot order a forensic acpounting |
postjudgment sét forth an alleged error, but it does nd_t explaiﬁ how the family court was
suddénly deprived of jurisdiétion. Accordingly, we ﬁ-nd'thher’s argument to be
unpersuasive. | | -

" H. NOTICE

Father asserts.thé hearing on the forénsic acéounting waé continued to May 16,
2017, but not the hearvin-g. on Mb;ther’s request to fnodify child support. Because the
child support hearing was not éontinued, Father asserts he did not have notice that

Mother’s request to modify child support would be heard on May 16.

0
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On January 13; 2017, Father was personally served with notice of the hearing ori
Mother’s request t(i modify child support. The hearing was scheduled for January 31.
On January 31, the family court “continue[d] out the RFO” to March 28, so the forensic:
accounting could be completed before the family i:ourt r‘ulved on Mi)ther’s request to
- modify support. In other words, the forensic accounting was ordered on J @uaw 31,

and it was meant to provide evidence that the family court could use in deci;iing |
Mother’s request to modify child support.
On March 28, the family lcoUrt‘ordered-F aiher to file an vir_l‘co'rvne and expense -
declaration and continued the hearing to May 16. Because the family court ordered the
| forér_lsic accounting on January 31, the only issue remairiing in Mother’s request for an
order was the 'request to modify child support. Therefore, we conclude tl.lat,’ on Maiph K
28, the family court continued the hearing on Méther’s re.q'uest to modify child support.

L EXPIRATION

Father contends Mother’s request for an order éxpire(i “leaving the court without
any persbnal or subject matter jurisdiction.” Fatheij asserts, “[California Rules of Court’
rule] 5.94(e) making an RFO Expire is a ‘direct’ restriction and limitation on the power
of the court and the parties .and is ‘Jurisdictional.’ ’; '

California Rules of Court, rule 5.94(e) provides that a relques't for order will
expire at the time of the Séheduled hearing if the requesting party fails to (1) serve the
6pposing pai‘ty prior to the hearing; or (2) “[o]btairi a court order to cqntinue .the
_hearing.” We iiave explained ante that the family court granted continuances for the

hearing on Mother’s request to modify child support. Additionally, a proof of personal
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service reflects a registered Cahfornla process server personally served Father on
January 13, 2017, with Mother s request for an order modifying child support Because

| (1) Father was served prior to the hearmg, and (2) the family court continued the

hearing, Mother’s request for an order did not expire. Accordingly, the family court did

not rule upon an expired order.

J.  MOTHER'S ATTORNEY

o 1. PROCEDURAL HISTORY

On May 16, 2017, the family court ann_on'nced its ruling on Mother’s request for
an order modifying child snpport._ The family conrt directed Mother’s attorney, Ms.
Fritz, to prepare the order for the court. Ms. Fritzrelsponded, “Yes, I will.” On October
18,2017, Ms. Fritz filed a.notice of withdrawal as attomey of record. After Ms. Fritz’s
withdrawal, Mother was self—represented On May 14, 2018 the family court filed
“Findings and Order After Hearing” for the May 16, 2017 hearing The “Flndmgs and
. Order After Hearing” was prepared by Ms. Frltz

2. ANALYSIS

vFather asserts the family court lacked jurisdic'tionto'enter the order modifying
child support because “the order was ﬁled by Ann Marie Fritz of whom is not an
attorney of record nor does she have any standing.” |

Father cites Code of Civil Procedure section 284 to support his argument. That
statute provides, in part, “The attorney in an action ...may f)e changed at any time
before or after judgment . . . [] [u]pon the consent of bot}i client and attomey, filed

with the clerk, or entered upon the minutes.” (Code Civ. Proc., § 284, subd. (1).).

12
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Father’s argument fails to address the feet ihat the family court directed Ms. Fritz
to file the order pertaining to the May 16, 2017, ruling. Father does not explain why,
after withdrawing as counsel, an attorney cannot comply with a conrt directive that was
made while the attorney was the attorney of record._ Father also fails to explain whyv, if

“an attorney does eomply_with a court directive after withdravving as eoun_sel, the family
court would lack jurisdiction. In other words, Father appears to be aeserting that
because Ms. Fritz wiihdrew ae counsel she could take no action in the case, but he fails
to address the fact that the eourt had directed Ms Frité to file the order, and he fails to
address the law .of jurisdiction. Beeaus_e Father fails to explain these matters, we find
his contention to_ be unpe_rsuasive.

K. FINDINGS |

Father contends “findings Were reqnired.” ‘The family court’s findings are set
forth in the “Findings and Order After Hearing.” In the “Findinge and Order After
Hearing,” the family court found Father’s gross rnonthly income was $10,000; Mother’s
gross monthly income was $1 733; Mother and Father shared one ch11d Father had the
child 20 percent of the time and Mother had the chlld 80 percent of the time.
Accordingly, we conclude the family court made ﬁndings.

Father contends the family court’s ﬁ'ndings. are ‘deﬁcient because ihe ﬁnding of
changed circumstances was not made in the “Findings and Order After Hearing.”
Father cites Family Code section 4005 to support his contention. That statute provides,
“At the request of either party, the court shall make anpropriate findings with respect to
the circumstances on iNhich the order for support of a child isbbased.”. (Fem. Code,

.. 13
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§ 4005.) Father does not provide a citation té Wheré, in the record, he requested
findings. (Cal. Rules of Court, rule 8.204(a)(1)(C) [record cifations_].) As aresult, we
find Father’s assertion to be unpersuasive. |
, Moreover; the family court found Father was earning .$10,000 per month. The
' priér child support order was based upon Father having a monthly gross'income of
$1,950. Given the ﬁnding that Fathér’s mohthly income inCreaéed vby $8,050, we
cbnclude a finding of changed circumstances is impligd.
‘L. SIGNATURE
Father contendé “Judge Domnitz was a ré’gular judge of the court even on
assignment, [éitation] and once leaving office under GC1770(g) the court was without
any jurisdiction to sign or enter the order.” We under.stand.Father’s argument as
aéserting Judgé Harmon laéked‘ authority fo sign the May. 14,2018, “Findings and Order
After Hearing” that pertained to the Ma); 16, 2017; ruling made by Judée Domnitz.1
| _ “[P]ail.tiesv [have] the right to héve ‘the judge who hears fhe evidence . . . decide
the case.” ” (4rmstrong v. PicQuelle (1984) 157 Cal.App.3d 122, 128.) Father does not
eiplain'in what mannef the.ordervsign'ed_by Judge Harmoh does th.r.rliat'ch the ruling
méde by Judge Domnitz. Therefore, §ve conclude the Findiﬁgs and Order After Hearing
reflects Judge qunitz’s ruling. As aresult, the judge Who reviewed fhe évidenpé

decided the case.

1 The record reﬂe;ﬁts Judge Domnitz was “a Visiting judge, he only fills in

periodically.”
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M. PREJUDICE

Father asserts, “There is no greéter prejudice than allo§ving one party to ask for '
an order verbally, the court has no jurisdiction to do so and. the party could ask for any
‘order it desired without notice to the other party, custody, sanctions and so oh.” Father,
citing Caiifomia Rules of Court, rule 5.94(e), asseﬁs, “This jurisdictional right is a
substantive right'of the Petitioner and an absolute prejudiée to not follow the rules, thus,
depriving the Petitioﬁer of his righf to not have to fespoﬁd.” :

Father’s argﬁment lacks clavrity,: but we infef Father is asserting he sﬁffered |
prejudice due to the errors he alleges the fam.ilyvcovurt made. '4((’30de Civ. Proc., § 475
[reversals are only permitted upon showing of i)rejudice].) We have céncluded ante that
Father failed to demohstraté any error; therefore; we do notvaddress the issue of
prejudice. |

N. 2017 MOTIONS

1. PROCEDURAL HIST ORY
The hearing on Mother’s re'qﬁest to modify child support occurred on May 16,
2017. The family court ann;)unced ité ruling at that hearing. On July 1‘7, 2017, Fatﬁer
filed afequest for order with various motions atta_cﬁed to it, s.uch.as motions to qﬁash
and motions to vacate. The family court ruled on Father’s request for Qrder on OctoBer
12,2017. Father appealed from the ruling on his request .for 6rder. This court issued an
opinion affirming the order. (In re Marriagé\ of Gilbert, supra, 2619 Cal. App. Unpub.

LEXIS 4565.) Approximately one year after the ruling, on May 14, 2018, Mother’s
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attorney ﬁled the order modifying child support. Féther filed the instant appéal from
that order rhodifying suppoft.
 2. ANALYSIS

Father faises several issues pertaining to'thé family court’s ruling on his request
for an order. First, Father éontendé the family court erred by ‘vdenyir_lg his motions to
quash, which were attached to his requ'est_fc.)r an order. Sécon’d, Father contends there‘
W'ere various errors in Mother’s oppos’ifion to Father’s request for an order. For
example; Father asserts Mother rﬁade “no _argumen‘is as to the motions to 'Vac’ate,' Quash
or strike, only as to the motion fo Quash Pcréonal Se'rvi(ce'.” Third, Father contends that
it appears the family court denied his various 'Ivnotions. based upon the statements of '
| counsel “and statements of counsel is not eyidence [sic].”

This court reviewed the family court’s fuling on Father’s request for an ofder ina
separate appeal. (Inre Marriage of Gilbert, ;ypra, 2019 Cal.App.Unpub.LEXIS 4565,
*12-*14.) Wé cannot review the family court’s ruling a second time. | (Iﬁ re Marriage
of Garcia (2017) 13 Cal.App.5th 1334, 1345 [issue preclqsion « ‘prohibits the
relitigation of issues‘argued and decided iﬁ a preVious case’ ’].) Therefore, we -dov not -
address the merits of the issues pertaining to the family court’s ruling on Father’s |
request for an order. | |

0. 2018 MOTION TO VACATE

1. PROCEDURAL HISTORY
- On June 11, 2018, Father filed a request for order seeking an order vacating the

. modification of child suppbrt. Father asserted, “[T]he order was filed by Ann Ma.riev
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Fritz of whom is not an attofney of record nor does she have any standing.” On J ilné.
29, Mother submitted a declaratién. Mother’vs declaratibn concerned accusations that
Father physically abused their son, énd that the child Wélfare agency failed to
adequately investigate the allegations of abuse.
On July 5, Ms. Fritz again became Mofher’s attorney of Ijeciord. On July 23, Ms.

Fritz submitted a responsive deciafation on béhélf of Mother. Ms. Fritz signe.dv thei
declaration on behalf of Mother, who approved of tﬁe' d¢clar’ation over the teléphone_. In
the declaratidn; Mother assefted F afher’s motion ’_to vacate was imtimely because he was
seeking to vacate thé fuling made on May 16’, 2017, rathe‘r- than the “Findings and Order
After Hearing” filed on May 14, 201 8-.v :

| ‘On September 17; Fatﬁer filed a réply. .Fathe'rv aéserted thé July 23rd déclaration ‘
“does not éet forth any facts as a basis, factual or legal, a’gainst tﬁe motion.” Further;
Father asserted the July 23rd declaration wés inadmiséiblé because (1) it was .signed by
Ms. Fritz, rather thaﬁ Mother; (2) there was no afﬁdavit éxplain-innghy Mothevl~ Cduld
not sign the declaration; and (3) there was no afﬁdayit réﬂecting Mother reviewed the
declaration and .beli‘eved the contents to bé true. |

On Séptember 27, the family court, in particular Commissioner Handy, held a

hearing on Fathe;’s request fof an order _vacating the order modifying child support.
The famﬂy court said Judge Harmon already deniéd Father’s rﬁotion to vacate. The |
family court asked Father what order he was seeking to have vac.:atévd via his June 1 1,

2018, request for order. Father said he was seeking to have the May 14, 2018, order

AN
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vacated. The famiiy couﬁ résponded, “So it’s already been heard is what I’m trying to
say to you.”v Fathér replied, “No.” |

The family court explained that Judge Haﬁnon already ruled on F ather’s m'otionv.

to Vécate the May 16, 2017, ruling to modify cﬁild support. Father asserted the family
court lacked jurisdiction to enter the May 14, 2018, Findings and Order After Hearing.
The family court ask-ed: Fatherv if the Findings and Order After Hearing matched the
ruling made on May 16, 2017. Speciﬁcally, the family court said, “So tell me what part
of that is incorrect. Not ju?_isdictibn, you t.eli'me. what part is not an order that was made
on May 16, 2017.” F_ather replied, ‘.‘I. woulvdn’t be abie to dispute that.”

The family court explained that Judge Harmon already ruled on Father’s motion

to vacate the May 16, 2017, ruling. ‘_The family court eﬁplainéd that the May 14, 2018,

| Findings and Order After Hearing rﬁatched the May 16, 2017, ruling. The family court
told Father, “You don’t get another bite at the apple by filing a new request for order.”

. 'Father ‘asserted Ms.b Frifz lacked standing to file the Findihg§ and Order After
Hearing beéause she was not Mother’s attorney ‘of record on May 14, 2018-. The family
court responded, “Right. Aftérwardsb,_ but on Méy 16, 201 7,‘shev was the attorney of
record, right?” Father repl.ied, “Yes.” The court said, “So she has every authority to
finish out whatever she needs to do on that case.” | o

The family‘ courf explained, “In this casé, ybu then in the interim before a
findings and ordérs was filed, you filed to vacate that May 16, 2017. | Judge Harmon
heard from you, and he denied your request. That‘ was only some fnonths later. In June

thén of 2018, you have now filed a new request for order to vacate the findings and
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orders that you just told me adequately characterized the orders that were made on May
16,2017. Therefore, your request is denied. ... []] ... You’ve had two shots now at
 the apple to vacate.vthat May 16, 2017 order. It brobably. should not have eveﬁ been
entertained today, because Jﬁdge Harmon has already heard that. That was res
judicata.” | |
2. ANAL YSIS

Father COntends the family court erred by deny.ing.his June 2018 motion to

vacate becaﬁse (1 Mether aid ﬁot sign the respoﬁsive declaration; 2) there is no
affidavit explaining why Mother failed to sign thel(.ieclaration; (3) there is no affidavit

setting forth Mother’s Belief that the cc‘)nten‘ss of }he deelaratioﬁ are true; and (4) the
declaration “does not set forth any facts as a basis_, factual or legel, against the motion.”

The family court denied Father’s request for an order vacating the order
modifying child support because the request Was res_ judicaté. In other words, the
“family court did not rely on the responsive declaration When ruling oﬁ Father’s request.v
Father fails to explain how he was prejudiced by alleged errors in the responsive
declaration when the family court did n.ot util'iie the declaratien in reaching its ruling.
Because Father does not demonstrate prejudice and does hot address the issﬁe of res
| judicata, we will not reverse the .'order. (Code Ci\;'. Proc.? § 475 [prejudice is required
-for reversal].) | |

P. - NEWE VIDENCE

| Father contends there are “two new pieces of evidenee,” and the.refo.re' “[Father]

is allowed to put forward a motion to vacate the order upon the extrinsic fraud [sic].”
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This court cannot advise Father regarding motions he intends to file. (People ex rel.
Lynch v. Superior Court (I970) 1 Cal.3d 910, 9I2 [“The rendering of védvisory opinions
falls within neither the functions nor the jurisdiction o_f this cOuI't”].)_ Therefore, we do
not reach the merits of Father’s contention. |
| DISPOSITION
The order is afﬁnﬁed. Appellant, Mauricé Gilbert, is to bear his own costs on
appeal.? (Cal. Rules of Court, rule 8.278(a)(5).) - |

NOT TO BE PUBLISHED IN OFFICIAL‘REPORTS

- MILLER

J.
We concur: |
MCcKINSTER
. Acting P. J.
- RAPHAEL |
: J.

2 Respondent, Isabel Barrios-Gilbert, has not made an appearance in this court.
Therefore, we do not award her costs on appeal. (Cal. Rules of Court, rule 8.278(a)(5).)
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