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No. 18-2288
Miller v. Warden of Sing Sing

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A
SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007 IS PERMITTED AND IS GOVERNED BY
FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE 32.1.1. WHEN
CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE
EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WITH THE NOTATION
“SUMMARY ORDER?”). A PARTY CITING TO A SUMMARY ORDER MUST SERVE A COPY OF IT ON
ANY PARTY NOT REPRESENTED BY COUNSEL.

At a stated term of the United States Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York,
on the 12t day of March, two thousand twenty.

PRESENT:

RALPH K. WINTER,

SUSAN L. CARNEY,

JosEPH F. BIANCO,

Cireust Judges.

JAMES MILLER,

Petitioner-Appellant,

V. No. 18-2288

WARDEN OF SING SING CORRECTIONAL FACILITY,

Respondent-Appellee.”
FOR PETITIONER-APPELLANT: RANDALL D. UNGER, EsQ., Bayside, NY.
FOR RESPONDENT-APPELLEE: CAMILLE O’HARA GILLESPIE (Leonard

Joblove, Amy Appelbaum, oz the brigf),

* The Cletk of Coutt is directed to amend the caption as above.
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Assistant District Attorneys of Counsel, for
Eric Gonzalez, District Attorney, Kings
County, Brooklyn, NY.

Appeal from the judgment and order of the United States District Court for the

Eastern District of New York (Cogan, J.).

UPON DUE CONSIDERATION WHEREOF, IT IS HEREBY ORDERED,
ADJUDGED, AND DECREED that the judgment entered on July 23, 2018, is
AFFIRMED.

Petitioner-Appellant James Miller appeals from a judgment of the United States
District Court for the Eastern District of New York denying Miller’s petition for a writ of
habeas corpus. The District Court certified two questions for appeal under 28 U.S.C.

§ 2253(c). This Court accepted and expanded the certification in a December 21, 2018 order.

In April 2010, after a jury trial in Kings County Supreme Court, Miller was convicted
of Burglary in the Second Degree (under N.Y. Penal Law § 140.25(2)) and Grand Larceny in
the Fourth Degree (under N.Y. Penal Law § 155.30(1)) for his role in a March 2009 burglary. -
Only two latent fingerprints found at the scene linked Miller to the crimes. At trial, New
York Police Department (NYPD) fingerprint examiner Rosemarie Simonetti testified to her
analysis of the two fingerprints. In addition to providing the results of her own
examination—including her conclusion that the prints were Miller’s—she stated briefly that
two other NYPD fingerprint examiners had checked her work and agreed with her

conclusion. Miller’s trial counsel did not object to this testimony.

Upon the jury’s guilty verdict, the court sentenced Miller as a persistent violent felony
offender to concurrent prison terms of sixteen years to life on the burglary conviction and
one and one-half to three years on the grand larceny conviction. Miller unsuccessfully
appealed the judgment of conviction in state court and he then, again unsuccessfully,
challenged his conviction under New Yotk Criminal Procedure Law § 440.10. The District

Court denied Miller’s federal habeas petition in 2018 after the section 440.10 proceedings
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ended. See Miller v. Warden of Sing Sing Corr. Facility, No. 13-cv-4576, 2018 WL 3518503, at *1
(E.D.N.Y. July 20, 2018).

Our Court reviews de novo the District Court’s denial of a petition for a writ of habeas
corpus. Boyerte v. Lefevre, 246 F.3d 76, 88 (2d Cir. 2001). We assume the parties’ familiarity
with the underlying facts, procedural history, and arguments on appeal, to which we refer

only as necessary to explain our decision to affirm.

Under the Antiterrotism and Effective Death Penalty Act of 1996 (AEDPA), federal
courts must apply a deferential standard of review to state court rulings “with respect to any
claim that was adjudicated on the merits in State court proceedings.” 28 U.S.C. § 2254(d). If
the state court did not decide the claim “on the merits,” however, federal courts will review
the state coutt’s ruling de novo. Aparicio v. Artug, 269 F.3d 78, 93 (2d Cir. 2001) (internal
quotation marks omitted) (“If a state court has not adjudicated the claim ‘on the merits,” we
apply the pre-AEDPA standards, and review de novo the state court disposition of the
petitioner’s federal constitutional claims.”). Miller argues that the New York courts did not
adjudicate his ineffective assistance claim on the merits. Therefore, he urges that, like the
District Coutt, our Court should review the ineffective assistance claim de #ovo. Because we
conclude that the result is the same whether we review de nowvo or apply the AEDPA
standard, we need not resolve the question whether the state court decided Miller’s

ineffective assistance claim on the merits.

Turning, then, to the merits of Miller’s ineffective assistance claim: Miller argues that
his trial counsel’s failure to object to Simonetti’s discussion of the work of two other
fingerprint examiners ran afoul of the Sixth Amendment and satisfies the S#ckland standard
for assessing whether he received unconstitutionally ineffective assistance of counsel. The
Strickland standard includes two prongs. First, “[tlhe court must . . . determine whether, in
light of all the circumstances, the identified acts or omissions wete outside the wide range of
professionally competent assistance.” S#ckland v. Washington, 466 U.S. 668, 690 (1984).
Second, “[t]he defendant must show that thete is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been different.” Id.

at 694.
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We conclude that Miller’s claim fails to satisfy the second prong: he has not shown
that his trial counsel’s failure to object to the alleged Confrontation Clause violation
prejudiced him by likely changing the result of the proceedings. Miller’s argument that he
was prejudiced fails to persuade us primarily for the following two reasons.

First: Simonetti’s testimony regarding the conclusions of the two other NYPD
fingerprint examiners was very brief—approximately 15 lines of the transcript of her direct
examination, which spanned approximately 25 pages. See Resp. to Order to Show Cause, Ex.
A at 461-62, 470, Miller v. Warden of Sing Sing Corr. Facility, No. 13-cv-4576 (E.D.N.Y. Nov.
15, 2013), ECF No. 9-1. It was never mentioned again at trial by either party. As the District
Court later described, the bulk of Simonetti’s testimony concerned her own process in
examining the fingerprints, and Miller’s counsel cross-examined her about this process.
Miller, 2018 WL 3518503, at *10. Thus, notwithstanding the crucial role that the fingerprints
played in Millet’s conviction, it is exceedingly difficult to infer that objections to these
relatively brief references without any subsequent highlighting by the prosecution might have
changed the result of the proceedings.

Second: When ruling in the section 440.10 proceedings, the New York Supreme
Court judge explained that “[Miller’s t]rial counsel employed and consulted with a fingerprint
expert, and informed the Court that the expert may be called as a witness at trial . . . [but]
trial counsel chose not to call the fingerprint expert he had consulted with as'a matter of trial
strategy.” Pegple v. Miller, No. 4792/09, 2015 WL 458723, at *2 (N.Y. Sup. Ct. ]én. 8, 2015).
Miller does not contest this factual recitation. Accepting it then as true, trial counsel’s
decision also supports the inference that, if called to testify, the defense’s fingerprint expert
would have simply confirmed Simonetti’s findings. We see no basis to think that the direct
testimony by the two other NYPD examiners would have done anything different. These
obsetvations reinforce the conclusion that the outcome for Miller would not have changed
in his favor had the other NYPD examiners testified.

In sum, we decide that Miller has not shown that he was prejudiced by his counsel’s

failure to object. His S#rickland claim therefore fails. We thus see no need to address
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Strickland's first prong, whether “the identified acts or omissions were outside the wide range

of professionally competent assistance.” Strickland, 466 U.S. at 690.

Since we conclude that Miller’s counsel was not constitutionally ineffective by failing
to object to this brief testimony, we may not review Miller’s substantive Confrontation
Clause claim. See Tavareg v. Larkin, 814 F.3d 644, 649-50 (2d Cir. 2016) (“Because . . . counsel
failed to object at trial, to succeed on the merits of the claim, [the petitioner] must first
overcome the procedural defect . . . . There is no doubt that ineffective assistance of counsel
can serve as cause to excuse a procedural default.”). Because counsel’s procedural default is
not excused, we do not reach the question whether Miller’s Confrontation Clause rights were

violated when he was unable to cross-examine the two non-testifying fingerprint examiners.

* * *

We have considered all of Millet’s remaining arguments and conclude that they are

without merit. The judgment of the District Court is AFFIRMED.
FOR THE COURT:

Catherine O’Hagan Wolfe, Clerk of Court
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UNITED STATES DISTRICT COURT C/M
EASTERN DISTRICT OF NEW YORK
X
JAMES MILLER,
Petitioner,
MEMORANDUM
- against - :  DECISION & ORDER

WARDEN OF SING SING CORRECTIONAL :  13-cv-4576 (BMC)
FACILITY,

Respondent.

COGAN, District Judge.

Petitioner pro se seeks habeas corpus relief under 28 U.S.C. § 2254 from his conviction
for second-degree burglary and fourth-degree grénd larceny. The facts will be set forth as
necessary to address each of petitioner’s points of error, but to summarize, this was an apartment
burglary in which petitioner’s fingerprints were found in an armoire in the victims’ apartment
from which some of the victims’ property was stolen. Petitioner did not know the victims and
they did not know him. The fingerprints were the only evidence linking him to the crime.

As shown below, petitioner’s arguments challenging his conviction are all procedurally
barred. Accordingly, the petition is denied.

L. Right to Choose Counsel

In a motion dated about six months before trial, petitioner moved pro se for the
appointment of new counsel. The motion generally stated that petitioner’s appointed counsel had
failed to return his calls or provide him with documents and had not responded to advice that

petitioner had given him establishing that petitioner was innocent.! For unknown reasons, the

! There is apparently a template for a motion for the appointment of new counsel in state court, and petitioner circled
all of the provided examples of potentially ineffective conduct. But his narrative was very general and limited. To
the extent that petitioner is re-asserting the grounds that he previously alleged in seeking new counsel as a basis for



Case 1:13-cv-04576-BMC Document 18 Filed 07/20/18 Page 2 of 22 PagelD #: 927

motion was not received by the court until about four months prior to trial.> However, at no time
after the date of the motion did petitioner call the motion to the court’s attention. To the
contrary, petitioner continued with his original counsel through a suppression hearing (in which
petitioner prevailed — his post-arrest statements to the police were suppressed), the trial, aﬁd
sentencing, never alerting the trial court that he had requested new counsel.

On direct appeal, petitioner contended that the trial court’s failure to rule on the motion
had deprived him of his Sikth Amendment right to counsel. The Appellate Division disagreed,
holding that “[a] properly interposed constitutional claim may be deemed abandoned or waived
if not pursued. Here, the defendant’s conduct subsequent to the making of his pro se motion
‘evinces his satisfaction with counsel and an abandonment of his unresolved constitutioﬁal

application.” People v. Miller, 102 A.D.3d 813, 814, 957 N.Y.S.2d 890 (2d Dep’t) (citations and

internal quotation marks omitted), leave to app. denied, 21 N.Y.3d 1017, 971 N.Y.S.2d 500

(2013).
New York’s doctrine of abandonment constitutes a procedural bar to addressing

petitioner’s constitutional claim on federal habeas corpus review. See Scott v. Graham, No. 16-

cv-2372,2017 WL 2820061, at *¥14-15 (S.D.N.Y. June 29, 2017); Davila v. Duncan, No. 00-cv- _
1029416, 2001 WL 1029416, at *5 (S.D.N.Y. Sept. 6, 2001). A federal court should not address
the merits of a petitioner’s habeas claim if a state court has rejected the claim on “a state law
ground that is independent of the federal question and adequate to support the judgment.” Lee v.

Kemna, 534 U.S. 362, 375 (2002) (emphasis omitted) (quoting Coleman v. Thompson, 501 U.S.

habeas corpus relief, those grounds are rejected for the same reason his right to counsel claim is rejected in this
opinion. :

2 1t may be that petitioner held on to the motion for about two months before he mailed it in, or it may have been a
docketing clerk’s error.
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722, 729 (1991)). When a state court rejects a petitioner’s claim because he failed to comply
with a state procedural rule, that procedural rule may constitute an adequate and independent
state law ground for the state court’s decision. See Coleman, 501 U.S. at 729-30; see, e.g.,

Murden v. Artuz, 497 F.3d 178, 193 (2d Cir. 2007). State law procedural grounds are only

adequate to support the judgment — and therefore foreclose federal review — if they are “firmly

established and regularly followed” in the state. Murden, 497 F.3d at 192 (quoting Monroe v.
Kuhlman, 433 F.3d 236, 241 (2d Cir. 2006)).

It is well established under New York law that to preserve a claim, a defendant must not
only move for the relief he seeks but must call the motion to the trial court’s attention before
taking substantial action that indicates that he is no longer interested in the motion. See, e.g.,

People v. Rodriguez, 50 N.Y.2d 553, 557-58, 429 N.Y.S.2d 631, 632-33 (1980) (where

defendant moved to dismiss on Speedy Trial grounds and the triél court conducted a hearing on
the motion but did not decide it prior to trial, defendant was deemed to have abandoned the
motion). Numerous cases in the Appellate Divisions have specifically held that if a criminal
defendant files a motion and then takes no action to pursue it, but instead goes forward with his

trial, the motion is deemed abandoned. See People v. Diallo, 88 A.D.3d 511, 511-12, 930

N.Y.S.2d 194, 196 (1st Dep’t 2011) (pro se motions asserting constitutional Speedy Trial

claims); People v. Ramos, 35 A.D.3d 247, 247, 825 N.Y.S.2d 222, 223 (1st Dep’t 2006) (motion

to proceed pro se); People v. Berry, 15 A.D.3d 233, 234, 788 N.Y.S.2d 849, 850 (1st Dep’t

2005) (pro se suppression motion deemed abandoned); People v. Smith, 13 A.D.3d 1121, 1122,
786 N.Y.S.2d 879, 880 (4th Dep’t 2004) (motion to suppress deemed abandoned); People v.
Boccaccio, 288 A.D.2d 898, 898, 732 N.Y.S.2d 385, 386 (4th Dep’t 2001) (same); People v .

Brown, 284 A.D.2d 191, 191, 726 N.Y.S.2d 263, 263 (1st Dep’t 2001) (same); People v.
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Brimage, 214 A.D.2d 454, 454-55, 631 N.Y.S.2d 2, 3 (1st Dep’t 1995) (same). The Appellate
Division’s holding in this case therefore constitutes an independent and adequate state court
ground that is firmly established and regularly followed.

Even if a claim is barred under state procedural rules, however, a federal court may still
review the claim on the merits if the petitioner can demonstrate both cause for the default and
prejudice from it, or if he can demonstrate that the failure te consider the claim will result in a

miscarriage of justice. See Coleman, 501 U.S. at 749-50; Harris, 489 U.S. at 262. The latter

avenue, a miscarriage of justice, is demonstrated in extraordinary cases, such as where a
constitutional violation results in the conviction of someone who is actually innocent. See

Murray v. Carrier, 477 U.S. 478, 496 (1986).

The first avenue, cause for the default and prejudice from it, can be demonstrated with “a
showing that the factual or legél basis for a claim was not reasonably available to counsel . . . or

that ‘some interference by state officials’ made compliance impracticable, . . . [or that] the

procedural default is the result of ineffective assistance of counsel.” Bossett v. Walker, 41 F.3d
l825, 829 (2d Cir. 1994) (quoting Murray, 477 U.S. at 488) (alteration in original). Although, in
some circumstances, ineffective assistance of counsel may constitute “cause” sufficient to avoid
a procedural default, M, 477 U.S. at 488-89, the ineffective assistance claim must itself

have been exhausted in state court. Edwards v. Carpenter, 529 U.S. 446, 451-52 (2000). To

adequately exhaust a claim, a petitioner must “fairly present” the claim to the state court.

Baldwin v. Reese, 541 U.S. 27, 29 (2004).

New York’s rule of abandonment, particularly of a pro se motion for new counsel, is
unlikely to qualify for any of the established reasons to avoid the procedural bar on federal

habeas corpus review. The obvious concern of the rule is that a defendant, having interposed a
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request for relief, should not be permitted to keep it in his back pocket, to be reasserted on appeal
only if he is unhappy with the result of his trial. Moreover, to the extent a defendant is unhappy
with his assigned counsel and does not pursue a pro se application to change counsel, he may
still contend that his counsel was ineffective in various ways if he had grounds to do so (as
petitioner has asserted here and as discussed below). Petitioner never offered any cause to the
Appellate Division for not having pursued his pro se motion — indeed, his appointed appellate
counsel did not even address the state’s abandonment argument. I therefore see neither cause,
prejudice, or miscarriage of justice in upholding the Appellate Division’s ruling that the motion
had been abandoned. |
11. Confrontation Clause/Ineffective Assistance Claim

| A. Trial Record

At trial, the sole evidence connecting petitioner to the crime consisted of two witnesses
who testified about fingerprint evidence. First, a police officer from the Evidence Collection
Team with substantial training in fingerprint collection testified that he obtained two prints from
inside an armoire in the victims’ apartment and placed them on a print card. Second, a police
' department fingerprint expert, Rosemarie Simonetti, testified that she'compared the prinf card
with possible matches from a computer database (likely a database of prior arrestees, but she
didn’t say that) and concluded that petitioner’s, which was in the database, matched.

She further testified that after she had reached her conclusion, as per her unit’s practice,
she gave both sets of prints to two other experts in her office, one for a blind confirmation and
the other for a technical review, and each reviewer signed a confirmation slip. The blind
confirmation consisted of reviewing the latent prints and ink prints Simonetti had selected to

confirm that they matched, without knowing which fingers the prints were taken from. The
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technical reviewer did the same- thi‘ﬁg, except he knew which fingers were used, and confirmed
that they matched. Defense counsel didvnot object to any of the fingerprint expert’s testimony
concerning these reviewers.
B. Direct Appeal

On direct appeal, petitioner contended that his rights under the Confrontation Clause had
been violated by the fingerprint expert’s testimony that two reviewers had confirmed her results
after she had reached her opinion. He acknowledged that the point of error was not preserved at
trial, but stated as follows: |

[A]lthough defense counsel failed to object to the admission of this evidence,
appellant asks the Court to reach this issue in the interest of justice.

In the alternative, the Court should reverse and grant a new trial because defense
" counsel was ineffective for failing to object to this clearly inadmissible and

tremendously prejudicial testimony. See Strickland v. Washington, 466 U.S. 668

(1984).

(I will refer to the argument in the second paragraph as the “ineffective assistance excuse.”). In
his responsive brief, thé District Attorney urged the Appellate Division not to exercise its interest
of justice jurisdiction, but he did not mention the ineffective-assistance excuse.

In rejecting petitioner’s point, the Appellate Division likewise did not refer to the
ineffective assistance excuse. It simply held that “[t]he defendant’s challenge to portions of the
testimony of the fingerprint expert is unpreser\éd for appellate review, as the defendant failed to
object to the testimony. We decline to review that claim in the exercise of our interest of justice
jurisdiction.” Miller, 102 A.D.3d at 814, 957 N.Y.S.2d at 890 (citations omitted)v.

C. Section 440 Proceeding

The New York Court of Appeals’ denial of leave to appeal did not end this issue’s

journey through the state courts. Petitioner, proceeding pro se, filed a collateral attack on his
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conviction under New York Criminal Procedure Law § 440.10, raising the exact same
Confrontation Clause claim — indeed, it was copied virtually verbatim from his brief on direct
appeal. Thus, it again raised both the interest of justice argumént and the ineffective assistance
excuse as reasons why the court should hear plaintiff’s Confrontation Clause argument. In
addition to his Confrontation Clause/ineffective assiétance claim, petitioner contended that his
counsel had been ineffectivé for failing to investigate the fingerprint evidence (the “investigation
claim”).

In his response, the District Attorney again did not mention the ineffective assistance
excuse. Instead, he relied on New York Criminal Procedure Law § 440.10(2)(a), which provides
that a § 440 motion cannot be used to raise an issue that “was previously determined on the
merits upon an apbeal from the judgment . . . .” (Emphasis added). The District Attorney argued
alternatively that petitioner’s Confrontation Clause claim was without merit.

The § 440 court accepted the District Attorney’s argument that the Confrontation Clause
claim had already been raised and rejected “on the merits” on direct appeal, and thus the court
could not hear it again by reason of § 440.10(2)(a). The Court also rejected on the merits based
on the record petitioner’s investigation claim and his contention that trial counsel had been
ineffective for failing to sufficiently investigat¢ and challenge the merits of the fingerprint |
expert’s testimony.

The Appellate Division granted leave to appeal the § 440 court’s decision and appointed
counsel. Counsel appointed for petitioner argued that the disposition of the direct appeal should
not control the outcomelof the § 440 proceeding because in holding the Confrontation Clause
claim unpreserved on direct appeal, the Appellate Division “[had] not decide[d] the merits of t'hat

claim or appellant’s related ineffective assistance claim.” Thus, counsel asserted, the Appellate
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Division’s decision on ‘direc.t”épApeél did not “determine” either claim _“oﬁ the merits,”. the result
being that § 440.10(2)(a) did not prohibit review.

The District Attorney offered the Appellate Division five optioné 6n which to affirm the
§ 440 court’s decision. First, he argued that when the Appellate Division declines to exercise its
interest of justice jurisdiction on direct appeal, that constituted a “determination on the merits”
for purposes of § 440.10(2)(a), thus precluding a collateral attack under § 440.10. As a first and
somewhat paradoxical alternative to that theory, the District Attorney argued that if the Appellate
Division disagreed with its first argument — finding that the claim had not been determined on
the merits — then the Appellate Division should reject the § 440 motion because then petitioner
had forfeited the claim since it could have been raised, citing § 440.10(3)(a).> As a second
alternative, the District Attorney urged the Appellate Division to reject the Confrontation Clause
claim on thé merits. As a third alternative, the District Attorney argued that any error was
harmless. Finally, the District Attorney argued that although trial counsel failed to preserve the
claim, that did not mean that he was ineffective (although the argument was set forth solely as a
matter of state law).

The Appellate Division held that the Confrontation Clause claim was barred from § 440
review by its prior decision on direct appeal that the claim was unpreserved. The only reference
in its brief decision to ineffective assistance of ct;unsel was its statement that, “[c]ontrary to the
defendant’s contention, the Supreme Court could determine from the parties’ submissions that

the defendant was not deprived of the effective assistance of counsel.” People v. Miller, 157

A.D.3d 825, 826, 66 N.Y.S.3d 638, 638-39 (2nd Dep’t), leave to app. denied, 2018 WL 3392024

(N.Y. Ct. App. June 14, 2018) (table).

3 This argument makes no sense and appears to have been raised to emphasize that the Appellate Division had
already addressed the claim on direct appeal.
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D Ahalysis |
1. Standard of Review
For the reasons set forth in the preceding point, the Appellate Division’s decision on

direct appeal that the Confrontation Clause claim was “unpreserved” createé a procedural bar to
review of that constitutipnal claim in this Court. The more complex question is selecting which
standard of review applies to petitioner’s separate contention that counsel was ineffective for
failing to preserve the point, offered to excuse the lack of preservation, which, if successful,
would overcome the procedural bar. Petitioner has exhausted his ineffective assistance claim to
the extent required by Second Circuit caselaw. See Abdurrahman v. Henderson, 897 F.2d 71, 73
(2d Cir. 1990). There is an issue, however, as to whether the state courts resolved the issue, or
overlooked it.

~ The former would attract the narrow standard of review for state court claims under the
Antiterrorism and Effective Death Penalty Act of 1996, 28 US.C. § 2254. That is, in
determining whether to grant habeas corpus relief, this Court could only consider Supreme Court
authority and could issue relief only if the state courts’ holdings were “contrary to, or an
unreasonable interbretation of” that authority. However, the AEDPA standard of review does
not apply if the state courts overlooked the issue even though petitioner duly presented it, or

otherwise failed to decide it. In that case, petitioner’s claim would be subject to de novo review

in this Court. See Aparicio v. Artuz, 269 F.3d 78, 93 (2d Cir. 2001). The choice between these
standards of review is important in this case because the Second Circuit has recently held that the
Confrontation Clause authorities from the U.S. Supreme Court are not sufficiently settled to

permit a finding, at least in many scenarios, that the state courts improperly applied them under
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AEDPA'’s deferential standard of feview. See Washington v. Griffin, 876 F.3d 395, 407-10 (2d

Cir. 2017).

In Harrington v. Richter, 562 U.S. 89, 99 (2011), the Supreme Court directed federal
courts to presume that a state court has decided the merits of a constitutional claim unless there is
an “indication [in the state-court decision] or state-law procedural principles to the contrary.” |
Harrington was a case where the state court summarily affirmed a conviction with no

explanation. But in Johnson v. Williams, 568 U.S. 289, 292-93, 298 (2013), the Court extended

the Harrington presumption to state court decisions addressing some, but not éll, points — in these
cases, federal courts should presume that the state court has also disposed of the unaddressed
points on the merits.

In the present case, the Appellate Division on direct appeal oniously disposed of the
Confrontation Clause claim on procedural rather than substantive grounds. However, as to the
ineffectiVe assistance claim to excuse his procedural default, it is not so clear. The ineffective
assistance excuse is not expressly addressed anywhere in the opinion, nbr is there a residual
holding that generally rejects all unaddressed claims.

Johnson offered several non-exclusive considerations to help federal courts determine
whether a petitioner has overcome the presumption that a state court ruled on the merits of a
claim. To the extent applicable here, those factors and 'others.compel this Court to conclude that
the Appellate Division missed or determined not to review petitioner’s argument of an

ineffective assistance excuse, and did not resolve it on the merits without explanation.

A factor not identified in Johnson relates to the near-universal practice of the Appellate

Division, Second Department of disposing of some claims expressly and others implicitly.

Under this practice, the Second Department, after discussing the merits of some claims, will

10
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almost always reference the others by stating “defendant’s remaining claims are unpreserved or
without merit.” The Second Circuit has held that this general disposition should be viewed as

having decided the “remaining” claims on the merits. See Jimenez v. Walker, 458 F.3d 130,

145-46 (2d Cir. 2006). There was no such general disposition of the ineffective assistance claim
in the instant case; there was no reference to it at all. This suggests that the Appellate Division

simply missed that claim.

Second, the “argument” on the ineffective assistance excuse in petitioner’s direct appeal
brief, although legally sufficient to exhaust it under Second Circuit authority, was easy to
overlook. As is typical, it consisted of one conclusory sentence, the very last one, at the end 6f
the brief point on the Confrontation Clause élaim.“ No argument was offered in support the
ineffective assistance claim. .

Third, the District Attorney’s brief on direct appeal also did not reference the ineffective
assistance excuse, even though it did address the alternative interest of justice excuse. This is
most unusual, both in my experience and in this case, where the District Attorney offered five
alternatives for denying the Confrontation Clause claim on appeal of the § 440 motion (one of
~ which, finally, addressed the ineffective assistance excuse on the merits). It may well be that the
District Attorney overlooked petitioner’s brief reference to the ineffective assistance excuse, and

the omission was carried over to the Appellate Division’s decision. In this regard, I note that

* It may be anomalous that, although this single sentence is sufficient to exhaust the claim, see Abdurrahman, 897
F.2d at 73, the Second Circuit and other Courts of Appeals would be unlikely to consider the claim if briefed in such
a perfunctory manner on direct appeal. See United States v. Cloud, 680 F.3d 396, 409, n. 7 (4th Cir. 2012); United
States v. Mitchell, 502 F.3d 931, 953, n. 2 (9th Cir. 2007); United States v. Charles, 469 F.3d 402, 408 (5th Cir.
2006); Tolbert v. Queens Coll., 242 F.3d 58, 75 (2d Cir. 2001); Reynolds v. Wagner, 128 F.3d 166, 178 (3d Cir.
1997). It seems inconsistent with the comity concern in federal habeas corpus law to presume that state courts will
review an issue that federal courts would deem insufficiently presented for review.
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there was no reply brief from petitioner, and thus no opportunity to point out the Disfrict
Attorney’s failure to address the ineffective assistance excuse.

Finally, this conclusion is further suggested by the format of the Appellate Division’s
decision. It tracked the District Attorney’s brief, which recommended rejecting the
Confrontation Clause claim on the merits and declining to exercise interest of justice jurisdiction,
and which made no mention éf the ineffective assistance excuse. It seems a fair conclusion that
the panel deciding the case, having read petitioner’s brief and the District Attorney’s opposition,
decided the case based on the last submission that came under its review.

In reaching this c.onclusion, I accept, although I might have my doubts about, the
Appellate Division’s implied holding on the § 440 appeal that its decision to reject the
Confrontation Clause/ineffective assistance claim on direct appeal was “on the merits” for
purposes of C.P.L. § 440.10(2)(a). It is a state court construing state law and its determination
on that point is not within the province of federal habeas corpus review. See Wilson v.
Corcoran, 562 U.S. 1, 5 (2010). However, it does not follow that I should view its determination
as anything other than a procedural rejection under 28 U.S.C. § 2254(d). The determination of
whether to consider a claim procedurally barred Wheﬁ a state court holds that it is “unpfeserved”

is exclusively a question of federal law. See Lee, 534 U.S. at 375.

I therefore conclude that petitioner has overcome the presumption that the Appellate
Division on direct appeal decided the ineffective assistance excuse on the inerits; I conclude that
the Appellate Division overlooked the claim.

This would normally mandate de novo review for the ineffective assistance excuse.
However, there is still the issue of whether the decision of the § 440 court or the Appellate

Division’s affirmance of that court’s decision decided the ineffective assistance excuse on the
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merits. If either court decided the issue, then it would be entitled to deferential rather than de

novo review in this Court, as it would then be the last state court decision on the merits that

comes under habeas corpus review. See Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018).

As desciibed above, neither the § 440 court nor the Appellate Division on appeal from
the § 440 court’s decision reai:hed the merits of petitioner’s ineffective assistance excuse.
Plaintiff’s § 440 motion clearly distinguished between: (1) the alleged inadequacy of the’
fingerprint evidence for the conviction; (2) counsel’s failure to investigate the alleged
inadequacy of the fingerprint evidence and his counsel’s failure to object to that inadequacy; and
(3) the alleged violation of his Confrontation Clause rights and his counsel’s failure to preserve
that claim. Petitioner’s ineffective assistance excuse was included within his Confrontation
Clause claim before the § 440 court, as it had been on direct appeal.

The § 440 court’s opinion addressed ineffective aissistanc_e, but clearly did so only in the
-context of (1) and (2) above. When addressing the Confrontation Clause claim, the § 440 court
accepted the District Attorney’s argument that the Appellate Division’s invocation of a
procedural bar on direct appeal constituted a determination “on the merits” for purposes of
C.P.L. § 440.10(2)(a), and thus the issue could not be reviewed again on a § 440 motion. The
§ 440 court never mentioned the ineffective assistance excuse nor did it find that the Appellate
Division on direct appeal had done so.

The Appellate Division’s decision on appeal from the § 440 court shows that the
ineffective assistance excuse was again overlooked. That Court rejected the Confrontation
Clause claim based on its prior decision but did not mention the ineffective assistance excuse for

petitioner’s failure to preserve which, as shown above, had never been addressed. That Court’s
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reference to ineffective assistance in its decision dismissing the § 440 motion can only be
understood as responding to the investigation claim, nét the Confrontation Clause claim.

I therefore conclude that petitioner is entitled to de novo review of his Confrontation
Clause claim.’

2. Merits

To prove that his counsel was constitutionally ineffective in failing to object to the
expert’s testimony, petitioner must meet the familiar two-prong test of Strickland, 466 U.S. at
668. First, he must prove that counsel’s representation “fell below an objective standard of
reasonableness” according to “prevailing pfofessional norms.” Id. at 688. Second, petitioner
must prove that “there is a reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceéding would have been different.” Id. at 694; see also Hill v. Lockhart, 474
U.S. 52, 58-59 (1985). In other words, petitioner “must show that the deficient performance
prejudiced the defense.” Strickland, 466 U.S. at 687. For a showing of prejudice, “[t]he
likelihood of a different result must bé substantial, not just conceivable.” Harrington, 562 U.S. at
112.

As to objective reasonableness, the Court must first consider what would or should have
happened if trial counsel had objected. If there is a reasonable likelihood that the objection
would have been sustained, or if overruling it would have been reasonably likely to lead to a
reversal on appeal — in other words, that the objection was well-based in law — then petitioner has

made a prima facie case that his trial counsel was objective unreasonable.

5 Murden, 497 F.3d at 178, is not to the contrary. There, in a § 440 motion, the petitioner claimed that his counsel
was ineffective for a number of reasons. The § 440 court held that that some of these reasons could have been raised
on direct appeal and were therefore procedurally barred. It held alternatively that the claims “lack merit,” but then
discussed all but one of the alleged inadequacies of counsel. The Second Circuit held that the unaddressed instance
of ineffective assistance should be deemed to have been decided on the merits. This was based on the “catch-all”
language of the § 440 that “defendant’s claims lack merit,” and on the fact that the other components of the
ineffective assistance claim had been addressed. Neither of those factors is present in the instant case.
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The transformative holding of Crawford v. Washington, 541 U.S. 36 (2004), has been
discussed in too many cases to require repetition here. See, e.g., Griffin, 876 F.3d at 395.
Principles that can be gleaned from the triumvirate of Crawford’s Supreme Court progeny that |
deal with expert witnesses’ reference to or reliance on the work product of others, Williams v.
Illinois, 132 S. Ct. 2221 (2012) (plurality opinion); Bullcoming v. New Mexico, 564 U.S. 647

(2011); and Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009), are as follows: (1) if the

non-testifying participant’s work was prepared without awareness that it would be used in a
criminal prosecution (i.e., non-testimonial evidence), then reference to that work by an expert
who formed her own conclusion raises no Confrontation. Clause issue (Williams); (2) if the non-
testifying participant’s work is testimonial and incriminating on its face (e.g., analyst

certifications showing that a certain substance is cocaine, as in Melendez-Diaz, or a certification

of a blood alcohol test measuring alcohol above the legal limit, as in Bullcoming), then the
certifiers must be available for confrontation at trial; and (3) if the non-participant’s contribution
is being offered for a non-hearsay purpose, then it does not pose a Confrontation Clause problem
(Williams).

The closest Supreme Court case to the instént case; factually, is Williams. There, a
plurality of the Court rejected a Confrontation Clause challenge to the testimony of Lambatos, an
expert forensic analyst. Following a rape, the police sent a DNA sample from the rape kit to an
outside laboratory, Cellmark. When Cellmark developed a DNA profile from the sample and
provided it back to the police, Lambatos ran it through a police database of prior arrestees, and,
in her judgment based on her expertise, she concluded that the DNA profile matched Williams’s.

The analyst testified to these events at trial.

15
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There were two bases for the plurality’s opinion. First, the plurality held that because the
laboratory report was not admitted into evidence, but merely testified to by Lambatos as the basis
of her opinion, the report was not offered for the “truth of the matter asserted” and thus could not
give rise to a Confrontation Clause violation. Second, the plurality held that because the
defendant had not yet been identified as a suspect at the time the DNA testing was performed,
even if the report had been admitted into evidence, it would not pose a Confrontation Clause
problem because the report was prepared primarily for investigative rather than prosecutorial
purposes. The Court was influenced by the fact that the Cellmark report was not inculpatory
standing alone — the prosecutor had to independently prove that the Cellmark sample came from
the rape kit and that Cell;nark had developed an accurate DNA profile from it, and then
Lambatos had to give an opinion that the profile that Cellmark developed matched that of
Williams. In that sense, Lambétos was not vouching for the accuracy of the Cellmark profile.
She was simply assuming it was accurate, and if so, expressing an opinion of how the DNA
profile compared to those in the database.

Justice Thomas, concurring only in the judgment, disagreed with both bases for the
plurality’s decision, but provided a fifth vote on a different basis. Justice Thomas thought that
there was no Confrontation Clause violation because the Cellmark laboratory repoﬁ “lacked the
requisite ‘formality and vsolemnity’ to be considered ‘testimonial’ for purposes of the |

Confrontation Clause.” 132 S. Ct. at 2255 (Thomas, J. concurring) (quoting Michigan v. Bryant,

562 U.S. 344, 378 (2011) (Thomas, J., concurring)).
Despite its factual similarity, there are important distinctions between this case and
Williams. First, the Williams Court emphasized that the Cellmark report was merely an

. assumption behind Lambatos’s testimony, the accuracy of which the prosecution had to prove
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independently. In the instant case, the reviewers’ work played no role in forming Simonetti’s
opinion. She reached her own conclusions prior to and without regard to the subsequent review.

Second, the prosecutor in Williams introduced independent evidence to prove the chain
of custody and, more importantly, the accuracy of the Cellmark profile. Here, nolthing was
offered to support the reviewers’ conclusions except that they were the same as Simonetti’s.

Third, and perhaps most importantly, the Williams court emphasized that the purpose of
Cellmark’s work “was ﬁot to accuse petitioner or to create evidence for use at trial . . . . [rather,]
its primary purpose was to catch a dangerous rapist who was still at large.” Id. at 2243. A large
part of this was that Cellmark did not know, and could not ascertain, the identity of the person
revealed in its profile. “[N]o one at Cellmark could have possibly known that the profile that it
produced would turn out to inculpate petitioner — or for that matter, anyone else whose DNA
profile was in a law enforcement database.” Id. at 2243-44. Although the plurality opinion,
perhaps peculiarly, did not use the term “non-testimonial” to describe the Cellmark vreport, that
term accurately conveys the way that the plurality viewed it.

That was not the case here. Once Simonetti picked out petitioner’s fingerprints from the
database and sent her analysis to the reviewers, his identity was known. The purpose of
submitting Simonetti’s analysis for additional review was to confirm and thereby bolster it so it
would fare better in court. Indeed, when the District Attorney finally addressed the merits of the
Confrontation Clause claim for the first time (on the appeal of the § 440 decision), he did not
even argue that the reviewers’ work was non-testimonial. |

Instead, the District Attorney argued that the purpose of the testimony ;’vas not to put the
reviewers’ opinions in front of the jury. Rather, according to the District Attorney, it was “to

explain the steps or procedures that Simonetti was required to follow,” and “to offer a complete
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| picture of the Lafént 7P>rin-t Ijnit ‘p>rot“o;o.l’ that Simonetti folloWed.” That argument anticipated the »
Williams plurality’s holding that if the out-of-court statement is offered for a reason other than
its truth, then the Confrontation Clause is not implicated.

But why did the jury need to know the reviewers’ process and, particularly, their
conclusions? I do not see how Simonetti’s testimony about her unit’s review process was
relevant except to enhance the weight of her opinion by conveying that other experts shared it.
She did not need to mention them at all for the jury to understand what she did and how she
reached her conclusion: there was no gap in the analytical process that led to her conclusion.
The jury could have accepted or rejected the validity of Simonetti’s analysis without ever
knowing about the additional reviews. But by having her testify fhat two others had done the
same work she did, after she did it, and independently reached the samé conclusion, the
prosecution effectively obtained three expert opinions for the price of one.

It is a common tactic of proponents of hearsay to contend that testimony is not being
offered for the truth of what it asserts, but just to complete the picture or to give background,
which is in effect what the District Attorney argues here. Sometimes that is a fair
characterization, but often, the picture is already complete enough to explain the expert’s opinion
based on her testimony, and the hearsay contained within it, if taken as true, serves no purpose
other than making that testimony more persuasive than it might be standing alone.

It thus would not have been sufficient for petitioner to cast doubt on Simonetti’s
conclusions through cross-examination; he would have had to cast doubt on the independent
analyses by which the reviewers reached the same conclusion. And because they were not in
court, he could not. This lack of opportunity to cross-examine the other reviewers violated

petitioner’s rights under the Confrontation Clause.
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To conclude that petitioner could have had a valid objection to the reviewers’ testimony,
however, does not mean a fortiori that petitioner has met Strickland’s first prong — that trial
counsel’s failure to object was objéctively unreasonable. A trial lawyer is not required to make
every colorable objection. His action or omission must be judged without the benefit of

hindsight. See Strickland, 466 U.S. at 689; Mayo v. Henderson, 13 F.3d 528, 533 (2d Cir. 1994).

That consideration is important here because petitioner’s trial was in March 2010. That
was five years after the sea change in Confrontation Clause jurisprudence effected by the

Supreme Court in Crawford, but it was only a few months after the Supreme Court’s decision in

Melendez-Diaz, and well before the other Crawford progeny addressing the problem of expert
testimony that included reliance on out-of-court forensic testing by someone other than the
expert witness. Indeed, one of the reasons that the plurality in Williams offered for its
conclusion was that “[f]or more than 200 years, the law of evidence has permitted the sort of
testimony given by the expert in this case.” 132 S. Ct. at 2228. Strickland does not require an
objectively reasonable attorney to predict future, potential developments in the law. See Smith
v. Murray, 477 U.S. 527, 536 (1986); Jameson v. Coughlin,‘ 22 F.3d 427, 429-30 (2d Cir. 1994).
In addition, as the Second Circuit has recently recognized, the application of Crawford to expert
testimony that incorporates other, non-testifying forensic work remains too unsettled in some
cases, even as of this writing, to permit habeas corpus rélief under the deferential standard of
AEDPA. m, 876 F.3d at 407-10.

Nevertheless, although the question is close, I cannot view counsel’s failure to object as
objectively reasonable. First, as noted above, there was no tactical reason to refrain from
objecting. It is not as if there was an abundance of forensic evidence and Simonetti’s testimony

about the reviewers was in some haystack. This case was all about two fingerprints, and if there
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was anything defense counsel could do to ;iiminiéh Simonetti’s testifnony, it should have been
done. Second, this case is a clear step beyond Williams — the reviewers’ opinions were not

" necessary for Simonetti to reach her opinion and prosecutor used the reviewers’ opinions to
confirm Simonetti’s view that the crime scene fingerprints belonged to petitidner. They were
rank hearsay and triggered precisely the Confrontation Clause problems identified in Crawford.
An objectively reasonable trial attorney should have recognized hearsay and its constitutional

implications, even in 2010.

This is confirmed by the state of New York caselaw at the time. In People v. Rawlins, 10
N.Y.3d 136, 157, 855 N.Y.S.2d 20, 34 (2008), the New York Court of Appeals had held that a
latent fingerprint comparison report by a non-testifying expert violated the Confrontation Clause
(although in that case the Court found the error was harmless). As a New York trial lawyer,
petitioner’s counsel should have been familiar with the case by 2010.

The only argument that could be raised in defense of trial counsel’s inaction was that

unlike Melendez-Diaz and Rawlins, Simonetti’s testimony about the reviewers did not have the

formality of the certificates and reports which the Supreme Court and the New York Court of
Appeals, respectively; found testimonial. But the reviewers’ conclusions served no purpose
other than enhancing the probative value of Simonetti’s testimony for purposes of presenting that
testimony in court, and thus were just as testimonial as the out-of-court statements in Melendez-

Diaz and Rawlins.

Having determined that counsel’s failure to object was objectively unreasonable, the
Court must consider Strickland’s second prong, prejudice, which here requires the Court to ask
whether there a reasonable probability that without Simonetti’s testimony about the reviewers,

the jury would have acquitted. See 466 U.S. at 687. Like the question of objective
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reasonableness, the question of prejudice is close because Simonetti’s testimony provided the
only evidence that petitioner had committed the crime. If the jury found Simonetti’s testimony
insufficient to establish petitioner’s guilt, it would have had to acquit. The question thus
becomes: to what d¢gree did Simonetti’s invocation of the reviewers enhance her testimony?

Despite the centrality of Simonetti’s testimony the case, I conclude that when that portion
of her testimony concerning the reviewers is put in context, petitioner cannot meet his burden of
proving prejudice. Her testimony about the reviewers was brief, about %% page out of 29 pages of
direct testimony. The bulk of her testimony concerned the process thét she personally undertook
in reaching her conclusion that the prints belonged to petitioner, without reference to the
reviewers. On cross-examination, trial coﬁnsel attacked the reliability of her process as well as
certain assumptions in the art of fingerprint comparison itself but did not mention the reviewers.
And in closing arguments, neither the prosecutor nor the defense mentioned the reviewers
discussing the impact of her testimony.

I therefore conclude that petitioner was not materially prejudiced by Simonetti’s
testimony about the reviewers. Because he has not met the requirements of Strickland, he has no
means to avoid the state law procedural bar.

I11. Sufficiency of the Evidence

In his amended petition, petitioner raises additional grounds that, read liberally, distill
into a claim that the evidence was insufficient to convict him. He contends: (1) the evidence
suggested that the burglar was the roommate of the brother of one of the victims, because the
brother had a key to the apartment; (2) there was no forced entry into the apartment; (3) the
burglar apparently knew where the money was, which again points to a suspect who had a

relationship with the victims.
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Plaintiff did not challenge the sufﬁcienéy of the evidence on direct appeal. That is the
only time that New York law permitted the issue to be raised. See N.Y. Crim. Proc. Law
§ 440.10(2)(c). Under these circumstances, the claim is deemed exhausted and procedurally
barred. See McKethan v. Mantello, 292 F.3d 119, 122 (2d Cir. 2002). There is no cause to
excuse the procedural bar for the sufficiency of the evidence claim based on ineffective
assistance of counsel because petitioner never raised that particular claim on direct appeal.
Carpenter, 529 U.S. at 451-52. Nor is fhere any basis for finding manifest injustice.

Accordingly, I reject the legal insufficiency claim as procedurally barred.

CONCLUSION

The petition is denied and the case is dismissed. Because “reasonable jurists could

debate” whether petitioner’s Confrontation Clause/ineffective assistance of counsel claim

“should have been resolved in a different manner,” Slack v. McDaniel, 529 U.S. 473, 484

(2000), the Court grants a certificate of appealability as to the following issues only: (1) what is
the standard of review for petitioner’s claim that the procedural default of his Confrontation
Clause claim should be excused by the ineffective assistance of his counsel; and (2) if the
standard of review is de novo, was petitibner’s counsel constitutionally ineffective for failing to
preserve the Confrontation Clause claim? See 28 U.S.C. § 2253(c). The Courts also grants leave
to petitioner to proceed in forma pauperis on appgal on the same claims. See Coppedge v.
United States, 369 U.S. 438, 444-45 (1962).

SO ORDERED.

U.S.DJ.

Dated: Brooklyn, New York
July 20, 2018
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