United States District Court

District of South Dakota
Office of the Clerk
Room 128, Federal Building & U.S. Courthouse
400 South Phillips Avenue
Sioux Falls, South Dakota 57104

Matthew W. Thelen Telephone
Clerk of Court 605.330.6600

July 6, 2020
Roger Allen Raymond
16601
State Penitentiary
P.O. Box 5911

Sioux Falls, SD 57117-5911
Dear Mr. Raymond:

I have reviewed your correspondence dated June 19, 2020. 1 have also
reviewed the case files you have filed in this District.

After reviewing the files; I have concluded that your district court cases are
closed. Your correspondence seems to be related to your petition for a writ of
certiorari filed with the Supreme Court of the United States. When you file
documents with the Supreme Court of the United States you do not need to file
copies with the District of South Dakota. So, I am returning your correspondence
to you.

You should consult the Federal Civil Judicial Procedure and Rules and the
Federal Criminal Code and Rules for any future relief you intend to seek from
United States District Court.

Sincerely,

Matthew W. Thelen
Clerk of Court
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United States District Court

District of South Dakota
Office of the Clerk
Room 128, Federal Building & U.S. Courthouse
400 South Phillips Avenue
. Sioux Falls, South Dakota 57104

Matthew W. Thelen Telephone
Clerk of Court ' 605.330.6600

July 6, 2020
Roger Allen Raymond
16601
State Penitentiary
P.O.Box 5911

Sioux Falls, SD 57117-5911
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reviewed the case files you have filed in this District.

After reviewing the files; I have concluded that your district court cases are
closed. Your correspondence seems to be related to your petition for a writ of
certiorari filed with the Supreme Court of the United States. When you file
documents with the Supreme Court of the United States you do not need to file
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| Matthew W. Thelen
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United States Court of Appeals
For The Eighth Circuit

Thomas F. Eagleton U.S. Courthouse
111 South 10th Street, Room 24.329

St. Louis, Missouri 63102

VOICE (314) 244-2400
FAX (314) 244-2780
www.ca8.uscourts.gov

Michael E. Gans
Clerk of Court

February 10, 2020

Mr. Roger Allen Raymond

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
10601

1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911

RE: 20-1283 Inre: Roger Allen Raymond
Dear Mr. Raymond:

A petition for writ of mandamus has been filed under the above-referenced number.
However, the matter cannot be referred to the court for a ruling on the merits because you have
not paid the required $500.00 docketing fee. You must either pay the docketing fee with a check
made payable to "Clerk of the United States Court of Appeals for the Eighth Circuit," or file a
motion seeking permission to proceed in forma pauperis in this court. Enclosed is an application

form for your convenience.

Please note, failure to either pay the fee or file a motion to proceed in forma pauperis on
or before March 2, 2020 may result in dismissal of your case.

Upon resolution of the fee, the petition will be submitted to a panel of judges for review.
You will be advised of any action taken by the court as soon as possible.

Please note that service by pro se parties is governed by the Eighth Circuit Rule 25B. A
copy of the rule and additional information is attached to the pro se party's copy of this notice.
Michael E. Gans
Clerk of Court
CYZ
Enclosures

cc: Mr. Matthew W. Thelen

District Court/Agency Case Number(s): 1:99-cv-01041-CBK



20-1283 Inre: Roger Allen Raymond

Eighth Circuit Court of Appeals
PRO SE Notice of Docket Activity
The following was filed on 04/15/2020

Case Name: Inre: Roger Allen Raymond
Case Number: 20-1283

Dockét Text:
DOCUMENT FILED - Post judgment motions filed by Mr. Roger Allen Raymond. w/service by
USCAS 04/16/2020 [4903504] [20-1283] No action is taken as petition for rehearing is pending.

The following document(s) are associated with this transaction:
Decument Description: Document

Notice will be mailed to:

Mr. Roger Allen Raymond

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
10601

1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911

Notice will be electronically mailed to:

Honorable Charles B. Kornmann: Barb_Paepke @sdd.uscourts.gov
Mr. Matthew W. Thelen: coadocs @sdd.uscourts.gov



United States Court of Appeals
For The Eighth Circuit

Thomas F. Eagleton U.S. Courthouse
111 South 10th Street. Room 24.329

St. Louis, Missouri 63102

: VOICE (314) 244-2400
Clerk of Coupt” FAX (314) 244-2780
www.ca8.uscourts.gov

January 09, 2019

Ms. Sherri Sundem Wald
ATTORNEY GENERAL'S OFFICE
Suite 1

1302 E. Highway 14

Pierre, SD 57501-8501

RE: 19-1057 Roger Raymond v. Douglas Weber, et al

Dear Counsel:

An application for permission to file a successive habeas has been filed and assigned the
caption and case number shown above. A copy of the application is attached.

Your response to the application is due within fourteen days of your receipt of this letter.
Please serve a copy of your response on petitioner. Further information about the court's
procedures in successive habeas proceedings is contained in Eighth Circuit Rule 22B "Second or
Successive Habeas Corpus and Section 2255 Proceedings."

Upon receipt of your response, the matter will be referred to the court for a ruling.

Counsel in the: case must supply the clerk with an Appcarance Form. Counsel may
download or fill out an Appearance Form on the "Forms" page on our web site at
www.ca8.uscourts.gov.

On June 1, 2007, the Eighth Circuit implemented the appellate version of CM/ECF.
Electronic filing is now mandatory for attorneys and voluntary for pro se litigants proceeding
without an attorney. Information about electronic filing can be found at the court's web site
www.ca8.uscourts.gov. In order to become an authorized Ej ghth Circuit filer, you must register
with the PACER Service Center at https://www.pacer. gov/psco/cgi-bin/cmecf/ea-regform.pl.
Questions about CM/ECF may be addressed to the Clerk's office.



Caption For Case Number: 19-1057
Roger Allen Raymond

Petitioner
V.

Marty Jackley, Attorney General of South Dakota; Douglas Weber, Warden, South Dakota State
Penitentiary

Respondents



19-1057 Roger Raymond v. Douglas Weber, et al

Eighth Circuit Court of Appeals
PRO SE Notice of Docket Activity
The following was filed on 01/09/2019

Case Name: Roger Raymond v. Douglas Weber, et al
Case Number: 19-1057

Docket Text:
PETITION for Permission to file a Successive Habeas Petition (Rec'd by MAIL) filed by,
. Petitioner Mr. Roger Allen Raymond w/service 12/18/2018 [4743890] [19-1057]

The following document(s) are associated with this transaction:
Document Description: Motion to Vacate w/filing letter
Document Description: Docs in support (1)

Document Description: Docs in support (2)

Document Description: Docs in support (3)

Notice will be mailed to:

Mr. Roger Allen Raymond #10601

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911

Notice will be electronically mailed to:

Ms. Sherri Sundem Wald: sherri.wald @state.sd.us,
janet.waldron@state.sd.us,Rebecca.Ridings @state.sd.us



United States Court of Appeals
For The Eighth Circuit

Thomas F. Eagleton U.S. Courthouse
111 South 10th Street, Room 24.329

St. Louis, Missouri 63102

Michael E. Gans
Clerk of Court

January 17, 2019

Mr. Roger Allen Raymond

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
10601

1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911

Ms. Sherri Sundem Wald

ATTORNEY GENERAL'S OFFICE

Suite 1 )
1302 E. Highway 14 /
Pierre, SD 57501-8501

RE: 19-1057 Roger Raymond v. Darin Young, et al

Dear Mr. Raymond and Ms. Wald:

VOICE (314) 244-2400
FAX (314) 244-2780
www.ca8.uscourts.gov

Enclosed please find a corrected caption for the above-referenced case. Please use the

enclosed caption on any subsequent communications with our court. Thank you.

Michael E. Gans
Clerk of Court

MMH
Enclosure(s)

cc: Mr. Matthew W. Thelen

District Court/Agency Case Number(s): 1:99-cv-01041-CBK

~
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Addresses For Case Participants: 19-1057

Ms. Sherri Sundem Wald
ATTORNEY GENERAL'S OFFICE
Suite 1

1302 E. Highway 14

Pierre, SD 57501-8501

Mr. Roger Allen Raymond #10601
SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
1600 North Drive

. P.O.Box 5911

Sioux Falls, SD 57117-0911



United States Court of Appeals
For The Eighth Circuit

Thomas F. Eagleton U.S. Courthouse
111 South 10th Street, Room 24.329

St. Louis, Missouri 63102

Michael E. Gans VOICE (314) 244-2400
Clerk of Court FAX (314) 244-2780
www.ca8.uscourts.gov

January 17, 2019

Mr. Roger Allen Raymond

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
10601 } R _

1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911

Ms. Sherri Sundem Wald
ATTORNEY GENERAL'S OFFICE
Suite 1 .
1302 E. Highway 14 ;
Pierre, SD 57501-8501

RE: 19-1057 Roger Raymond v. Darin Young, et al
Dear Mr. Raymond and Ms. Wald:

Enclosed please find a corrected caption for the above-referenced case. Please use the

enclosed caption on any subsequent communications with our court. Thank you.

Michael ETG.ans
Clerk of Court

MMH
Enclosure(s)

- cc: Mr. Matthew W. Thelen

District Court/Agency Case Number(s): 1:99-cv-01041-CBK



Caption For Case Number: 19-1057
January 17,2019

District Court/Agency Case Number(s): 1:99-cv-01041-CBK

Roger Allen Raymond
Petitioner
\A

Marty Jackley, Attorney General of South Dakota; Darin Young, Warden, South Dakota
State Penitentiary

Respondents



19-1057 Roger Raymond v. Marty Jackley, et al

Eighth Circuit Court of Appeals -
PRO SE Notice of Docket Activity
The following was filed on 02/27/2019

Case Name: Roger Raymond v. Marty Jackley, et al
Case Number: 19-1057

Docket Text:
DOCUMENT FILED - Handwritten document(s) from Petitioner in support of appeal filed by
Mr. Roger Allen Raymond. w/service 02/27/2019 [4760721] [19-1057]

The following document(s) are associated with this transaction:
Document Description: Documents in Support :

Notice will be mailed to:

Mr. Roger Allen Raymond

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
10601

1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911

Notice will be electronically mailed to:
Mr. Matthew W. Thelen: coadocs @sdd.uscourts.gov

Ms. Sherri Sundem Wald: sherri.wald @state.sd.us,
janet.waldron @state.sd.us,Rebecca.Ridings @state.sd.us



United States Court of Appeals
For The Eighth Circuit

Thomas F. Eagleton U.S. Courthouse
111 South 10th Street, Room 24.329

St. Louis, Missouri 63102

VOICE (314) 244-2400
FAX (314) 244-2780
www.ca8.uscourts.gov

Michael E. Gans
Clerk of Court

May 15, 2019

Mr. Roger Allen Raymond

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
10601

1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911

RE: 19-1057 Roger Raymond v. Marty Jackley, et al
Dear Mr. Raymond:

Enclosed is a dispositive order entered today at the direction of the court.

Pursuant to Section 106 of the Antiterrorism and Effective Death Penalty Act of 1996,
the grant or denial of an authorization by a court of appeals to file a second or successive
application shall not be appealable and shall not be the subject of a petition for rehearing or for a

writ of certiorari.

Michael E. Gans
Clerk of Court

MDS

Enclosure(s)

cc: Mr, Matthew W. Thelen
Ms. Sherri Sundem Wald

District Court/Agency Case Number(s): 1:99-cv-01041-CBK



19-1057 Roger Raymond v. Marty Jackley, et al

Eighth Circuit Court of Appeals
PRO SE Notice of Docket Activity
The following was filed on 02/27/2019

Case Name: Roger Raymond v. Marty Jackley, et al
Case Number: 19-1057

Docket Text:
DOCUMENT FILED - Handwritten document(s) from Petitioner in support of appeal filed by
Mr. Roger Allen Raymond. w/service 02/27/2019 [4760721] [19-1057]

- The following document(s) are associated with this transaction:
Document Description: Documents in Support

Notice will be mailed to:

Mr. Roger Allen Raymond

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
10601

1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911

Notice will be electronically mailed to:
Mr. Matthew W. Thelen: coadocs @sdd.uscourts. gov

Ms. Sherri Sundem Wald: sherri.wald @state.sd.us,
janet.waldron@state.sd.us,Rebecca.Ridings@state.sd.us



United States Court of Appeals
For The Eighth Circuit

Thomas F. Eagleton U.S. Courthouse
111 South 10th Street, Room 24.329

St. Louis, Missouri 63102
VOICE (314) 244-2400
FAX (314) 244-2780
www.caB.uscourts.gov

Michael E. Gans
Clerk of Court

May 15, 2019

Mr. Roger Allen Raymond

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
10601

1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911.. ..

RE: 19-1057 Roger Raymond v. Marty Jackley, et al
Dear Mr. Raymond:
Enclosed is a dispositive order entered today at the direction of the court.

Pursuant to Section 106 of the Antiterrorism and Effective Death Penalty Act of 1996,
the grant or denial of an authorization by a court of appeals to file a second or successive
application shall not be appealable and shall not be the subject of a petition for rehearing or for a
writ of certiorari.

Michael E. Gans
Clerk of Court

MDS

Enclosure(s)
écf ) Mr Matfhew W.iThhéleril’
Ms. Sherri Sundem Wald -

District Court/Agency Case Number(s): 1:99-cv-01041-CBK



UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 19-1057

Roger Allen Raymond
Petitioner
V.

Marty Jackley, Attorney General of South Dakota; Darin Young, Warden, South Dakota State
Penitentiary

- Respondents

Appeal from U.S. District Court for the District of South Dakota - Aberdeen
(1:99-cv-01041-CBK)

JUDGMENT

ABefore SHEPHERD, WOLLMAN, and STRAS, Circuit Judges.

The petition for authorization to file a successive habeas application in the district court is
denied. Mandate shall issue forthwith.
The motion to vacate the judgment is also denied.

May 15, 2019

" Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans



UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 19-1057
Roger Allen Raymond
Petitioner
V.
Marty Jackley, Attorney General of South Dakota
Respondent
Darin Young, Warden, South Dakota State Penitentiary

- Appellee |

Appeal from U.S. District Court for the District of South Dakota - Aberdeen
(1:99-cv-01041-CBK)

MANDATE
In accordance with the judgment of 05/15/2019, and pursuant to the provisions of Federal
Rule of Appellate Procedure 41(a), the formal mandate is hereby issued in the above-styled

matter.

May 15, 2019

Clerk, U.S. Court of Appeals, Eighth Circuit



UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT

ROGER RAYMOND, No. 19-1057
Petitioner,
RESPONSE TO APPLICATION
V. FOR PERMISSION TO FILE

SUCCESSIVE HABEAS PETITION
DARIN YOUNG, et al, ’

B e e )

Respondent.

COMES NOW, Respondents, by and thrbugh their attdrney, Deputy
South Dakota Attorney General Sherri Sundém Wald, and file this response
to Petitionqr’s eighth application for permission to file a successive petition.

In conformance with Eighth Circuit Rule 22B, pertinent documents
from Petitioner’s first federal habeas action include Roger Allen Raymond v.
Douglas Webér, United States District Court, District of South Dakota
(Northern Division), Civ. 99-1041; 2008 WL 649175 (D.S.D.) Roger Raymond
v. Dougfas Weber, 552 F.3d 680 (8th Cir. 2'009), cert. deniéd, 130 S.Ct. 114.

Pertinent documénts from Petitioner’s previous requests to file a
successive federal habeas petition include Roger Raymond v. Douglas
Weber, et al., Eighth Circuit Court of Appeal, Civ. Doc. 09-3612; Roger Allen
Raymond v. Weber, et al., Eighth Circuit Court of Appeals, Civ. Doc. 11-
2035; Roger Allen Raymond v. Weber et al., Eighth Circuit Court of Appeals,
Civ. Doc. 11-1652; Roger Allen Raymond v. State of South Dakota, Civ. Doc.

13-3277; Roger Allen Raymond v. State of South Dakota, Eighth Circuit



Court of Appeals, Civ. Doc. 14-1334; Roger Allen Raymond v. State of South
Dakotq, et al., Civ. Doc. 15-3971; and Roger Allen Raymond v. Darin Young,
et al., Eighth Circuit Court of Appeals, Civ. Doc. 17-1115. 'Reference to the
Brown County Criminal File 94-018 is made by SR, followed by the
appropriate page number.

ISSUE

WHETHER PETITIONER HAS MADE A PRIMA FACIE SHOWING
THAT HE IS ENTITLED TO FILE A SUCCESSIVE PETITION?

BACKGRbUND

On June 14, 1996, Petitioner was found guilty by a Brown County
jury of one count of sexual contact with a child under sixteen. SR 536.

Petitioner’s June 14-, 1996, conviction was affirmed on direct appeal
by the South Dakota Supreme Court on May 21, 1997. State v. Raymond,
1997 S.D. 59, 563 N.W.2d 823. Petitioner raised two issues: (1) whether
Petitioner had knowingly énd intelligently waived the right to counsel at
tﬁal; (2) whether his sentence constituted cruel and unusuél punishment.

On June 4, 1997, Petitioner filed a petition for writ of habeas corpus
under 28 U.S.C. § 2254, Civ. 97-1020, attacking his 1996 conviction.
Petitioner réised two unexhausted claims and his petition was dismissed
without prejudice. Doc. 19. |

On March 2, 1998, Petitioner filed a second petition for writ of habeas
corpus under 28 U.S.C. § 2254, Civ. 98-1010. Petitioner raised four issues

alleging pre-indictment delay and prosecutorial misconduct. The petition |

2



was dismissed without prejudice for failure to exhaust state court remedies.
Doc. 5. Ina .memorandum dated March 21, 1998, the court referred the
petition to the presiding judge of the Fifth Judicial Circuit of South Dakota.

On August 3, 1999, Petitioner submitted a letter to the Honorable
Eugene Dobberpuhl, Presiding Judge, Fifth Judicial Circuit, State of South
Dakota, setting forth various complaints. The letter was filed in Brown
County Crim. File 94-018. The State record suggests that little activity in
thet nature of post-conviction proceedings took place on Petitioner’s behalf in
state court.

On September 30, 1999, Petitioner filed another petition for writ of
habeas corpus in federal district court. Petitioner raised the same issﬁes as
presented in hié 1998 petition. The petition was initially dismissed without
prejudice pending exhaustion of sltate remedies. Doc. 3. Petitioner
appealed and his appeal was dismissed. Petitioner continued to seek relief
from the federal district court.. On November 1, 2001, the district court
directed Petitioner to file an amended Petition for Writ of Habeas Corpus 1n
federal district court, finding Petitioner’s attempt to file a state habeas
petition “futile.” Doc. 26. The court appointed counsel for Petitioner and on
September 22, 2003, a second amended petition for writ of habeas corpus
was filed ori Petitioner’s behalf. Doc. 38. Respondents filed a motion to
dismiss (Doc. 40) which was denied. Doc. 43. Respondents subsequently

filed an answer. Doc. 45.



On May 11, 2007, Petitioner filed a Motion for Summary‘ Judgmeht,

along with a Brief in Support thereof (Doc. 47) and a statement of

undisputed material facts (Doc. 50). Petitioner raised the following seven

issues:

1.

Whether Petitioner was denied his Sixth Amendment right to
counsel at his competency hearing.

.Whether Petitioner’s sentence violates the Eighth Amendment.

Whether Petitioner was denied his Sixth Amendment right to
effective assistance of counsel at trial. ‘

Whether Petitioner was denied his Sixth Amendment right to
counsel at his sentencing hearing.

Whether the trial court’s denial of Petitioner’s motion for a

continuance at the sentencing hearing violated Petitioner’s due

process rights.

Whether the State’s eliciting of testimony regarding Petitioner’s
prior conviction violated Petitioner’s due process rights under
the Fourteenth Amendment.

Whether the State introduced impermissible “vouching”
testimony in violation of the Petitioner’s due process rights

under the Fourteenth Amendment. '

‘On March 10, 2008, the district court filed a Memorandum Opinion

and Order denying Petitioner-habeas relief. Raymond v. Weber, Civ. 99-

- 1041. The district court held that the petition failed on its merits.

Petitioner requested a certificate of appealability (Doc. 69), and the district

court issued a certificate on three issues.

1.

Whether a competency hearing is a critical stage in the criminal
proceedings entitling a Petitioner to the assistance of counsel
under the Sixth Amendment.

‘Whether the Petitioner was constructively denied counsel at the

competency hearing in violation of the Sixth Amendment within
the rubic of U.S. v. Crouic, 466 U.S. 648 (1984).

4



3. Whether the alleged violation of the Petitioner’s Sixth |
Amendment rights was a “structural defect” within the meaning
of U.S. v. Gonzales-Lopez, 548 U.S. 140 (2006).

Qn January 12, 2009, this Court denied relief to Petitioner on each of
his claims. . Raymond v. Weber, 552 F.3d 680 (8th Cir. 2009). Petitioner’s
request for rehearing énd rehearing en banc was denied, as was his Petition
for Writ of Certiorari.

| On Februafy 17, 2010, judgment was entered denying Petitioner’s
application for successive betition. Roger Raymond v. Douglas Weber, et al.,
Eighth Circuit Court of Appeals, Civ. 09-3612.

On February 15, 2011, Petitioner Raymond filed a second application
for habeas relief in federal district court. Roger Allen Raymond v. Weber, et
al.,'Civ. 11—-1006. The district court denied the petition. Petitioner
Raymond sought permission from this Court to file a successive petition.

On April 26, 2011, this _Court issued Judgment denying Raymond’s
petiti'onlfor authorization to file a successive petition in district court. A
formal mandate in accordance with the judgment was entered that same
date. Eighth Circuit Court of Appeals, Civ. Doc. 11-1652. Petitioner filed a
motion to recall mandate and vacate judgment on June 2, 2011.

On May 12, 2011, Raymond filed another petition seeking permission
to ﬁle a successive petition. Roger Allen Raymond v. Douglas Weber, et al.,

Eighth Circuit Court of Appeals, Civ. Doc. 11-2035. An order denying

Raymond’s motion was entered by the Court on June 2, 2011. Judgment

S



denying Petitioner Raymond’s request for authorization to file a successive
habeaé application in district court was denied on Juhe 3, 2011, with a
fofmal mandate filed that same day.

Petitioner filed an application seeking permission to file another
succgssive petition on October 16, 2013. On October 17, 2013, this Court
orderéd a response. Roger Allen Raymond v. State of South Dakota, et al.,
Eighth Circuit Court of Appeals, Civ. Doc. 13-3277. On January 30, 2014,
this Court entered Judgment denying Raymond’s request to file a
successive habeas application in district court. The formal mandate was
issued that same day.

Petitioner filed another application seeking permission to file a
successive habeas petition on February 14, 2014. Roger Allen Raymond v.
State of South Dakota, et al., Eighth Circuit Court of Appeals, Civ. Doc. 14-
1334. Resbondents filed a response on February 24, 2014. On April 25,
20143 Judgment was filed denying Raymond’s request to file a successive
habeas petition in district court. The formal mandate Was issued that same
day.

Petitioner filed another request to file a successive habeas petition on
January 20, 2016. Roger Allen Raymond v. State of South Dakota, Eighth
Cir. Court of Appéals, Civ. Doc. 15-3971. Judgment denying Raymond’s |
request to file a successive habeas petition in district court was denied on

June 6, 2016. The formal mandate issued the same date. ‘



Petitioner filed another application seeking pefmission to file a
successive habeas petition in federal court. Roger Allen Raymond v. Darin
Young, Eighth Circuit Court of Appeals, Civ. Doc. 17-1115. Pursuant to the
clerk’s letter, Respondent files a response. On July 7, 2017, Judgment was
entered denying Raymond’s request to file a successive petition. The formal
mandate was issued that same day.

Petitioner has now filed another application seeking permission to file
a successivé habeas petition in federal court. Pursuant to the clerk’s
January 9, 2019 letter, Respondent files this response.

ARGUMENT

PETITIONER FAILS TO MAKE A PRIMA FACIE SHOWING THAT
HE IS ENTITLED TO FILE A SUCCESSIVE PETITION. '

It is clear that a court of appeals may authorize a claimant to file a
successive federal habeas petition, but only if the petitioner makes a "prima
facie showing that the application satisfies the requirements of 28 U.S.C.

§ 2244(b)." Roberts v. Bowersox, 170 F.3d 815, 815 (8th Cir. 1999); see 28
U.S.C. § 2244(b)(3)(C). Under § 2244(b)(1), any claim presented in a second
habeas petition that was already presented in a prior application shall be
dismissed. Under § 2244(b)(2), claims presented in a successive habeas
petition tha{t \-ivere not presented in the earlier application

"shall be dismisséd" unless they rely on a new, retroactive,

previously unavailable rule of constitutional law, or unless their

factual predicate could not have been discovered previously

through the exercise of due diligence and, if proved, they would
establish petitioner's innocence. This is a more restrictive

7



standard than the cause and prejudice/actual innocence
standard for excusing abuse of the writ under prior law.

| Vancleave v. Norris, 150 F.3d 926, 929 (8th Cir. 1998); see 28 U.S.C.
§ 2244(b)(2).

Petitiorier Raymond’s current .claims should be dismissed because
Petitioner fails to meet one of the statutory exceptions in § 2244(b)(2).

Petiti.oner does not rely on a new, retroactive, previously un.available
rule of constitutional law. Thus, the only possible exception that could
apply to his cléims is found in subsection (2)(B), i.e. that the factual
predicate for these claims could not have been discovered at the time the
first federél habeas petition was filed. Petitioner's application fails to show
that he satisfied the requirements of this exception. Petitioner was
undoubtedly aware of any factual predicate for these claims at the time he
filed his second amended federal habeas petition apd chose not to pursue
therﬁ. |

As to each of Petitioners claifns, he fails to meet ohe of the excéptions
to dismissal under § 2244(b)(2). Because Petitioner's request for permission
to file a successive habeas petition does meet any of the stgtutory
exceptions, this Court should deny his application. Roberts, 170 F.3d at
816; Vancleave, 150 F.3d at 929.

CONCLUSION
Petitioner alréady had a full and fair opportunity to present his

habeas corpus claims in the first federal habeas action. There must be |

8



finality to collateral attacks upon a conviction. Because Petitioner has not

demonstrated he meets any of the statutory exceptions justifying

authorization to file a successive petition, his request should be denied.
Dated this 16th day of January 2019.

/s/ Sherri Sundem Wald

Sherri Sundem Wald

Assistant Attorney General

1302 East Highway 14, Suite 1~
Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215




CERTIFICATE OF COMPLIANCE

1.  Tcertify that this document contains 1,849 words.

2. 1 certify that the word processing software used to prepare this
document is Microsoft Word 2016, and it is herewith submitted in PDF
format.

3. 1 certify that the document submitted herein has been scanned
for viruses and that the document is, to the best of my knoxyledge and
belief, virus free. |

Dated this 16th day of January 2019.

/s/ Sherri Sundem Wald
Sherri Sundem Wald

Deputy Attorney General
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CERTIFICATE OF SERVICE

I hereby certify that on January 16, 2019, I electronically filed the
foregoing with the Clerk of the Court for the United States Court of Appeals
for the Eighth Circuit by using the CM/ECF system. Participants in the
case who are registered CM/ECF users will be served by the CM/ECF
system.

I further certify that some of the participants in the case are not
CM/ECF users. I have mailed the foregoing documents by first-class mail,
postage prepaid, or have dispatched it to a third party commercial carrier
for delivery within three calendar days, to the following non-CM/ECF
participanté:

Roger Allen Raymond #31681

South Dakota State Penitentiary

P.O. Box 5911
Sioux Falls, SD 57117-5911

/s/ Sherri Sundem Wald
Sherri Sundem Wald

usca_SSW_Roger Raymond v. State — Response3 (br)
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19-1057 Roger Raymond v. Marty Jackley, et al.

Eighth Circuit Court of Appeals

PRO SE Notice of Docket Activity

The following was filed on 05/01/2019

Case Name:  Roger Raymond v. Marty Jackley, et al
Case Number: 19-1057

Docket Text:

‘DOCUMENT FILED - Handwritten documents: Letter to clerk’s office and "motion for

summary judgment" filed by Mr. Roger Allen Raymond, w/service 04/16/2019 [4783263] [19-
1057]

The following document(s) are associated with this transaction:
Document Description: handwritten letter to clerk

Document Description: doc entitled "motion for summary judgment"
Document Description: mailing env.

Notice will be mailed to:

Mr. Roger Allen Raymond #10601

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911

Notice will be electronically mailed to:
Mr. Matthew W. Thelen: coadocs @sdd.uscourts.gov

Ms. Sherri Sundem Wald: sherri.wald @state.sd.us,
janet.waldron@state.sd.us,Rebecca.Ridings @state.sd.us



19-1057 Roger Raymond v. Marty Jackley, et al

Eighth Circuit Court of Appeals
PRO SE Notice of Docket Activity
The following was filed on 06/03/2019

Case Name: Roger Raymond v. Marty Jackley, et al
Case Number: 19-1057

Docket Text:
MOTION to stay the mandate, filed by Petitioner Mr. Roger Allen Raymond w/service by
USCAS 06/07/2019. [4795561] [19-1057] '

The following document(s) are associated with this transaction:
Document Description: Motion to Stay the Mandate
Document Description: Attachments

Notice will be mailed to:

Mr. Roger Allen Raymond

SOUTH DAKOTA DEPARTMENT OF CORRECTIONS
10601

1600 North Drive

P.O. Box 5911

Sioux Falls, SD 57117-0911

Notice will be electronically mailed to:

Ms. Sherri Sundem Wald: sherri.wald @state.sd.us,
janet.waldron @state.sd.us,Rebecca.Ridings @state.sd.us



UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 19-1057
Roger Allen Raymond
Petitioner
V.
Marty Jackley, Attorney General of South Dakota
Respondent
Darin Young, Warden, South Dakota State Penitentiary

Appellee

Petition for permission to file a Successive Habeas Petition
(1:99-cv-01041-CBK)

ORDER
Petitioner’s motion to stay the mandate is denied.

June 27, 2019

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans



| MEMORANDUM

UNITED STATES DISTRICT COURT

Datie: July 21, 2003

To!  Roger Raymond

Re/ Raymond v. Weber, CIV 99-104
From: Judge Kornmann :

. Ihave again received documents from you concerning your pending federal habeas
matter. I have previously advised you on many occasions that you should not send further
correspondence to me.. SEND NO FURTHER DOCUMENTS TO EITHER THE CLERK OR
TO ME AS TO THIS MATTER. Any documents réquired to be filed in this case on your behalf
will be filed by your attorney.

[
}

s Bl

; CHARLES B. KORNMANN

§ UNITED STATES DISTRICT JUDGE
| United States Courthouse

| 102 Fourth Avenue SE, Suite 408

| ' Aberdeen, SD 57402

cc Clerk’s file _ _
: Ronald A. Parsons, Jr. w/original of pro se amended petitions

i
i
!



UNITED STATES DISTRICT COURT

MEMORANDUM
From: Judge Kornmann
To: Roger Raymond
Re: Raymond v. Young
CIV 99-1041
Date: August 28, 2018

- You sent to the Clerk of Courts for filing a motion to vacate the Ei ghth Circuit’s
judgment denying your petition to file a successive habeas petition, No. 17-1115, and to
reopen the judgment issued by me in your district court habeas action, CIV 99-1041.

~ You also sent a motion to proceed under Fed. R. Civ. P 60(b), seeking to attack your state
court conviction. - Finally, you sent a motion to proceed in forma pauperis and -
supporting documents.

You may only attack a state court criminal conviction by filing a petition for a writ
of habeas corpus pursuant to 28 U.S.C. § 2254. You previously did so and your petition
was denied. The Eighth Circuit has denied your request to file a second or successive
petition for a writ of habeas corpus.

Your federal habeas case is closed and cannot be reopened. You may not attack
your state court criminal conviction in federal court without the permission of the Eighth
Circuit. You may not seek to set aside a decision of the Eighth Circuit by filing
documents in the district court.

I am discarding your papers.

%J&y/@ %WM’*&W

CHARLES B. KORNMANN

UNITED STATES DISTRICT JUDGE
United States Courthouse

102 Fourth Avenue SE, Suite 408
Aberdeen, SD 57402



UNITED STATES DISTRICT COURT

MEMORANDUM
From: ~  Judge Kornmann
To: Roger Raymond
Re: Raymond v. Young
' CIV 99-1041

Date: October 24, 2018

You sent to the Clerk of Courts for filing a motion to vacate the judgment and to
reopen the above case. I have repeatedly told you that your federal habeas case is
closed and cannot be reopened.  You may not attack your state court criminal conviction
in federal court without the permission of the Eighth Circuit.

As in the past, I am discarding your papers. I will no longer devote judicial
resources to reply to any further attempts to reopen this case or to attack your state court
conviction unless the United States Court of Appeals for the Eighth Circuit gives you
permission to proceed in the District Court. Any future letters and filings concerning
your case or your state court conviction will be discarded without notice to you.

Lnlle,, /4

, L € ooV Cetrg—
CHARLES B. KORNMAN

UNITED STATES DISTRICT JUDGE
United States Courthouse

102 Fourth Avenue SE, Suite 408
Aberdeen, SD 57402



. ‘Sloux Falls Office

ATTORNEYS AT LAW

Johnson, Heidepriem, Miner,

Yankton Office

) Steven M. .Iohnson Marlow & JaDIdOW, L-LoPc .j Steven M. Johnson | )
- Scott N. Heidepriem* - - - 431 North Phillips Avenus, Suite 400 _Celia Miner **

. A, Russell Janklow Sioux Falls, South Dakota 57104-5933, Michael F. Marlow
Scott A. Abdallah* - Sheila S. Woodward**+
Ronpald A. Parsops, Jr. ~~ Mailing Address: _ Steven K. Huff**
Matthew T. Tobin P.0. Box 1107 ~

. JonK. Lauck* Sioux Falls, South Dakota 57101-1107 P.O. Box €67
Tamara A. Wilka . . N 200 West Third Strest
. . Telephone (605)338-4304 » FAX (605)338-4162 " Yankton, SD 57078-0667
: - N Telephone (605)665-5009
» . Reply To: Sioux Falls FAX: (605)665—4788
*Also Admitted in Minnesota ‘ : '
: i : .- *“Also Admxtted mIowa .
January 31,2003 +Also Admitted in Nebraska
"LEGAL MAIL .
Mr. Roger-Raymond v
‘South Dakota State Penitentiary
P.0.Box 5911 .
Sioux Falls, SD 57117-5911 .
RE Roger Raymond -
' Dear Roger
B j ' I have rev1eWed your tnal transcnpt aned files from your prev10us attomeys As you know

" from you that occurred in con unctlon 'th our ﬁrst tnal ﬁ; 2

the court will not allow us to file any claims based upon alleged errors that occurred in your first trial. »

. This is because those errors would have been corrected and were made, moot by the South Dakota

Supreme Court’s grant of a second trial to you. As aresult, any claims that we file must be based on
errors that occurred in'your second tnal # Any other c1a1ms would be fnvolous, as the court made

' Aclear in its recent letter.

I do know, however, that it is 1mportant to you to make use of the concea]ment of ev1dence

comphcat e by the. fact that you Walved your right to'an attorney: and mS1sted upon representing -
yourself at your second trial. I'have carefully? read the transcnpt and I cannot find anything to indicate .~
that you were not made aware of the Supreme Court’s decision and the evidence that was concealed.

.

I want to make sure that you are happy W1th all of the arguments that we ﬁle w1th the court -

“in your petftion; At the safiie tifiie, T havea duty toTensure that the factual record is accmately

portrayed to the court. ThlS is: whatI am’ askmg you to do. ‘

~

- Please write for mea factual description of how and when you were ﬁrst made aware of the
evrdence that was concealed in your first trial. Were you aware of this evidence during your second
trial? When was it first made available to you? Your answers to these questions will help me to
decide how we can best frame the arguments in your petition. In your response to me, please do not

ake leg_al arguments or cite to any court cases. In this letter, I only want the facts '



o "‘w/ 257 05"

Mr. Rogér Raymond

....Page 2

January 31,2003

1 want to thank you for your coﬁﬁfn_ﬁng pa’c'i,enée.‘ Tlook fotWard to your prompt reply so that .

’ v&ie can move forward with the filing of your petition. Ilook forward to hearing from you. .

Very truly yours, -
RONALD A. PARSONS, JR.
~ Forthefirm ’
RAP:Ims

/éa/'ﬂ’/&z? ;fa(?rw,,: o -
&('641QC25;‘¢”"\ QQ/Q7 A- ’ /{N;’g?_{uaz.[e %(’02 ‘:/j’l }6%7w¢';&MA' '

{
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STATE OF SOUTH DAKOT [flcircuIT Courr
COUNTY OF BROWN ey TH JUDIciA"I. CIRCUTT

x % x .. x| * : bk * * *'

L KUk
hid CQUNIY Y Cleice OF couff M- - 0[?/ ? "&

STATE OF SOUTH DAKOTA,

Plaintiff,

~vs- | ' MOTION FOR CONTINUANCE
. - : AND NOTICE OF MOTION
ROGER RAYMOND, | |

. .
"\__,, —5.3

TONNER, TOBIN
. & KING -
; ATORRES AF sk
j' 18 SOUTH LINCOLN
" q BOX wss
" ABERDEEN. SOUTH DAKGTA
572021456

‘Defendant. -
* * * * * * % * * * * *
MOTION -
- CBMEE oW = RegesRaymond, by . and " Ehrovugh his AETeE

King, and hereby' requests - that the arraignment regardlng the
indictment of Defendant, Roger Raymond which has been set. for
Tuesday, April 26, 1994 at 1:00 ¢ 'clock p.m. be continued for the
reason that - sa:.d indictment is for a crime already charged.
Further, -said indictment may be violative of the Constitution of
the United States and the laws of the State of South Dakota.

Qf& .
Dated this 4 day of Aprll 19 4 -

(("\ :

At rﬁgg forfDefendant
x 1456°° :
Aberdeen, SPp 57402-1456

L R L (R

NOTICE TIO!

Please be adv1sed that the above Motion will be heard before

S e o] LGEE Seaf on the 26th day of April, 1994,
begit B p.m."1in the Courtroom of the Brown Countxy
Courthouse Aberdeen South Dakota.

Dated thiséi? day of April, lQQF.( f \~ :

\ \‘ t\'.,""”'\

_H. I,
Aézs\h efendant
Box 1456

Aberd%/n SD  57402-1456
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DEPARTMENT OF COHRECTIONS

L S v . ‘k
ST STATE PENITENTIARY o
o o P.O. Box 5911 -
. . , SiouxFaﬂs.South Dakota §7117-5811 -
L oo (605) 36765001 Fax (605) 367-‘0-38 o
- ) e I3 »
~o{a1's:'_: ' September 23, 1997 S A
) 1?0‘:.‘ Unft Ma‘nagement Staff Membars I
' r@/vu//r A T
_ ~»FROM' Doug as "Heber Warden T e e g
N RE: K clos-mg of Law Libraries . . " C

'_< cff'ec-.we th1s da‘:e "hn 'Iaw ‘l1brar1es at both thﬁ
- peni tentrary and the Jameson Ahnex are parmanent'lv ciosed

‘The attorney, hr' -Micnanl Mg Gr»evv whn the . Qﬁpﬁrtmens of
. ‘Corrections contracts with for pr0v1d1nn inmates with legal
. acssess to thé courts w11 continue infhis pesitiaon, however;

N "he mH prov1de assi.\tmce aqly 10 two areas: ) .
4 . VoI . .. T . A
& !/ - 5 "Condittons of Confi netliant® 1awsuus where 'mnw.\t:ee o b

1 "+ . allage.in their gleadings that an agent, employes, or other ’
==( .. -qfficer.of the South.Bakgta Depariment of Corrections is

; . Holding the ‘¥nmatesplaintiff under circumsjances or :
- - cendltions that iriplatée. rights under. "he U s. uon;mtution
er the Soutﬁ Dakuta Const:tu‘mun, and: _ :
2. "P'Ieadmgs“ whrch 1nc:ude petitwns for ‘wm“s of habeas
corpustdirected: to-eizher. a2 federal or Sauth:Dakona court,
‘and ccmp'lamts"n c:uﬂ sults,...a be brought-jm nither a ,
. federal:gr-SduthsU5Kotd churts*and shalls encampdss all writs '
rsgarding ‘decistaons®of the: -Saushi’ ODakoca” Board. of Fardons and
Paroles:w The’ftam&“p?eamnqs.“ ‘shall also -encamoass all
affidavits, motiong), -ocdérsi or liks do::umgn s usually
considered. necess«ry, taibring lagally effebtive claadings
- Baforg-avscourt, e'*g., Tthe* filing:of mo*‘ions -2 'Jrncend In
=orma Pauger" Fnr 1hd1gent mmatas. -

e

R o BXHIBITAV"‘
me/’—} fef‘?? I /' 7 - 5“’""49""7{— W‘“ K“UVJ

L SWQ Lﬂw vld[qJ@e;{ - ”:l:;m[k jg%sllrxunmq Loy, R /90
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563 N.W.2d 823 -
| 563 N.W.2d'823,1997SDs9
(Cite as: 563 N.W.2d 823, 1997 SD 59)

' . . -
‘Supreme Court of South. Dakota.

A STATE of South Dakota, Pl'aiﬁﬁﬁ and Appellee, .

V.
Roger Allen RAYMOND, Defendant and
Appellant _ h :

" No. 19710.

Considéred on Briefs March 27, 1997. -
* Decided May 21, 1997. '

Defendant was convicted of sexual comtact with
* minor and sentenced to life imprisonment without
possibility of parole, in the Circuit Couzt, Fifth
Judicial Circuit, Brown County, Jack R. Von Wald,
V. Defendant appealed. The Supreme Court,

Gilbertson, J., held. that: (1) defendant had

knowingly and intelligently waived right to counsel,
- and (2) sentence did not shock conscience, so as to

constitute cruel .and unusual punishment, given ..

" defendant's cnmmal history and absence of remorse.
' Affirmed. R

West Headnotes ™"

[1] Criminal Law €=641.4(4)
110k641.4(4) Most Cited Cases

Defendant charged with sexual contact with minor.

knowingly and intelligently waived right to counsel;

defendant was appriséd of five pitfalls to self -

. Iepresentation: previously identified by Supreme
Court, stated he understood them and still desired

- self-representation, was represented by counsel in .

first trial based on same facts, giving him familiarity
with court proceedings, and defendant had
reasonable basis for not wishing to continue with
attorney representing him in first case.

. [2] Critninal Law €5641.4(2) -
110k641.4(2) Most Cited Cases

Copr.-© 2004 West. No Claim to

http://print.'\';vesﬂaw.cbm/déliv'ery.htnﬂ?dest=atp&dataid=i3005580000002_3830001375739}313:...

t e o

Test for cdmpefer_lcy to waive -counsel is same as

that for competency. to stand trial, whether

‘defendant has sufficient present ability to consult

with. his lawyer with reasonable degree of rational
understanding and has rational as well as factual
understanding  of proceedings  against  him;

“heighitened  staidard; Tequinng court 1o comduet -

specific inquiry into- whether accused seeking to

is not appropriate.

.waive counsel can proceed alone’ and uncounselled

[3] Criminal Law €=5641.4(2)
110k641.4(2) Most Cited Cases

Defendant charged - with sexual contact ‘with minor
‘voluntarily and knowingly waived right to counsel,

even though défendaqt_ claimed physician evaluating
his competency to waive counsel was inexperienced
and had not properly tested defendant; physician

conducted mental status examination and reviewed

other treatment records before i'eaching conclusion
defendant could defend himself, and review of
record showed defendant acted -as an attorney
would, and pursued - cokerent  albeit ultimately
unsuccessful trial strategy that he was scapegoat.

[4] Sentencing and Buhishlilenﬁ €&=1513
350Hk1513 Most Cited Cases )

.(Formerly 110k1313.8(7)) -

~ Sentence of life imprisonment without possibility of

. parole, imposed on defendant convicted, as habitual -
_offender, of sexual contact with minor, was not

“cruel and unusual punishment; sertence did nof
shock conscience, ‘as defendant had been convicted .
28 separate times, 13 times for committing crimés
of violence, defendant had two prior convictions for

same offense as -present case, involving victims in

~ relationship of trust with defendant, and he showed

00 remorse, presenting himself- as poor candidate

. for rehabilitation,

*824 Mark Bamett, Attomey General, Grant

vnemadel £ Nk

Gormley, Assistant Attorney * General; Pierre, for L
./<"’""15Taintiffand<aﬁp‘eiiee.~\' e T [T .

~

James A. Eirinberg, Sioux Falls, Yor_defendant and
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appellant e e o

22-22-7) and of being a habitual offender; he was

sentenced to life’ in prison without possibility of
- parole. He appeals the whole of the Judgment of

conviction and sentence. We affirm. -
FACTS AND PROCEDURE

**2 This is the second time Raymond has been
. before this Court on the ‘same charge of sexual
contact with a child under the age of 16. We

reversed his June 29, 1994 felony conviction and.

remanded for a new frial] holding that the State

denied. Raymond a fair trial by introducing
‘inadmissible expert testimony  to bolster the °

credibility of the victim. State v. Raymond
(Raymond I, 540 N W. 2d 407 (SD. 1995)

*+3 At the time of the retial, Raymond continued

to be represented by court-appointed counsel

Richard Russman. Russman successfully defended

Raymond on his appeal to this Court, and had
represented Raymond at. the habitual offender
phase of his first trial. [FN1] .

FN1. Rnymond’s original conrt-appomted :

attorney, H.I. King, petitioned the court to

withdraw after the sexual contact verdict,

and was replaced by Russman.

**4 On April 10, 1996, Raymond requested that
RuSsmén be removed as his counsel and -that
Raymond be allowed to represent himself at the
‘retrial. Raymond. informed the trial court of his

confidence he could proi:eed pro se in a competent. -

manner:
Your Honor, I can handle this case just ﬁne
Under the cu'cumstances I know everything about

it I've had a’ year ‘with'it. T know exactly what's

going on with it.

The trial court then recommended to' Raymond that'

aymond was convmted of sexual
mﬁﬁ/\;gngtrh/ a mindr under the age of 16 (SDCL

- evaluation to determine if he was competent fo

Page 3 of 9

Page 2

he at least retain a lawyer to assist h1m in his pro se
- defense if he fclt the need. Raymond adamantly
refused.
. DEFENDANT: Your Honor, I don't want that.
'COURT Are you absolutely sure you don’t want
*825 DEFENDANT: I'm absolutely posmve
Your Honor, beyond a shadow of a doubt.
COURT: And there is- nothing that I can-say that
would
make you change your mind?
DEFENDANT: No, sir.

- The trial, court heard the motion and recessed for
-24 hours to take the request under advisement.

After reconvenirig, the trial court advised Raymond

- in detail of the consequences of serving as his own

attorney.. When Raymond indicated he still .wanted
to proceed pro se; the trial court granted the motion, .
concluding that Raymond. had knowingly- - and
mtelligently waived hJS right to counsel. -

**5 The trial . court also took a second step: of -
orderng Raymond to undergo a psychologlcal

to trial. A third attorney, . Tony Portra, .was
appomted to represent Raymond solely o e
competency issue. /At the competency hearing,. the
examining psychlatnst Dz, William Pettit, told the

. court that in his opinion, Raymond was not mentally -

ill, had a rational and factual understanding of the
charges against him, was able to understand the
nature and consequences of the ‘proceedings against
him and was able to conduct his own defense.
Portra advised the -court that Raymond had ordered
him not to contest his competency .

**6 At trial, Raymond conducted his ‘own defensc
but elected not- to testify. A jury again convicted
him on the sexual contact charge, which .involved
sexual touchmg of a seven-year-old girl. The trial

court found ‘that it was not necessary to retry |

Raymond on the habitual offender charge, since it

. was not overturned on appeal. The trial court took
judicial notice of the first habitual offender trial and -

the presentence investigation prepared for that

_ hearing. Raymond was, sentenced. to hfe wﬁhout
_parole. :

ANALYSIS AND DECISION'

Copr. © 2004 West. No Claimto Orig. U.S. Govt. Works.

htin//nrint wectlawr ram/daliviert, htm12dact—ntm 9- Andnl A—DNANLS CONANNNNN I OV NNA T Or Fma ATise
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" . before us, the trial court” pa.mstalcmgly ‘

.rewewed ‘each Van' Sickle factor -with

Raymond, thus avoiding any question as =

to whether Raymond somehow gained this
knowledge through other sources. -

+*13 .I'n the case at bar the tnal court went

through each of the five factors with Raymond

Backi time the trial court -explained one of the

- pitfalls of self-representation, Raymond was _asked

i

- - if - he..umderstood.--Bach- -tim¢-- Raymond .-was -~

unequivocal in stating- that he did. [FN3] At the

 conclusion of the wamings, the tnal court aslged

Raymond

" FN3. Raymond's answers were framcd in
the following absolutes: "Correct. "Very

. rmch so." "Yes, I do. "Isuredo
"Absolutely; beyond a shadow of a doub‘t.
"Everythmg,YomHonor '

Tnal Conrt: Wxth all of those explanauons do
you still want to proceed, Mr Raymond, dnd act
as your-own counsel? :

Raymond: Yes, I do, your Honor

Trial ‘Court: And you've thought about this for a

considerable length of time, have you?
) -Raymond. Yes Thave;your Honor.™

: **14 This Court bas held that " waiver - is-
’ constitutionally acceptable even if the tdal court .

does not issue the Van Sickle ‘wamings when other
circumstances indi¢ate the accused was fully aware
of the dangers of self-representation. Van Sickle;
411 NW.2d at 667. Those indicia inchide the
defendant's volvement in previous criminal trials,

- his representation ‘by- counsel before trial, and his

explanation of his reasons for proceeding pro se. Id.

_ In the case at bar, Raymond was not inexperienced
‘with the legal system. He had been. drrested 32
. times, convicted 28 times. He had a prior trial on

the very same case and was represented by counsel
gt that -tinie. Pretrial motions had been filed by
counsel at his retrial. He indicated that he did not
want Russman to represent him because Russman

contact conviction part of his' defense. and because

" Russman did not bring up on appeal all the issues
. Raymond thought he should. The .reasons for

" Page$ of 9

~
.

( o ‘. Paged

. w1sh.mg to proceed pro se Wwere legltimate even if

Raymond's trial. strategy may not have been - the .‘
wisest course of actlon. S

"'**15 These’ addmonal cxrcumstances, plus the Van

Sickle wemirigs, convince us that *827 Raymond's
waiver of counsel was knowing, mte]hgent, and
voluntnry "[Wje must place some faith in the trial
court’s decision to" allow- defendant " to proceed.
without counsel; inherent.in such. decision is the

_ . implication that the trial ‘court was satisfied that
- - defendant = )
self- mpxesenmtlon." State v. Miller, 248 Nwad

. 61,63 (SD. 1976) :

~—understood -~ the .- hazards ~of

**16 On appeal, Raymond for the ﬁrst time now

" contends that he was incompetent to waive counsel.

We' disagree. The, trial cowrt on its own motion -

* ordered an eviluation of Raymond to determine if.-
he were suffering from any mental disease or defect

which would make him unsble to mderstand. ‘the

" - nature’ and . the consequences of the proceedmgs :

against him or assist properly in Hiis.own defense

.[2] **17 The test for competency to:waive counsel

is the same as that for competency to tand. trial as
set forth in’ Godinez v. Moran, 509 U.S. 389, 396,
113 S.Ct. 2680, 2685, 125 LEd.2d 321, 330 (1993)

, that is: whether the .defendant has "sufficient -

""prescn’t ability to” consult with his lawyer with a

réasonable’ degree of rational understanding” and

.has -a “rational ds well as factual undemtandmg of

the proceedings against him" (adopting the standard
in Dusky v. United States, 362 U.S. 402, 80 S.Ct.

" 788, 4 LEd.2d 824°(1960)). "[The competence
- that is requited of.a’ defendant seeking to  waive his

right to counsel is the competence to warve the right,
not the competence to, represent himself" Godinez,

-509 U.S. at 399, 113 S.Ct. at12687, 125 L. Ed2d at ‘

332 (emphasm ongmal)

.**18 In the instant case, the psychmtnsf who

examined Raymond, Dr; Pettit, was appointed by
the court to determine Raymond's competency. Dr.
Pettit’ conducted- a mental status examination and .

- reviewed prevmus treatment records concludmg
" that in his opinion, Raymond was “Cof

’ mdemtand

etent to .
the™ ‘nafute.“and " consequences of the
proceedings against him and was able to conduct his
own defense in a mtxonal manner.

r

Copr @ 2004 West. No Cla1m to Ong U S Govt. Worlm
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E*19 Raymond suggests that we apply a new
standard for competency ‘to waive counsel, one .-
which would require-the court to conduct a speoxﬁc :

inquiry fnto whether an-acéused who seeks to waive
counsel can proceed alone and uncounselled, This
we will not do We beheve the Godinez rationale
1s sound:

[We do not] thmk that a defendant Who waives

-his ‘right fo the assistmce of counsel must be’

more competent than a defendant who . does not,
since there is no reason to believe that the

_.decision to waive counsel requires an appreciably. .. ..
higher level of mental functioning than the

dcc:smn to waive- other constmmonal nghts

Id at 399 113 S.Ct. at 2686, 125 L.Ed.Zd at332.

[3] **20 Rzymond next confends Dr. ‘Pettit's . .

conclusions ‘were errongous becausé Dr. Pettit had
only been ‘asked three or four ‘prior titnes to

- determine an individual's competency to stand trial;.

had 1ot - administered any updated ‘standardized
tests; and failed to realize the import of the prior

testing on Raymond. The Tecord does not suggest .

Dr. Pettit's conchmons were in ermr

%21 Dr. Peftit testified fhat Raymond was noti.f

exhibiting any signs of depression or hallucinations;
-was able to relate the nature of the offense, the

acquittal and conviction; was coherent and ranom],

if ‘a bit imitated, durmg the examination; was"
oriented; was not- exhl'bmng any loosemess of
‘association; . and, was- generally of low average,

- intelligence. There was nothing in the testimony to
suggest that Raymond ws not competent. In fact,
_Raymond had been examined by a ‘different

psychiatrist,' Dr. Kirk Zimbelman, in 1992, prior to
his first sexual contact offense and was determined .
at that time by Dr. Zimbelman to be competent to .

4 stand tnaJ

.**22 Further, ﬂne record shows that Raymond was _-

able during his triat to understand ‘the elements of
the offense with which he was charged; - indicated

e would file en intermediate dppeal with the’

Supreme Court when kis request for-a contimiance

: was. ‘denied;correctly. responded. to" an ebjection of
compound question by breaking down his question -

for the witness; remembered prior answers of
wﬂnesses during cross and confronted them with

-‘Page 6 of 9
Page 5

those prior answers; *828 properly modxﬁed a jury

_ instruction; requested that the court not instruct the
jury on inferences from his decision.not to testify; - -

correctly used documents to refresh witnesses'
memories; asked appropna,te follow-up questions; -

- and referred the j Jury to instructions duribg closirig.

*%93 Raymond states that'he rambled’ dunng
motions hearings and . opening and closing - -
* statements. The record shows this is- -true; It does

not reflect on his competency to decide whether to -

-defend. himself; . rather, it is -représentative.-of his- - - e D

competency- as an- attorney, which as we eanlier -

+ - stated, is not the test. Jd. Raymond raisés fhe legal

concepts which might apply; but does not have the

.-trammg to pioperly target them to his

circumstances. He was fmuch more adept -at
‘attempting to establish the factial issues in his case,
which he did in the direct and cross-examination of
witnesses. He became difficult to understand when
he was exarnining his own expert witness -on, the
stand-again throwing out complex psychjatric
terms he did not understand, hoping the "shotgun

- approach would hit the target somewhere. This is
.. one of the potential landmines .all .pro se litigants
- may step into, and it was explajned to Raymond by -
the trial court . during . the Van Szckle warmngs
TNy A ;

" types :of -pleas. availzble, and-the- consequences of .

FN4. Trial Court: Now, I want to inform
you that criminal trials are governed by
. technical rules, and those rules apply-
" whether, an attomey participates or mnot.
So in ot‘her words, the rules of evidence -
are the mles of ewdence, and they apply to
you if youre going to act as your own .
lawyer, as well &5 to.any lawyer that would
" represent you. Do you understand? -
. Raymond: Very much so, Your Honor
Thank you.
~ Tdal Court: So because you're not a
lawyer, you can't come into that trial ... and
say, well, Judge, I don't know what to do
~. here nmow, and I.don't -know how to
, 'mterrogate or cross-examine- this witness,
"so_I: want you: to do it for'me, or T want

" §6mebody €lse Yo do it for'ine of give me.

.. some - latitude. The Court can't pemnt
. that. Do you understand that? . .
Raymond Yes, very mmuch 86,

I
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**24 Raymond would have us make ek of the

. ' fact that he admitted his prior conviction for sexual .

contact .at least 23 umes, stating this demonstrates
he is incompetent. It actually shows the reverse.
When be asked for _permission to. proceed pro se,

Raymiond stated that his attomey would not go -

along with admitting -the prior conviction.
.Raymond wanted to argue. his theory of the case:

that he was innocent, but because of his prior _

conviction, be.was singled out as a scapegoat by a

paranoid - and’ depressed ‘rélative, a previously -

abused -child ‘suffering from post-tmumahc stress

"~ “syndrome, -nd- a"systéra that had it & for him . TR

because of his prior comviction. The jury did nét
buy into this theory, but that does not mean it was
notavahd approach. S

**25 Finally, Raymond argues that he d1d not
meqmvocally waive- his right to, counsel because at
- one point he told the trial court that there were no

competent attorneys in Aberdeen and rather than be -

represented by one, he would proceed pro. se. We
have carefully studied the entire. fecord and ‘are

" convinced that Raymond unéquivocally intended o
waive his'right to counse] and intended to repn:sent. s

“himself d:lmng the balance of the proceedings.

**26 We hold that Raymond was competent to

waive counsel, and that his wmver ‘was knOng

K mtelhgcnt andvoluntmy

‘**27 2.  Whether the’ sentence of hfe'

imprisonment without ‘parole s’ so grossly
disproportionate to Raymond's crime that it
"constitutes cruel and- unpsual punishment.

4] **28 Raymond was scnﬁenced to life 7 in prison

. without possibility of parole. Sirice this was -
" .Raymond's second conviction on a sexmal contact

charge involving a child under age 10, the statutory
. minjmum sentence is 10 years pursuant to SDCL
22-22-1.2. [FN5] The statutory maximumm for a

violation of SDCL 22-22-7, a Class 3 felony, is 15 -

_years in prison. “The trial court enhanced the

conviction-to a Class- 1 felony under the habitual -

offender prcmsmns of SDCL 22-7-8, -since *829
Raymond . had. prior felony convictions of

- thitd=degres-burglary; first-degree: butglary, [FN6]

and sexual contact with a minor. Raymond
- contends that the sentence conshtutes cmel and
_ unusual pumshment.

htto:/forint westlaw enm/deliverms htm12dact=atn £ Aatni A—DNNLLOANANNNG 203 ARNLAM FAn A
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FNS5. SDCL 22-22-12 provides, in
relevant part: If any adult is convicted of
any of the following violations, the court

- shall impose the follo‘mng mmnnum
sexrtences :

(2) For a violation of § .22-22-7 1f the
. victim is less than ten years of age, five

. years for a first offense and ten- years fora S

subsequent oﬁ'enSe

- the deﬁmuon of crimes of viélence under
SDCL 22-1-2(9). A crime’ of violence is

reqmred for enhanccmcnt under SDCL _

22-7-8.

“29 This Cowt has clodly ‘established tho
standard we apply -when reviewing whether a
sentence is cruel -and unusual, Our first inquiry is a -

two-part “shock-the-conscience" analysxs

Fust, is the punishmeént 5o ‘excessivé.or so cruel,

‘as to meet the disapproval and condemnation of . .

the conscience and reason of men generally.! And
second, whether the punishment.is so excessive or -,
80 cruel as to shock the .collective conscxcnce of

’ thlscourt.

State v, Lemley, 1996 SD 91 1[ 10 552 N,W.Zd -
- 408, 412 (citing State v. Pulﬁey, 1996°SD 54,97, . -
- -548 N.W.2d 34, 36). Whether we ever get to a

proportionality analysis. in a noncapital case is an
open question which this Court need not answer for
the disposition- of this case. State v. Peterson, 1996

SD 140 f21n5, 557NW.2d389 394 1. 5.

**30 When we analyze whether a plmlslnmmt
"meets the disapproval and condemnation of the
conscience and reason of men’ generally;" we look

. to. the: Legislature for guidance. The Legislature,

by getting the maximum sentence for specific
crimes, reflects public intent.’ LemIey, .1996 SD 91,
11, 552NW.2dat4l—2; :

.*%3] The sentence in- this case “was within thé "

preseied statiitory guideliiies for ¥ Class I feloxiy.

< *When. rewewmg & punishment within statutory

limits, our. inquiry is limited to whether the trial

. ‘court abused its discretion. /d: § 9, 552 N.W.2d at - .
: C0pr © 2004 West. No Clmm to Ong U. S Govt. Works
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411-12. It is settled law in this state that a sentence

within the statutory limits i5 not reviewable on

A -appea] unless it is 50 excessive in duration that it -
" shocks the conscience: of the court. State v. Kaiser, ¢
526 N.W.2d 722, 726 (S.D. 1995) ' .

) Before sentencmg a dcfendant, the trial court .

should examine the defendant's " 'general moral
character, mentality, “habits, social -environment,
téndencies, age, aversion or inclination to commmit

-life, family, occupation, and previous

- cnmmal record. "~State~v: Chuse in- Winter; 534"~

N.W.2d 350, 35455 (S.D.1995) ‘(quoting :State v.

(citations omitted)). The trial court did so in this
case. In considering the presentence investigation,

- the prior testimony at the first sentencing hearing,

and testimony of Raymond and his mother at the
second sentencing hearing, the trial coutt found that

: Raymond was amested and comvicted 28 sepamtc

times -since 1975. Raytond bad his first run-in
with the law at age 15, and was 40 at the time 6f
sentencmg Of his 28 convictions, 13 involved
crimes of vxolence and seven involved death threats,

. Six involved theft by thréat. Raymond was twice -
corivicted for sexual contact with children under the -
age of 10, The girls were seven-and eight years old

gt the ‘fifne they were victimized, and-both girls
considered hint part of their family. There was a

.. viclation ot ciily of their bodies; but of their trust

and the trust of their parents,. who are- related to
Raymond.[FN’)]

FN7. At the sentencmg hearing, an

. 18-year-old relative of Raymond’s testified
" that Raymond had forcibly raped her in
"December,” 1993, three months after the
" incident which is the subject of this appeal.
Another witness testified that Raymond
had fondled her when she was 14 years'old.

**33 In recent years, the Leglslamre of this State

* has increased the penalty for sexiial contact.with a

child under age ‘16. In -1992, it imposed a

'. . mmnnum penalty, mcreased thc penaltx if the

minimum again for a subsequent oﬁ'ense SDCL-" -

22-22-1.2, In 1990, sexual contact with a child

under age 16 was increased from a Class 4 felony to--

- 667-68 (SD 1994)° |

. *#35 When the: trial conrt ir
" st keep T fuind the commonly atcepted goals of

.. Page 8 of 9

Page7

" a Class 3 felony. SDCL 22-22-7. These leg151at1ve
" changes are a barometet of the public's increasing

intolerance * for' sexual exploitation of children:
Raymond has failed to.- prove that the sentence -
imposed by the trial court in this case, involving the
repeated exploitation of young children by a trusted

family member, would shock the public conscience.

*§30 *%34 The .tnal .coutt also considered

. Raymond's recbrd of blatant disregard for authority.

Police officers testified that Raymond became °

hostile™ and violent ‘especially “whea - diinkiig, and""'

threatened them with death or .bodily harm. Theé
trial court pointed out Raymond was dishonorably -
discharged from the Marines - after several

umauthorized "abserices, including being absent

without leave for 574 days He also violated parole
in 1989 end was returned to the pemtenhary Upon
his release he again violated parole in 1990 and was
retumned t0 the penitentiary. On the very day of his
next release, he perpetrated sexual abuse’ on one of

" the children. His most frecent conviction was

shartly after his release- on the first sexual contact

.. conviction. At both-.sentenicing hearmgs . the’
. instant case; he showed 10 Temorse, and his

stitements to the .court exhibited- a tendency to *
blarhe othem for his tronbles with the law '

punishment, namely: 1) retribution; 2) ‘deterrence,

both individual and general; and 3) rehabilitation.-

Gregg v. Georgia; 428 U.S. 153, 96 S.Ct. 2909, 49

L.Ed.2d 859 (1976).

- We bave recognized that whﬂe a hfe sentent:.e
without parole extracts [sic} retribuhon, deters the
convict from . committmg crime, - removes him
from -the street, and. puts ‘would-be felons on
notice of the high penalty of - recidivism, it
completely eschews the goal of reha.bihtanon.

 Bult v. Leapley, 507 N.W.2d 325, 327 (S.D 1993),-

State v. Weiker, 342 N.W.2d 7, 10 (SD. 1983), cert.

denied, 465 U.S. 1069, 104 S.Ct. 1422, 79'L.Ed.2d . .,
- 747 (1984). We ‘therefore have détermined a trial

court should only impose a life sentence when the

_...facts of: the principal offense and  the’ prev:lqus, L

" eotivictiohs make teliabilitdtion g0 unlikely that it is

" ‘removed from . consideration - in '
-Peterson, 1996 SD 140, { 29, 557 N.W.2d :at 395,

sentencing.

In Raymond's case,” the- sentencmg court found‘

- Copr. © 2004 West. No Cl;um to Ong us. Govt. Works
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Raymond incapable of .rehabilitation. Tn light of
the record, we cannot say the trial court abused its.
-discretion in that regard or in the sentence imposed.

**36° When we consider Raymond's lengthy and
“violent ctiminal record, his history of disregard for °
“authority, for the law and for the consequences o
his Victims, and when we note what appears to be an

escalation, .in criminal sexual behavior,” a .life -
" semtence witholit parole does not ‘shock. the -
. collective conscience of this Court, We agree with.
+ " the trial court that "[tThe interests of society demand - {r
.. that the defendant be kept. off the streets.for the rest— -- - - B
of his life," R _ .

*+37 Becanse we -do not ﬁnd_Raymond's lfe T
sentence without parole meets either prong of the

threshold: "shock the comseience test it 'is mot o :
.mecessary, for this Court to consider the issue of .. ° pd’[tf-‘ N~ ,
whether a_ proportionality review is required, id, at - % on WM et .
21 n. 5, 557 N.W.2d at 394 . 5, or address the (7}, K5 w"‘[/ g P [u@"u %o
evidentiary issue -raised by the State in its notice of ’ ‘/f/fs AT CA .,nM g€ -
‘- Ieview,, - - = .. ) A “M
EL'“ L @“‘\’(.a?é‘”ﬂl-,n% - bl
- **38 We affitn- the judgment of conviction and’. ~ Y P C,‘?q g
sentence of the trfal court: -~ - . ' % (aoql/( Icl 1

+439 MILLER CJ, and SABERS,.AMUNDSON -~ = - “+.. 0
... and KONENRAMP, T, comcur. - ]
.563N.W.24.823, 1697 SD 59

- END OF DOCUMENT
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ATTORNEYS AT LAW

Johnson, Heidepriem, Miner

) Sioux Falls Office

' : . ) " Yankto ,
Steven M. Johnson MaI'lOW & Janklow L L P Stevenlvlllghffszz
Scott N. Heidepriem* ) 431 North Phillips Avenue, Smte 400 ' Celia i\/!iner -
A, Russell Janklow . Sioux Falls, South Dakota 57104-5933 Michael F. Marlow
Scott A, Abdalah* - Sheila S. Woodward**+
Ronald A. Parsons, Jr.  ~ , : Mailing Address: Steven K. Hufp+*
Matthew T. Tobin , ‘ P.0. Box 1107 A
Jon K. Lauck® . Sioux Falls, South Dakota 57101 1107 . " P.O.Box 667
Tamara A. Wilka _ ' 200 West Third Street
. . ‘Telephone (605)338-4304 » FAX (605)338-4162 " Yankton, SD 57078-0667
A Telephone (605)665-5009
Reply To: Sioux Falls . . . FAX (605)665-4788
*Also Admitted in Minnesota : '
Jan o ... . **Also Adxmtted in Iowa
uary 31,2003 . _ +Also Admitted in Nebraska
'LEGAL MAL, o :
Mr. Roger-Raymond S -
.South Dakota State Penitentiary :
P.O. Box 5911 :
Sioux Falls SD 57117-5911
"RE:  Roger Raymond
Dear Roger
N j ' I have rev1ewed your tnal transcnpt and files from your prev10us attomeys As you know

the court will not allow us to file any claims based upon alleged errors that occurred in your first trial. «
. This is because those errors would have been corrected and were made moot by the South Dakota
Supreme Court’s grant of a second trial to you. As a result, any claims that we file must be based on
errors that occurred in your second trial » Any other clalms would be fl’lVOlOllS as the court made
‘ -clear in its recent letter.

I do know, however, that it is lmportant to you to make use of the eoggea]ment oﬁ ev1dence
" from you that occurred in cog]unctmg mth your ﬁrst tnal @_,, ity it

remidicabion AR scussed “this issue is greatly
comphcat d by the fact that you wa1ved your nght {0 an attorney and insisted upon representing
yourself at your second trial. 1have carefully read the transcript and I cannot find anything to indicate .
that you were not made aware of the Supreme Court’s decision and the evidence that was concealed.

- I want to make sure that you are happy w1th all of the arguments that we file w1th the court

“in your petition; “At the sainie tifiie; T hiave 4 duty to-ensure that the factua} récord is accurately

portrayed to the court. This is what Jam askmg you to do ' D

. Please write for mea factual description of how-and when you were ﬁrst made aware of the

2 eyidence_ that was concealed in your first trial. Were you aware of this evidence during your second

o trial?  When was it first made available to you? Your answers to these questions will help me to

i decide how we can best frame the arguments in your petition. In your response to me, please do not
make legal arguments or cite to any court cases. In th1s letter, I only want the facts '



. Mr. Roger Raymond
Jiw...Page2:
January 31, 2003

v

. I'want to thank you for your continuing patlence 1 look forward to your prompt reply so that
we can move forward with the filing of your petition. Ilook forward to hearing from you.

Very tmly yours,

RONALD A. PARSONS, JR.
_For the firm

RAP:lms

:'“‘M// 2™ 20087 ol T ez o ,7 AT
CM'L(L%;C—‘,.{ d&/&7 - /1 ”ﬁ(wzféllé quy /J /4%-;»@;‘1@(344_' '
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A'ITORNEYS ATLAW

Sioux Bfa:u:ngfﬁce , Johnson, Heidepriem, Miner,
€n M. Jo] n’ : .
— . Scott N. Heidepriem® ) Marlow &J ank]ow,LLP .
- A. Russell Janklow . 431 North Phillips Avenue, Suite 400 '
Scott A. Abdallah® a : Sioux Falls, South Dakota 57104-5933
Ronald A. Parsons, Jr, ’
Matthew T. Tobin . . Mailing Address:
Tamara A. Wilka . P.O. Box 1107 :
Shannon Falon - Sioux Falls, South Dakota 57101-1107
' ' Telephone (605)338-4304 « FAX (6053384162 ,
*Also Admitted in Minnesota . ' R
S oo Replx To: Sioux Fglls
~ September 15, 2003
. i
LEGAL MATL -
M. Roger Raymond v
- South Dakota State Penitentiary .
P.O. Box 5911 :

Sioux Falls, SD 57117-5911 -
f " RE: A Rogéerymond:.. o

Dear Roger:

" Yankton Office

. Steven M. Johnson

. Celia Miner **

. Michael F. Marow
Sheila S. Woodward**+
.Steven K. Huff+»
Stephanie R, Taylor

Gerald L. Reade -
Of Counsel

: P.O. Box 667
.- 200 West Third Street
- Yankton, SD 57078-0667

Telephone (605)665-5009
" FAX (605)665-4788

©%*Also Admitted in Iowa

+Also Admitted in Nebraska

1 ha.ve received youf latest letter, and am pleased to report that I will be in to visit With you
: - aboutarevised draft of your second amended habeas petition. As we discussed at our last meeting,
. - thesearethe grounds that we have presently identified as being potentially included in your petition:

S .Whether the petitioner knoWingly and intglligently wéived his right to trial counsel; -

" sentencing?

i ‘or fallmg-to:-dlsclgse-to‘fﬁe'cli'éﬁ'ttlig;s,'_ft;@tgfl ‘

 aelateditothe social we

' .4'.. ‘ 'Whéther the petitioner’s séntenéé.is grossly disprdporti
- - constitutes cruel and unusual punishment in violation of

ocial.worker Interview:of thecomplaini

20 JWhether the petitioner knowingly and inté_lligmtly v_vaived'his right to counsel at -

onate to 1the crime and
the Eighth An,m1dment?

S, : Whether the pefiﬁoher;s rights were violated by f,éi_ling to t_;i;nelj grant petiti'oner’s .

- . motion for an expert witness? .

[



. provided to you by your counsel. In addition, piease be prepared to discuss any other issues that you
% . believe should be included in your petition. Ilook forward to seeing you, Roger.

Vety truly yours,
- S
'_' W ) .

RONALD A. PARSONS, JR.
~For the firm

RAP:Ims

s
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STATE OF SOUTH DAKO §HlcIrcUIT COURT

COUNTY OF BROWN S TH JUDICIAL CIRCUIT

* * * * *

YWN LQUNTY CLEI"\ OF L."’JE{{IM' GM - 0, /.-1\:\,&

* * * . %

STATE OF SOUTH DAKOTA

|ROGER RAYMOND,

Plalntlff,
—vs- - - . MOTION FOR CONTINUANCE
o : : AND NOTICE OF MOTION
Pefendant.
% - % x* % % % % kS * * * *

, .
Ny

TONNER, TOBIN’
& KING
.. { ATTORNEYS AT LAW
j 116 SOUTH LINCOLN
£ 0. BOX 1456

ABERDEEN. SOUTH DAKCTA
574021456

'"CGHESTECQT*RCQEZTRaymond by and "through his’ at%efﬁey—wﬁ——t—
King, and hereby requests that the arraignment regarding the
indictment of Defendant, Roger- Raymond which --has. been. set-. for- -
Tuesday, April 26, 1994 at 1:00 o'clock p.m. be continued for the
reason that - said indictment is for a crime already charged.
Further, said indictment may be violative of the Constitution of
the United States and the laws of the State of South Dakota.

26™ 4.
Dated this L day of Aprll 1994

Aéti\\ ey for Defendant

x 1456
Aberdeen 'SR 57402- 1456

P -,—-1.. PRI P,

NOTICE OF MOTION .

Pleaée be advised that the above Motion will be heard before
; on the 26th day of April, 1994,

begift '
Courthouse, Aberdeen SOuth Dakota

Dated thlSAbb day of Aprll 199r (

f
\ |
L AT

ool
;‘_.

\
A%tor.ey«géTLDef%ndant

Pf”O.éBox 1456~
Aberdsén, SD  57402-1456
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bk R T SO . Page 533 ' Page 535
1.Q Ité uld be a t‘ﬁshback. in your mind? I you through her in Madrch af 19937 .
2 A Indver thought she wag having any flashbaks, ~ 2 A Yes. - ) :
| 3Q Okdy, Thauk you. Patty. Now. on 2-8 of 1993 - and Iasked | 3 Q 'And__her initial diagnosis of A.'Z. was post trautnatic stress
Youjearlier j | the phone conversation between you | 4 disorder; is that correct? )
5 3“51.'13%? FS‘GU-O { Sustimed &, jod; | 3 A That's what Carleen told me, yes,” )
6 A Yes| - “)233 553~ 3 C-'!'u:m-,us 6 Q And you are telling us that you did not pick up that -
| 7 Q Do you recall thaty pP437% 7 therapy, carrect? ) ' : A
8 THE DRFENDANT: Your Honor, if T may ask her to read Rebecea's 8 A Theroisnota therapy, post traumatic stregs disorder
9 testimon ' 9 therapy.
10 MRV, Twonld object to that, Your Hanor, 10 Q There is not?
11 THE ORFENDANT: Tt has to do with - LA N, =
12 vm. v, She would have no knowledge of Rebecea 's 12 Q Buthas A. Z. shown signs of this, is what T'm asking?
i3 testinfony, . ~ 13 A Has she shown sigus of it or does she meet the diagnosis °
14 THE DEFENDANT: Bixcuse me, Pl’\l S (14 critefia of it? She does not. in my opinion, as Thave seen
15 THE COURT: Yes, that's correct, That would be hearsay, - 15 her over here, I would not give her that dingnosis at tiiat
16 -THB DEFENDANT: It would be Dearsay. Tt has to do with her 16 time. Carleen may have given her that diagnosis, and you'll
17 convgsation between her and Rebecca.” 17. bave to ask Carleen why shedid,
118 1 COURT:  You can ask her what she said -~ 18 Q But after she came {0 you and recently thereafter of my
19 THRDE ANT:  Okay, 19 release, *A. Z. has shown fearg and anxiety cdnsistcntly, has
20 THE COUR = only. 20 she pot? : )
21 Q And aain, do you recall what you said? 21 A Shehas had fears and anxiety, yes. )—7233 L P 4§ 7
22 MRS i i What date ar¢ lking about, 122 a5 DEFENDANT No more questions, Your Honar,
23 -what transcript? L 23 THECOURT: - Furtler redirect?
24 THRp :This would be June 28th of 1994, 24 MR.VARNS:  No further redirect, Your Honor.
25 .MR. VARNS: W . 25 TRECOURT: ~ You may be excused. )
. ' Page 534 Page 536
1 THEDEFENDANT: _This wopld be the trjal, ‘ 1 (WITNESS EXCUSED) : T
| < M vaRNS: | What pager 2 MR VARNS:  Smcey Nelson will be.the next witness, Your
3 THEDEFENDANT: Tt would be 182, 3 Honor. : '
4 MR VARNS: | rwould rencw my objcction, Your Honor. This is 4 ' (STATE'S EXHIBIT 6 WAS
5 _testimorly of Rebecca Glasford: . 5 MARKED FOR [DENTIFICATION
{ 6 THEDEFENDANT: Tt has to do with Jeading to the arrest’ Your 6 BY THE COURT REPORTER)
{7 _Honor . . 7 STACEY NELSON, .
-8 THECOURT: | Isit testimony of Patty Schwan? 8 called as a witness on behalf of the State, being first duly
'D_THE DEFENDANT: It has to do with her, yes. 9 swarn upon her oath, testified as follows:
10 THECOuRT: | No. But the question is: Did she make a 10 nn;écr EXAMINATION
11 _statemen} that's recited and found on that page? 11 BY MR, VARNS,
12 THE DEFENDANT: No, it is not, She stated this to Rehecea on- 12 Q Stacey, would you start by telling us your name, please?
113 thig next tay in question. 13 A Stacey Nelson, :
14 MR VARNS: 9. This is testim 1at Rebeecs wag ag 14 Q Andlow are you employed?
1S _sbout, ng } Patty, ' {15A I'ma child-protection supervisor here in Aberdeen,
16 JHE.DEFENDANT: _That's correct, 116 Q How long have you been doing that?
17 THECOURT; | The obiection will be s Sustained. A7.A. Since fanvaryof'es, et
18 Q So could You please tell me again, Patty, and one last - ... |18 Q Wnen did you first begin working with the Department of
18 question, fvhat kind of therapy were you usingon A, Z. 19 Social Services in Janvary of -- go ahead,
—8gain? ) : 20 A Ibelieve it was November of '90, S
21 A We used vimarily play therapy and primatily more of a 21 Q - Okay. ‘Would you describe briefly the employment that you've
22 - cognitive-based therapy. ) ) 22 réceived for that accupation? ) . )
23 Q And A, Z)was referred to you through Carleen Cross Morgan? 123 A Iworked us a law enforcement officer here in Aberdeen for
24 A Carleen Morgen Cross. ) 24 the city. ) -
25 Q Carleen n Cross. Excuse me. And she Wasreferred to 125 Q Okay. Did you receive ay ofher training when you joined



.

' ____Condenserst™
' Page 541 ] Page 543
1 Q Add did you investigate that referral? ’ 1 from taiking to the chilq before you do? ) :
2A Y : : 2A Yes ' S
N 13Q right. Now, Diane Sanders, the mother, did not ¢al] 13Q Okay.. In fact, Diane wagp't even notified about the
] 4 you, did she? . 4 interview abead Gf tine, was she?
S A Nol ) . .~ | 5A No,she Was not. -
§ Q -Oay. And she apparently had ot notified the police, had 6 Q Whatwas A.Z's attitude about talking what happened -
7 she ) . 7 about what happened to her?’
8 A~ No. . -8 A She wag reluctant, She told me this would be the fifih time
NQ o fucr, W28 it Department of Sactal Services har notified # - shebad to ol her story,
10 'ﬂzc;oh'ce-departmeut? . 10 Q Okay. How old was'A. Z. at that time?
11 A Yes, . - II' A Seven years old,
12 Q Okay, Now, did you, es g part of your im'cstignlion. 12 Q Andhow was her demeangr during this interview?
13 Teceiye a progress note from Patty Schwan? 13 A Ste was pleasant, She was cooperative,
14 A Yes, . . 14 Q Didshe appear 0u to be of at least 8verage
15 Q Iy thet Progress note dated September 7. 19937 {5 intelligence? ¢ - T
16 A Yes, itis, - ‘ E 16.A Yes. C D\ SN S
17 Q I'mg ing to show you what's marked ag State’s Bxhibit 2 and 117 Q ‘Was she able to relate to you what bappened to bLer?
18 ask you if that's the progress note You received -from Pauy 18 A Yes, sle was, - .
19 Schwin? . 19 Q- Okay. Did what she tell you sound logical? :
f20-A Yesigis, 0 - ... R Y o Yes, T
21 Q Okay.| And You had that with you when you conducted. yqur |93 Q DidA.Z, in,dicalz; that she had told ber.mother ahoyt this
22 investigation? . . 22 incident right away when it happened?
23 A Yeg. . . ] 23 A Yes, ’
24 Q' And what does that progress note contain? . 124 Q Now, did you cc;mparc what A, Z, told you during this
o 125 A A, Z.'s)disclosure of Sexual sbuse by the defendant, - . |25 interview and Doug Kenny with what she had told Patty Schwan
_ ) ' Page 542 ‘ ' . . Page 544
1'Q And it ks about all the detaits g A. Z. 10ld Patty 1" tires weeks carlier7 - ) e
2 Schwanp - 12 A Yes1dig. '
3 A Yes, o 3 Q How did her report to You compare with what she liad ol )
4 Q Okay. Now, did you ever yourself go and inferview 4. 29 | Patty Schwan three weeks carliry - o
5 A Yes. Al ng with Detective Kenny, 5 A Itwag consistent in all of the major details such ag who,
.6 Q Okay. When did You = when did you meet with A_ VA 6 what. when, whers, '
7A 9990fb3 . . 7 Q Okay. So she was able 1o tell you who had done something to
8 Q.. And that}was the date on the reforra] OF €XCuse me — the 8 - her?
9 date on e Progress nofe is what? What is the date on thyt 9 A Yes - ) . , .
10 Progress note exhibit? ’ 10 Q° She was able 10 tell you what bad happened to her?
11 A 9-70f 19 . 1 A Yes, ,
12 Q Soyouin lewed A, Z. 22 days after she reporled this to 12 Q She was able to discuss approximately when it happened? -
13 Patty? I3 A Yes, )
14 A Yes, ‘ ' 4 14 Q Did she~ -
15 Q Allrigh, Who was the — who was present when youmetwith {15 A " She couldn't remember the dates,
16 ° Az : S 6Q Oy . = = - :
A Dm@e.%m.ga@.mxsgﬁ._._ —— 1.4 Tdeliews - yeah. Shehad sad 10, 11 gt g o
18.Q Okay. Wa Diane Sanders presenty o 18 Q Sosho'told You about the tirne of the night it happened?
19A No. . : ‘ 19 A v, - ,
. 120 Q Diane, of course, is the mother? 20 Q Okly. And was she able to teji you whre jt happened?
e (21 A Yes o 21 A Yes, ST ’
. _/ 22 Q Isthere any(reason she was pot Present? 22 Q And did she discuss how it happened?
23 A" Anintervi would be conducted best if it Was just with the |93 A Yes. : .
24 child and investigators, . ) 24 Q Okay. Stacey, how many cases 5 year do you .invasﬁgate for
125 Q Okay. Andlis that 10 prevent the j)ézrqnts ar any othier party 25 child abuge? :
— Thly :

™. - -



"E;NVESTIsATIVE,NARRATIVE¢f*-*"”

_ATE OF REFERRAL:;‘3729-94;12lf*;,;fffffi}DATE”AssiGNED:

.”FAMILY COMPOSITION-“*QT

Mother, Diane Sanders MMN Raymond dob 7 5 58 -J"
- Son, Brent. Zerr, dob 5-4- 86 - LT
.- Daughterxr, Amanda Zerr, ~dob: ll 5- 89
..'Son, Travis Zerr, dob. 3-25- 83" s
- Tom Sutton, ‘Amanda’s father | -

lla Sutton, Tom s, w1fe_; -

‘DATE oF CONTACT AND WHO CONTACTED-'f

3-2'8—943'— offlcer Kurvers 1nterv1ews nelghbors, Dlane and Trav1s
3-29-94- - worker interviews Tom’ .and Ella Sutton - ool T

7 '3-30-94 - .worker and Jan Neuhardt intexview Diane -*
3-30-94 - worker: interviews Brent and Amanda at school . - - C e T
' 1-31-94 - Craig’ Anderson, Br Co Deputy Sherlff 1nterv1ews TraV1s

ALLEGATION-AQf“'

- Diane neglects her chlldren by lack of superv:.slon. Trav:l.s was sexuallv"
abu,_ed/by« m Sutton or someone else '<-’ it o

e

lleged Perpetrator. Dlane Sanders,. Tom Sutton or an unk.nown \z’f (;»V(

) ChILD FACTORS

' -Acre/Phys 1cal/Mental A.blllt:.es o

Br,ent , ge ll has temper tantrums, ' slams and lekS doors, swears at -
Diane, refuses to stay ‘home: or tollow rules set. "o He 'has no. mental or -

physical delays. /Q,A,,m Aot /ﬁw 5(5)’/0:45 /9/,5 .

- amanda, age 7 has no mental or phys:.cal l‘lmltatlons . 'She- is . smoklng in
‘her room: by steallng Diane’s" cigarettes.: "Amanda . is also playing with -
matches. - A&a:@a ignores Diare’s rules and dlrectlons and ha.S tempe*‘_ o
:‘tantrurns 1n wthh she klcks the wall i . R L '

'Trav1s .smokes clgarettes and plays w:.th matches : Travis kicks ‘and

~ scratches diane. Travis kicks holes in- the walls, . swears at Diane. won‘t.

' go to bed ‘and has major .temper tantrums. Travis has no mental or. phys:.cc.l o
llmltat:.ons He chased other chlldren w:Ltb a knlfe th:Ls week -

thsn.cal Abuse-’ ‘

" No- ev:\.dence of physn.cal abuse but Diane told workers that she lcznores the
.children’s. behaviors because she: feels she may. lose control;and real‘v

{ ',hurt them Thus, she ‘wants, them placed in loster care v RN e 74
’ ot

Nedlect' .)d*@t W/L /)’Lé(_J( sl /:;/p_l /’1 U‘S ~S fUﬁCU‘IO/A
Negleckt:
"é‘(’t'b /_5 : MI;ZQJ»—lrzM C/l( /d”\ 0 - . N T T
‘ae pclice report -on 3 g-c%4 ln*'olwnc ravis). . rc.VlS .admitted =O
icer that he took & itchen knife after *1elghcor kids making: stabbing
,cions, . telling them he was coing to ki1l them.. Dw—ne d:.o. not k--ow/v

fgb




Travis- had a knife.. .Diane reports that she cannot control her children
_anymore. Travis. and Amanda are ‘stealing cigarettes from. her, smoking them. - - ©
( ind playlng with matches. ..Children will not -follow her dlrectlons so she " . ¢
.aas been ignoring- them. and their. behaviors so ‘she ' doesn’t hurt -them.
‘Thus, Diane -has not been superv151ng them -for excessive- amounts of time. -
Diane is unwilling: and unable to meet . the children’s ba51c needs. - She has = ':.
- neglected to .get. Travis* -dental care:for over: a month Trav1s' gums werefmf“
bleedlng -and he requlred a Cap on hlS tooth DR ; : : L

'1Due to Dlane s mental status she 1s not able to meet the emotlonal needs?l
of the.chlldren - : : S Seor IR A : P

”yéexual Abuse-f' _

 Travis ' would not talk about what happened when Tom took"his:pants*off .

- Travis would not answer questlons about serual abuse, lack of . ev1dence at;,;f
this time. L L . AR L S e S -

Emotlonal Abuse-i_?j;atdffii_,:,;.;;,

Diane cannot care for'the_Childrenisfneedsaasfsheﬁherselfgfhasfmentalgf“
-;-llness : : e e e e el L T T

Prev1ous Hlstory of Abuse/Nedlect.,

A Multlple »substantlated and unsubstantlated. CA/V reports involvingl"the S
. famlly : S e SR i _ t,-»z.;~;hg7-;.J ‘

k Chlld’s Account of Inc;dent-

Travis sald he took the knlfe after the klds because they were . calllng hls.j
brother a- lesbian.  Travis ‘'says. hls tcoth hurts “and it -is bleeding.
Travis ‘denied- urlnatlng in. the yard. ' Travis’ .stated to worker ‘and Craig .-
" Anderson "that - Tom. Sutton ‘pulled his pants.down ‘but. clammed up:and would "
not ' say- anything else “Travis. then grabbed ‘his ‘private parts and said he - -
had to go potty. rav1s told worker he did not wet the bed at :Tom’'s. .
travis, said bill Schultz was .at Tom’s lots. of times. ~Brent stateéd he was
leeplng in the bed with Travis when he heard -Travis ‘start to-cry. out: at
_om’s . house. .Brent’ said ‘he' did not ' know what happened except Tom was o
taklng off Trav1s pants._ Brent dld not cnow why R e R L S

Brent stated that Jennlfer settled Trav1s down A Brent stated that hen;ff
hasn t seen Blll Schultz 51nce he babysat them years ago R :

Amanda stated she was in. her bedroom down the hall when she heard Trav1s-'9
crying.. .Amanda said that her dad came and told her that ‘everything would. .
be okay. Amanda stated she never saw Bill at her father’'s home.u Amanda
stated the last tlme she saw- Bill was a couple of years ago. ;

¢ FAMILY FACTORS~ - /ﬁ,ég /deq /’lceo/t(az}iu /n. /9 JS }uéd?c/s—-;-~
0(91/) é/éﬁlz[‘ \7—;—6/4/ - 9&/
Caretaker s Intellectual/Emo onal Ab*llt’es-gi 4/4//;7 tfjﬁ'./fxg:

'(M_ Dlane has borderllne 1ntellectu ftnc:;onﬂno.f* ‘Diane has no- phVSlCal
‘limitations. Diane’s behavior. has'creatcd problems relating. to parentﬂng
her children. She is depressec,“'*nx1cus and - even reports major' moca .

wings. Diane feels she is not able to: —ontrol her children. Her mental
‘ness 1is uncontrollanle right now- due " to her-lacx of . consi istency  in’
.ing medication: and gOLng to. counszlin ng. - Dwane ‘ha .unreal;stic.

A/L,/xu/r/.ﬂ /’),u'u/few/: //zC‘.e/i('e/?a,Z?nc '-"‘



expectatlons of the chlldren s behav10r because she etpects them to n@et_e“'”‘
thelr ownl needs and superv1se themselves VQ Y P T 2e s

(- aretaker s Level of Cooperatlon. e ..1,:: 1,

‘»Dlane asked CPS to: put her chn.ldren J.nto foster Care in oro;er to protect»...
-_and care for ‘them properly Dlane was: cooperatlve SR S

Caretaker s Parentlnq Knowled

___‘D:Lane does not dlsplay approprlate parentlng and is. unable or- unvull:_ng o'
provide minimal supervision. to her ‘children. :-Diane ignores: the chlldren
because she feels she would hurt them 1.{:' she trled to. make them mlnd

Perpetrators Access to Ch:.ld-

g Parent is perpetrator.-,

v Presence of Non Related Caretaker-* : 4

A /f: Tlu NZE 75 Tt T
: L/I ’f"_”f' s SR '.-':i.'f'- 'i,-,r'—"é-*?'_/.,‘-ff,. R

'Home is basacally clean and safe.; ':Holes are in the Wc.llS m the ho-ne-... - '
S VARSI g

. . 4 ; _;famlly dlsowned her becauce she reported what‘-'
";'Roger "did to Amanda Tihere is mutual hOStlllty between famll}y!/nembers ‘and -

' r..nv:.ronmental Cond:Lt:Lon of Home:-.,, P

St*'enqth of Famllv/Support Svstem- :

N
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-relatives @are not- su ortlve now. “-Dlane is. arraz.d Roger. wi get -out of.
Dlane Is' wrllrng"‘t ‘”‘15:__]_.’}21@“ resources \
- . "s..’ ‘5 , @ o .:—0

: Stresses/Crls:LS' L /W )&zoa)f 420 o

- ‘ %/@m,dj d ICZ’o’?e
ve

jail and _h'-.urt'her.v ,)‘,‘k;j—'; o

5 (ﬁ /@A«m, 2z TRl - ,igé)

,D”‘y,o 7 SeConsd TRix l Cuaz 9%&/,

Diane does  not have a icle ard-‘she feels a loss ~of freedom. '-IC is-
stressful for her to call Med Tran and: ‘make it. to appo:.ntments.u Diane has. |

~~ntinual financial problems.- “there "is less -food ' in. the  house "due Lo
icome problems - Diane .recently separated rom her husband who 1s an’ .

alcoholic D:Lane needs budget:.ng help

: Caretaker s Substance/Alcohol Consumptlon. - R

’Worker is susplcz.ous that Dlane may have an alcohol._-,probl'em».g'

Collateral Informat:l.on. / -./ 7<(c - /<‘ N.L{
q?’ “

’Parents Account of Inc:.dent \5M?ﬁ(6"‘ ,'\’
Diane sStates that Tom told her he took Trav*s pcm S. o:.f beczuse he wei .
the bed but Diane says Travis rarely wets the- bed  Diane - Sc.lO. she knows
that Bill Schultz and Fom Sutton used to know ' each other. Dizne reporcts

. ‘hat her family has disowned  her -and - she . is - having majer: mcod. SWings. \./

" . Diane states ‘she is depressed . and -anxious. - ‘Diane. states ‘that -the |
children's behaviors.are: out of comtrol :and' she has zeen’ ignoring thel. -

 pbeczuse she  feels she might ~hurt them whils & scipli ning. them: . ‘Diars

z2sked CPS to put her cnlyen in foster care "ec..us——‘f:*c .feel's.. s'.r:',e-jcanr_.‘Ca_-f‘

. care . for them right now o
/)la’f—&d 17—"-‘" n’""-"t/Gu/zy( \/ é7 IL—\C«A-— . W'LC\,QL""“-*
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SUMMARY -OF RISK°

211 the - Zerr cha.ldren are at’ hlgh rJ.sk to phys:.cal abuse ; and neglect:‘
rv1ng w1th Dlane.;m¢p?-,hy ,,:L S D e N AN —_— S
UTCOME[TRANSFERZCLOSING SUM'MARY' ’

Substantlated neglect to all Zerr ch:.ldren by D;Lane. o

N

'j. Unsubstantlated sexual abuse to. Trav1s by Tom Sutton or another person due .:--‘:45
‘to lack of ev1dence Trav1s would not tell what has happened R KT

—
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o Case management w111 cont:lnue
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