
Eleventh Circuit’s decision below
on remand from this Court
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Eleventh Circuit’s Order denying rehearing 
and rehearing en banc
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 17-12699-EE 

UNITED STATES OF AMERICA, 

versus 

DAN REED, 

Plaintiff - Appellee, 

Defendant - Appellant. 

Appeal from the United States District Court 
for the Middle District of Florida 

ON REMAND FROM THE UNITED STATES SUPREME COURT 

ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC 

BEFORE: WILLIAM PRYOR, NEWSOM and JULIE CARNES, Circuit Judges. 

PERCURIAM: 

The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court 
having requested that the Court be polled on rehearing en bane. (FRAP 35) The Petitions for 
Panel Rehearing are also denied. (FRAP 40) 

ORD-46 



Eleventh Circuit’s decision below 
issued before Rehaif
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District Court’s evidentiary decisions



UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

UNITED STATES OF AMERICA 

VS. CASE NO: 6:15-cr-162-Orl-31KRS 

DAN REED 

ORDER 

This matter comes before the Court on the Government’s Motion in Limine to Exclude the 

Testimony of Robert E. Cohen (Doc. 64).  The Government seeks to preclude Cohen, a 

psychologist, from testifying in support of the Defendant’s justification defense. The Defendant 

argues that Cohen’s expert testimony would assist jurors in understanding how his birth condition 

– mental retardation – affects perception of threats and the ability to consider reasonable

alternatives.  (Doc. 66 at 7).  Upon review, the Court concludes that a defendant’s subjective 

perception of threats and subjective ability to consider reasonable alternatives is not relevant to a 

justification defense, and that Cohen’s testimony therefore would not assist the trier of fact.  

Accordingly, it is hereby

ORDERED that the Government’s Motion in Limine to Exclude the Testimony of Robert 

E. Cohen (Doc. 64) is GRANTED.

DONE and ORDERED in Orlando, Florida on June 21, 2016. 
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United States Marshal
United States Attorney
United States Probation Office
United States Pretrial Services Office
Counsel for Defendant 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

Docket No. 6:15-cr-162-Orl-31KRS 

. . . . . . . . . . . . . . . 
UNITED STATES OF AMERICA  : 

 : Orlando, Florida 
 Plaintiff  : June 22, 2016 

 : 9:00 a.m. 
 v.  : 

 : 
DAN REED  : 

 : 
 Defendant  : 

. . . . . . . . . . . . . . . 

TRANSCRIPT OF JURY TRIAL 
BEFORE THE HONORABLE GREGORY A. PRESNELL 

UNITED STATES DISTRICT JUDGE 

APPEARANCES: 

For the Plaintiff: Embry Kidd

For the Defendant: Alicia Marie Scott

Court Reporter: Sandra K. Tremel, RMR/CRR 
sandy.tremel@gmail.com 

Proceedings recorded by mechanical stenography, transcript 

produced by computer-aided transcription. 
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              Direct Examination - Dr. Cohen

lunch hour.

MS. SCOTT:  I apologize, Your Honor.

THE COURT:  Lisa can make a copy and bring it back

to me.  

We will be in recess for about 30 minutes.

(luncheon recess at 1:00 p.m.)

THE COURT:  Okay.  With respect to the motion for

reconsideration, with regard to Dr. Cohen, the motion is

denied.  I'm troubled by the ruling, but that's my

understanding of the current state of the law.  So if I'm

wrong, welcome to have the 11th Circuit correct me in that

regard.

Is there anything else before we bring the jury in

for openings?

MR. KIDD:  Your Honor, I just want to revisit the

having the other agent here.  If we were to remove the

other agent from our witness list and affirmatively say we

are not going to call him, would the Court permit him to be

in the courtroom?

THE COURT:  Sure.

MR. KIDD:  Okay.  We will do that.

THE COURT:  Okay.  All right.  

MR. KIDD:  I'll let him know.

THE COURT:  You can have 15 government reps in

here if you want, but -- as long as they don't testify.
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