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 STATE OF MARYLAND |
IN THE CIRCUIT COURT FOR MONTGONERY COUNTY

{

SEBASTIAN A. CAMPBELL

Petitioner,
v. : Case No. 131730C
STATE OF MARYLAND, o
Respondent.

PETITION FOR POST-CONVICTION RELIEF

(,OMES NOW Sebastlan Campbell hereinafter, "Petitioner” pro se, and pursuant to Md

Y AT,
-

Rule 4-401 et. L seq., , respectfully : moves this Honorable Court to GRANT this Petition and .. gz

o7 g 3 v

e AT AR e i S g2
c——

JUN 17 2020

prov1de Petltloner with post-conviction relief for the reasons set forth as follows:

1. Petitioner is curre_ntly unlawfully confined by Warden Allen Gang in the Jessup |
Correctional Institution in Jessup, Maryland as a result of an inequitable trial, conviction,

and sentence rendered March 22nd, 2018 in the Montgomery County Clrcult Court case

#131730c, Judge Cheryl A McCally preSJdmg _
2.. No previous Petltlon for post-conviction relief has been filed.

% -As of thxs writing May 12th, 2020, Petitioner, Sebastian Campbell #466146 is conﬁned in

a=
sthe J essup Correctional Institution in Jessup Maryland

buse of a minor in a four-day jury trial, August 14th through August 17th, 2017 in

Q
O -
=E
& Petitioner was convicted of four counts of second- degree rape and two counts of sexual
&}
[sH]
£

o
5
%‘ gMontgomery County Maryland, Judge Chery A. McCally presiding, and sentenced to 130
O) .

E Syears. :
o=
5. Petitioner is unable to pay for the cost of the ploceedmgs orto employ counscl

6. Previous proceedmgs include the four- -day jury tnal the denial of three motions for new
trial (Dkt #190, #240, and #315); the affirming of conviction on direct appeal (Court of
Specml Appeals, Sept Term, 2018, No. 156); denial of petmon for writ of certlorarx in
the Court of Special Appeals; and, a pending appeal in the for the denial of Petitioner's

latest motion for new trial based on the full reéaﬁtation of the complaining witness (Sept.

Term, 2019, No. 1397). | - \



indigent, pro se defendan, responded by filing a Motion for Ex Parie Hearing to Establish
Necessity for Appointment of Expert W1mess (Docket #68) Trial court declmed to conduct the
requested hearing and summarlly denled Petltloner s request for appomtment of expert witness
on the grounds that’ Maryland statute (CP: §16-101 et. seq ) and precedent (Moore v. State, 390
Md 343 (2005)) requxred Indlgent pro se defendants to rclrnqu1 sh thelr constltutlonal right to
self-representation in order to assert their rxght to be provrded with the basic tools for an
adequate defense at State expense (T-8/7/ 17 pg 12 -39). Ina reported opinion (Oplmon Sept.
Term, 2018, No. 156) the Court of Special Appeals upheld the trial Court's decision without
contemplating the specxﬁc facts of the case. Instead it determmed without d1scussron that the
right to self-representation and the right to counsel of choice were "virtually identical" (Opinion-
12/18/19, pg.4), therefore the precedent governing the determination involving counsel of choice
was controllmg Petmoner asserts that the trlal court § and Cohrt of Speual Appeals decisions
were contrary to or, 1nvolved and unreasonable appllcatlon of clearly establlshed federal law, as

determined by the United States Supreme’ Court: e e

. R ) .-
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The trial court inapprdpriatelsr apphed ‘llilio'(;re:vlvfg'taie.“ and CP § 1‘-6‘:10l et seq. In the

determination of Petmoner s request for State funds to’ acquire expert testnnony in his defense,

making the requeSt contlngent upon the relmqulshment of. Petmoner S constltutlonal right to self-

representatron contrary to govermng, clearly estabhshed federal law In Faretta V..

Calzforma 422 US 806 (1975) the US Supreme Court ﬁrmly establlshed a defendant s right to

make one's own defense personally, statlng

"T he Slxth Amendment does not prov1de merely that a defense shall be
made for the accused; it grants to the accused personally the right to make
his defense... Although not stated in the Amendment in so many words,

the right to self-representation - to make one's own defense petsonally - is
thus necessarily implied by the structure of the Amendment... The counsel
provision supplements this design. It speaks of the "assistance" of counsel,
and an assistant, however expert, is still an assistant. The language and the -
spirit of the Sixth Amendment contemplate that counsel, like other defense
tools guaranteed by the Amendment, shall be an aid to a willing defendant
- not an organ of the state interposed between.an unwilling defendant-and
his right to defend himself personally... An unwanted counsel "represents”
the defendant only through a tenuous and unaccéptable legal fiction.
Unless the accused has acquiesced in such representation, the defense
presented is not the defense guaranteed him by the Constitution, for, in a
very real sense, it is not his defense."

Faretta @ 819-21 (Gitations omitted) (emphasis in original). The Office of thé Public Defender's
expressed positionis diarhetrically opposed to the “spirit" o the Sixth Amendment as defined by



than ensure that a defendant will 1nexorably be represented by the lawyer whom he
prefers "). The Mz{ler Court then concluded . ‘ . . ;

"Failure to provide a free transcript to, the 1nd1gent appellant cannot
- interferé with the right to choice of counsel ‘where no such absolute rlght
-..exists.. In the absence of such a-right to ¢hoice of counsel, there is no -
constitutional violation when the State requires that an indigent defendant
*¥° avail himself of the servicés of the Office of the Public Defender in order
-+ ‘to‘obtain a free tfanscript... Miller has hot been denied hisright to '~
. assistance of counsel,.because he may apply to the Office of the Public -
" Defender and receive effective representation... Public Defender
representation, like a transcript, it is pait of the 'package’ provided by the
State, and requiring Miller to comply with reasonable State procedures-in
no way mfrmges upon his right to as51stance “of- counsel AN :

Miller @ 87-88. The United States Court of Appeals for the Fourth CerUIt srttmg en
banc, agreed with the holdmg on federal habeas corpus revrew concludmg,

. "Because the State of Maryland's statutory. scheme provides-indigent .
criminal defendants with counsel on direct appeal and Miller, on account
.- of his indigency,had'no constitutional right to demand that Bray’, in
pamcular represent h1m on appeal to the Court of Special Appeals of

WO~ €W

R DN
"’ *

case, B e e .
Miller v. Smith, 115 F3d 1136 1144 (1997) ‘Petmoner mter}ects that m stark cdntrast to
. ‘ a3 3 ] '1,
both Miller rulmgs and the conclusron m Moore Petmoner is unequtvocally entttled (where he
has not been deemed mcompetent .see Indzana v. Edwards, 128 S.Ct.. 2379, 2386-88:(2008)), to

absolutely demand that he be. allowed to represent hrmself The Moore Court was expressly -

: .ghwemt_\(lnlqtpd i thig o ;e bt

134
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guided by the determmatron in Miller, concluding: . - N

"Our holding in Miller governs the outcome of the case sub judice. -~ -~ . ; | iy
Although the Maryland Rules contain no analog to Md Rule 1-325 (b)

with respect to the appointment of experts, the practrcal effect of non-- = =~ *
severable OPD Services under Art. 27a [now CP § 16-101 et seq.] is the,

same. Indigent defendants may utilize the OPD's complete "package" of

services or forgo them entirely. While such defendants may face difficult .

choices, the Constitution does not'bar the State of Maryland from"

requiring them to choose between counsel of choice and ancillary.services -

provided by the OPD."

Moore @ 345-46 (emphasrs added) The de01510n is completely mapposrte to Petmoner s issues

since the record clearly reflects that at no time was Petmoner represented by a pnvate attorney
As the rev1ewmg courts in Petlttoner s case 51mply rclled on the Moore dem sion, they falled to
".make a reasonable factual determmatxon taking 1nto account the specrﬁcs of Petrttoner S
presented issues. Instead, each Court completely i gnorcd the lega]ly relevant fact that Petlttoner
was assertrng his rrght to self-represcntahon not counsel of chorce a fact the court nceded to

fully consrder in order to reach the correct resul. Had the revrewmg courts actually



"The defendant [Petitioner] was told to wave either his right to counsel
[right to self-representation] or his right to testify [right to be provided
with the basic tools for an adequate defense] in so doing, the court
, leveled and ultimatum upon Midgett: [Petitioner] which, of necessity, - R
deprived him of his constltuuonal‘nght to testify on his own behalf [nght .
"~ to be provided with the basic tools for ‘an adéquate défense]. See US. ex
-rel Wilcox v. Johnson, 555 F.2d 115;120-21.("A defendant in-a criminal -
proceeding is entitled to certain rights...he is entitled to all of them; he
" cannot be forced to barter one for anéther. When the exercise of one right
is made contingent upon the fotbearance of another, both rights-are”
corrupted.”). Forcing this 'Hobson's chmce ‘upon the dcfendant constituted .
error that calls for a new trial." ’
“We conclude that in the circumstancés of this case the court
- impermissibly Force the defendant to choose bétween two constitutiondlly * * -
protected rights: the right to testify on his own. behalf [to be provided with.
the basic tools for an adequate defense] and ihie right to counsel [self-
“representation). Because all three {six] convictions were affected by this
error, each i is vacated, and the case remanded for anew trial.”

Unzled States v. Mzdgett 342.F.3d 321 327 (2003) .
Under the specific mrcumstances of the case at bar the OPD statute and the court rulmgs

4 S5he AW T At T A S S At D e i 5 SEn 3 b SR A % T YT E D BN Wi
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combined to depnve Petitioner of his ri ghl to equal ‘protection under the law ds afforded by the .

Fourteenth- Amendment. The Maryland céurt pfiappeals reasoned: «. =~

oy

"The State is free to place reasonable restrictions on-the exercise of
[Petitioner's] rights... There can be.no equal protection violation when an

" 'ifidividual is denied a right simply because of his own failure to comply
with reasonable State procedures and regulatnons " "

<" Moore @ 344-45 (quoting Miller @ 85-86): (empha51s :added). This formulatlon found it

reasonable to establish and enforce a State law requirinig that when a defendant who intends to -

relinquish the autonomy over his defense to a private attorney seeks State funding for ancillary
services, that defendant must utilize the procedures defined by CP § 16-101 ét. seq., including
accepting representation by:the OPD, in conjunction with that request. Petitioner concedes he
finds that statutory scheme "marginally" reasonable as it docs not take into account the
impracticality of requiring the State to provide funding for both representation and é.nciliary

services when the-defendant only requires the latter. However, even this wounded rationalée fails

catastrophically when the indigent defendant has fully exercised his constitutional right underthe

" Sixth Amendment to independently navigate the course of his own defense. This'singular factor
dramatically distinguishes the'case at bar from those relied upon by the previous courts. Again,
had the trial court, and the Court of Special Appeals applied the proper standard it would have
easﬂy concluded that depriving the indigentPetitioner of expert assistance would result in the
Petitioner being denied a fair opportunity to meaningfully engage in a judicial proceedmg in

which his liberty was at stake for no reason other than financial insolvency. It has been

7!
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rendered its decision denying Petitioner relief with full knowledge of the consensus between the

Petitioner and the State that relevant information had been withheld.

- ‘Discassion:

¥ N . e -
ECE St IS

Petltloner expressed numerous conternporaneous object1ons durmg tnal and asserted on
appeal that the trial court mappropnately allowed a rmmrnum of three armed Shenff‘s to stalk
himina close proxrmrty, mobrle penmeter as he conducted hrs defense thereby depr1v1ng him of
hrs rrght to the presumptlon of i 1nnocence and ultlmately a fatr trtal Petmoner also, asserted that
the trial court failed to exercise its discretion and ultlmately acquresced to what 1t deemed ”the
shertffs protocol" W1thout consrderatlon of the possrble prej udrce to Petrtroner s case or any
potentral altematlves Desplte full knowledge of a consensus between Petltloner and the State
that materral dtalog was mtssmg from the record the court rendered 1ts dec1sron denymg
Petrtroner rehef on the issue based on a prejudlclal]v tncomplete record.

The Court of Specml Appea.ls acknowledges in 1ts opmlon that Pet1t1oner ﬁled a motron

to correct record ( See Attachment Petrtloner S Motron to Correct Recor_d) in October of 201 8

SRR e s e e e e $11 2

-
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wh1ch it denied in November 2018 (Opmron-l 2/18/19, Sept Term, 201 8, No. 156) The Court
also acknowledges that in September 0£2019;:"the: State ﬁled its:own Motron to Correct Record, .
claiming the transcript may be mcomplete wrth regard to the 1ssues ra1sed and appellants motion'
and mdlcatmg that the omltted portrons would hkely be relevant to Campbell's first question
presented” (Oplmon-pg 13). Petrtloners ﬁrst questton in his appe]late bnef read as follows:

"I, Did the trial court violate Appellant's due process in the presumptlon
of innocence by compelling him to present his defense in a four-day trial -
before the jury while conspicuously restrained by tactical security team
composed of at least three armed Montgomery County Sheriff's, forrhing a
close proxrmrty, mob1le perrmeter?" _

The dralogue supporting Petitioner's c]atms onlrthls issue ‘Wwas some of the very dlalogue
Petltroner mentloned in his MOthﬂ to Correct Record. Also, in that motxon Petltxoner notonly
asserted that ‘material dlalogue was mrssmg, but specifi cally alleged that the trial court had .
dehberately wnhhcld or omrtted the dialogue from the consideration of the higher courts, .
Further, Petlttoner specrf' cally requested that a forensrc dtoltal analy31s be conducted on the
verbatim record to recover deleted mformatton In denying Petitioner's request for evidentiary
clarrﬁcatlon the State foreclosed on,any opportumty for further development of the facts, The
State s subsequent d1scovery of mrssrng dralogue in no way drscounts Petrtroner s assertlon that
the trial court dehberately with held it, asno explanatlon has been provrded as to its absence
from the 1n1t1al transmlssron to the Appellate Court The State declined to present,a. ,copy of the

mtssmg dralogue to the Court in its motion, but mstead attempted to have the Court order



' . Accordingly, as thc Court of Special Appeals has declined 1 develop the record thereby

forfemng it's opportumty to adJudlcate the issues.on the merits, both the issue submitted in this

pCtlthl’l and the underlying i issues are properly before thls court for de novo.review. Petitioner

hereby adopt and 1_ncorp,orate§ by reference the;‘;glpvapt,grgqrggnts contained in his appellate»
brief és‘ if ﬁﬂ“l'y set forth herein (See Attachmpn;;?qtitjopexs Appcllate -.Brief). o

III Trial Court s utilization of Maryland Pattem Instructlon 3 0 thhout
;. modification, under the specific facts of Petitioner's case, explicitly”
prohibited the jury from considering the bulk of Petitioner's sworn ;.. . - -
testimony as evidence in clear violation of his due process rlghts as
* defined by the -Sixth and Fourteenth amendments.”

Statement of Facts

Petitioner chose to exercise his constitutional right to_represent himself. from the onset of
the proceedings (Dkt. #15). The Petltloner was faced wnh pemstcnt res1stance from the trial
court and at one, point was forced to mqulre as to what was the legal ba81s for thc obvious

restrictions being imposed on his ab111ty to litigate effectively. (Request for T ud1c1al Clarification.. ...

e i

IRT S Ay A

o
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. (Dkt: #69).- On the third day of tfial Pétitioher fook the stand to testlfy in his own defensé. The
court allowed an artied Sheriffto sit within armi's teach of him: Over objéttion the court -
instrueted that the Shériff -wou‘ld in fact remiin nekt'td Petitioner as he testified on the 'stand, ‘with
the only other alternative beirig that he testify from the counselor's table (T-8/17/17,exerpt,pg:15-
18). Petitionet'did in fact testify from the coufiselors table, giving the biilk of his $worn
testimony from that location. However, the Court's §pecifi¢ instriction to the jury wasthat 'onl)fr
testimony adduced from "the witness stand" could be considered as evidence in deliberations -

(T-8/17/17,pg.149)

Discussion

* The trial coun administered to the jury Maryland Pattern Instructlon 3.0, What ‘

Constitutes’ Ev1dence which reads in pertment part:

[] .
]

"In making your deuslon you must con51der the evidence in this case.

That is, testimony from the witness stand and physical ev1dence or
exhibits that have been admitted into evidence." -

This instruction 6n what constitutes evidence is unambiguous and'r'equir‘és"no further
explanation under normal trial tircumstances. waever,‘ the record will reflect that the trial court
specifically inquired if, after the firét break'in his testimony, Petitioner was ‘going to "'resurne the

witness stand?" Acknowledging that Petitioner declined, and that Petitioner did, in fact, have :

i1

e
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completely negating the criminality associated with the State's DNA evidence. That would have

teduced the State 's case, leaving, as the only incriminating evidence the testimony of the alleged

victim, who the State itself conceded was, in fact; a liar (T-8/17/17; pg. 165, L 5-6). In this.

context Petitioner's testimony before the jury was,a critical issue in the necessary determination

. of guilt beyond a reasonable doubt. Indeed, Petitioner's.entire defense was.integrally. intertwined

.in the perception of his credibility. It is therefore impossible to conclude that the unjustified . .

restriction of Petitioner's testimony from the jury!s consideration in any way conformed to the .
principles.of fundamental fairness, substantial justice, or.the edicts of the American adversarial

process., - . : C '

_ “The Court.of Appeals has acknowledged that the main purpose of a jury .
instruction is to aid the jury in clearly understandmg the case, to provide
guidance for the jury deliberations, and to help the jury arrive at 4 correct -

~verdict. With.respect to guiding a judge in giving jury instructions this
Court has opined that the jury instruction must be a correct statement of
the law and be applicable under the facts of the case”

" State v.: Bircher, 446 Md 458, 462 (2015) (citations and | quotatlons omltted) (emphas1s added). 1t

ans TR e DT A

i§ meé”cj“uﬁ'r?)cal ‘that" th"e*facts‘ of this caSe dégndthat theJufy bé groperly iHstrocted thi

' Petitioner's ‘testimony, albelt from the lawyer's ‘table, is still evidénce that must be con51dcred in

deliberations. Tnstead the trial court {ssuéd an ingfrdction that clearly mislead the j Jury nto L 4
believing it was not. It'can only be assumed, ‘abserit any evidence to the contrary, that the Jury. ;
followed the misléading ins'tr'uction to the lett'er“"a's they are required and sworn to do: Appellate

Courts will generally assume “that j _]UTO]'S followed the mstmcnons Alston . State, 414 md 92,”

108 (2010)
The Court of Appeals declared long ago, "Instructions which are

'amblguous mlsleadmg or confusmg to Jurors can never be classed as non- mjurlous " Mzdgett V.

State, 216 Md 26 41 (1958) (emphas1s added). Failing to amend the pattern instruction to'
conform 1o the facts of the case was an unjustifiable error on the part of the trial court. Moreover,
effectively concealed in that error is the Petitioner's unknowing an involuntary waiver of his
constitutional Tight to testify in his own defense. When the trial court offered Pattern Jury
Instruction 3.0 which, under the specific circumstances of this oase, effectively abridged ’
Petitioner constitutionial right to testify in his own defense the court had @ duty, giver! the strong
presumption against the waiver of constitutional rights (See Johnson v. Zerbls’f 304 US 458, 464
(193 8) holding "courts indulge every reasonable presumptlon agalnst waiver" of fundamental
constitutional ri ights and that we "do not presumeé ‘acquiescence in the loss of fundarhéntal
rights"), to afﬁrmatlvely advise Petitioner, wlino was not represented by counse], that accepting ~

the instruction as written would disqualify the bulk of his constltunonally protectcd testimonial

13
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(Memorandum/Defective indictment, Dkt. #40, pg. 1-9). Judge Mcbally acknowledged on the
rec_ord that the State was not disputing the inaccuracy of the time frame and was amending it
accordingly. Nevertheless, both the State and Judge McCally allowed the complaining witness to
make material statements that were ruled, .ad\mitt,e;cl_ly\ believed; or at the very-least, should have
been known to be false. Neither the State nor the Court corrected the testimony. In fact, the state
doubled down onits impact on,the jury through use,of visual aids (T-8/16/17,pg. 74, L13), again

over objection.

- During the hearing on Petitioner Motion for New Trial based on-newly discovered -
evidence the State's complaining witness testified under oath that prior to taking the stand.-on the
second day .of her testimony she,informed State's Attorney Haynos that she had been dishonest
about the circumstances of the case (T-5/8/19, pg. 66-67). The State did not disclose this

information to the Petitioner then, during trial, or at any time thereafter.

e
B

Dlscussmn

;The Fourth Circuit Court of. Appeals has long held, " A defendant seeking to vaeate: a

conviction based on perjured testimony-must:show that the testimony was, indeed, perjured:

Mere inconsistencies in testimony by government witnesses does not establish a governmeént's: -+,

known use of false testimv,ony,f’United-Staz_‘gs v. Riley, 814 F.2d 967, 970 (1987). In this case the
witness testified that she was retrieved from Foster Care on F ebruary 25 ,-‘2012 by the Petitioner;
she left Michigan with him ".abouta week later" in March; that she remained in Petitioner
custody until he was arrested in 2013; and, that the assaults begin "about a month after L arrived,”
resolving the time of the imtial assault and deﬂowermg to, roughly, early April 2012 (T-8/15/17,
pg. 87-88). The only undisputed fact is that inF ebruary 2012 the complaimng w1tness was in
foster care in Michtgan On dtrect exanunatlon State s Atthney Haynos promptly elic:ited
testimony from the witness it has specifically _conceded woulld force Petitioner to"present
evidence that he could n‘ot”hav'e.‘beeh there because he was in jail," and' that Woulg be,
"prejudicial to him at trial." Despite verbally indicating that the State's "work product” revealed
that Petitioner was, in fact, incarcerated until August 7th 2012, and successfully petitioning the
court to amend and exclude specifically the months of February, March, April May, June, and
July, 2012, from its theory of the case, it still 1mmed1ately asked the w1tness if she had left w1th
her father to go to Maryland at the “end of February 2012" (T-8/15/17, pg 28 L 23-25). The
witness testiﬁed under direct that she was deprived of her virginity on that ﬁrst assault (T—
8/15/17, pg 30, L10); that she lived w1th her father at that locatiori "for about 8 months" (T-
8/ 15/ 17, pg 30 L16 18) and that durmg that 8 month period begmmng late March or early

15
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got locked up three weeks after arriving in Maryland (Opinion - pg. 16)..A review of the entire

’ record wrll reflect that the witness never once actually stated that Petmoner gotlocked up three

weeks aﬁer amvmg in Maryland F he actual transcnpt 1llustrates the State's unequrvocallyt

leadmg questron as bemg . . S . .
"Q Okay, and then I thmk you, sald about three weeks later the defendant
y . got locked up agam’?" . o ;
Although the transcript places a questlon mark after the statement under the rules of
Enghsh grammar, itis clearly not a questlon The State clearly intended to lead the wxmess :
through 1ts new, revrsed theory, just as it 1ndlcated to the w1tness that it would Prosecutlon
offered no evrdence of an arrest. in Maryland necessanly followed by an extradition to Michigan
in that trme frame Such evidence 1t would have had absolute domlmon .over; as well as a legal
obh gatlon to produce in Dlscovery if i it 1ntended to utthze that evidence at trial. The State had the
unrestrlcted ablhty to uncover that its witness's 1n1t1al account of events was materlally
impo ssrble but declmed to fulﬁll its duty to investigate what it knew or should have known to be

o falSE IE the prosecutlon dld not dl sbelleve the truth, of the: alleged ~ietim's:initial statement,qit.

TN A B A whid dee el

certamly would not have attempted to reconf igure, and blatantly lead the witness:inic a timeline
whrch s1gn1 ﬁcantly dlverged from the wrtness s actual testlrnony The fact.is, the State had in its
possessron documents from the Oakland County Cireuit Court in Mlchrgan (see Attachment-. -
Mrchrgan Parole & Probation Report & Michigan Judgment of Sentence) that irrevocably. placed
Petitioner in custody in M1ch1gan du.rmg the perxod of the alleged initial rapes. The fact is, the
prosecutron had in 1ts possessmn a police report that preceded the allegations utilized to initiate
Petitioner charges in tlus case whxch filled by the alleged victim herself, explicitly, state that the
alleged victim was in the custody of her ‘paternal, grandmother in Michigan until November 2012.
The prosecution not only ignored this mfonnat_ron, but attempted to physically.conceal 1} from -
the Petitioner by corrupting the copy it presented in Discovery (See Attachm_ent-,Corrupted :
Police Report & Actual Police Report).- The fact ls, the prosecution had in its possession
transcripts of recorded phone calls between the Petitioner and his mother, the complaining
witness's paternal grandmother',: clearly deplcting the grandmother as being responsible for
transportiné the alleged victim from Michi gan to Maryland (See Attachment-Recorded Phong

Calls Between Petitioner & His Mother). The fact is, prosecution acknowledged on the record

that the witness's biological mother indicated she had a conversation with her daughter in

November of 2012 that was transmitted from Petitioner mother's cell phone in Michigan (T-
8/15/17, pg.9). The fact is that-d‘esp_i.te an.abundance of material evidence clearly indicating that
the witness's.testimony could not possibly be true, the State still deliberately adduced the false

1
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the case at bar the prosecuuon allowed its witness to construct and assert an absolutely heart-
_wrenching tragedy with full knowledge of its falsehood. It is reasonable to conclude that every
word she uttered did illicit, as Judge McCally .in,tirﬁated, "a visceral reaction." (T-12/14/17,
pg.78, L.20-24). Accordingly, the appropriate reniedy in this case; and under these specific

circumstances, is reversal.

B. Brady Vnolatlon

Pursuant to Brady v. Maryland, 373 US 83 ( 1 963) "the suppression by the prosecution of
evxdence favorablc, to an accused . . . viclates due process where the evidence is material either to
guilt or to pumshment Brady @ 87. Brady extends to 1mpeachment evi dence United Stares v.
Bagley, 473 U.S. 667,676 ( 1985) and to the failure to dlsclosc favorable ev1dence that is only .
known fo the pohce see Kyles v. tht[cy, 514 U.S. 419, 437 38 (1995). Evidence is material if it

would reasonably ' put the whole case in such a dxffercnt hght as to undermine confidence in the

verdict," Jd.

The Fourth Cm,ult Court of Appcals has held that in order to establlsh a Brady vxolatlon e

St B B ey vk g e e

a criminal defendant must show (1) that the undlsclosed miormatxon was tavorab €, elther
bccause it. was exeulpdtory or because it was nnpeaehmg, (2) that lhe mformauon was matcna]
and (3) that the prosecutlon knew about the ev1dence and failed to dlsclose it." Umled States V.
Parker 790 F.3d 550, 558 (4th Cir. 2015).

~ In this case the complaining witness's adm1551on that she couldnot
remember "anything" about the offenses Petitioner was presently standmg trlal for was at the
very _least impeaching. As stated above, the complammg witness's testimony was the only
evidence that could establish the elements of the offenses and criminal agency. Her adtﬁitted lack
of memory of both events would have dramaheally undermmed the credxbxhty of her testimony.
Wlthout it, the jury would have been left with nothing but pure conjecture Her testimony was
not only material, but critical to establishing guxlt beyond a reasonable doubt. The a]leged victim
testified during cross- exammatlon that she had already "recantcd everything in the Care House
video" (T-8/16/17, pg. 61). It had been determined previously that the Care House video was the
foundaﬁon for the charges against Petitioner and was substantially similar to her in-court
testimony (T-8/15/17, pg. 25). The alleged victim later testified that she relri'ldered the ;'ecantaﬁon
of the Care House interview testimony to ASA Haynos during trial. ASA Haynos failed to

disclose that information to the defense in violation Brady, as well as the Maryland Rules

governing Discovery,
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~ The newly discovered assertions of the complammg witness create an unanimous
consensus between every individual who could have had personal knowledge of the charged
offenses, due to either proximity or participation which, when viewed obj ectlvely, categorically
establish that even if the offenses had been commxtted at all, they most certamly did not occur in
Montgomery County, Maryland as the State asserted In fact W1th the evidence now before the
court, not only could the State not obtain a conv1‘ct10n, it 'c_ould not even bring charges for lack of
territorial jurisdiction. Ac'cordingly, Petitioner conviction, sentence, and current incarceration are
illegal pursuant to the Slxth Amendment of the United States Constitution. which states in
pertinent part

"In all criminal prosecutions, the accused shall enjoy the right to a speedy
“and public trial, by an impartial jury of the State and dlStI'lCt wherein the
cnme shall have been commxtted "

CONCLUSION

For the foregomg reasons Peuuoner Sebastian Campbell humbly requests this
Honorable Court to GRANT this Petition for Post-Conviction Relief to remedy his-

unconstitutional confinement.

* "Respectfully Submitted

" Sebastian Campbell
Inst. ID 466146

PO Box 53

Jessup, MD 20794 -

.

Lo CETERFICATE OF SERVICE

I, Sebastian Campbell do hereby. certify that on this 12th day of June 2020, a truc copy of the
foregoing Petition for Post-Conviction Relief was served upon Elizabeth Haynos, States
Attorney Office, 50 Maryland Ave, Rockville MD 20850. .

Sebastian A. Campbell
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CIRCUIT COURT FOR .
MONTGOMERY COUNTY, MARYLAND -

SEBASTIAN ALBERT CAMPBELL

Petit'idner, | |

V. | o : Case No. 131730-C
STATE OF MARYLAND :

Respondent..

MEMORANDUM OPINION AND ORDER
(Denying Petition for Writ of Habeas Corpus and
Petition for Postconuviction Relief)

I. Introduction
This matter was before the Court on November 12, 2020 for a hearing on
Petitioner Sebastian Campbell’s (“Pefitioner” or “Campbell”) Petition for Writ of

Habeas Corpus [DE # 330] and Petition for Po‘stcogyictiqn Relief [DE #331], as

5 53

Es»’gd - §:£ amended [DE #339] and supple_lnellfed [DE #347] (collectively, Cam.pb_ell’sl
S 5§ - .

gf if Sé%}] “Petitions”). Petitioner appeared prq se.! Thg State opposed both of Campb@ell’s
E": i‘;a'} :; ;; Petitions in a single Opposition [DE #354].2 For the reasons set forth below,
; S :

‘g' 5(3’ _f;’ Campbell’s Petitions will be denied.

I Petitioner waived representation on the record.

2 Two things that occurred at the start of the hearing are mentioned. First,
prior to the commencement of argument, Petitioner represented to the Court that
Division of Corrections officers had broken his eyeglasses during a body search
several days earlier. The Court observed that Petitioner’s eyeglasses were missing
one temple but were otherwise intact. Although Petitioner had previously
arranged for a witness to bring him replacement eyeglasses to him at the hearing,
which the Court would have allowed, the witness had in fact forgotten to bring the
eyeglasses. The Court offered to provide Petitioner with a replacement temple, but
: 1 . ,
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~ that he did not have a copy of either of his own Petitions due to flooding in his cell.

iI. Procedural History

On May 26, 20 17 , Petitioner was indicted on six separate sex offenses relating
to his alleged sexual abuse of his then eleven-year-old daﬁghter. Petitioner waived
COLII'tjappOillted representation and representéd himself at trial. On August 17,
2020, a jury found Petitioner guilty on a11 six offevnses. See DE #155. On March 22,
2018, thé Hon. Cheryl A. McCally sentenced Petitioner to a total of 130 years of
incarceration. See DE #222. Petitioner filed a Notice of Appeal to the Court of Special

Appeals on March 23, 2018, see DE #226 and he represented hunself before the

| appellate court. Campbell v. State 243 Md. App 507, 221 (2019) cert. denled 467 ,

Md. 695 (2020). On December 18, 2019, the Cour’p of Special Appeals, denied |

Petitioner’s appeal, and the Court of Appeals subsequently denied certiorari. Id.

Petitioner represented that he was able and preferred to proceed with his
eyeglasses as they were. :

Second, Petitioner represented to the Court that he had not received or
reviewed the State’s Opposition (the Court notes that the Opposition contained a
Certificate of Service, signed by Senior Assistant State’s Attorney James Dietrich,
Esq., certifying that the Opposition was mailed first-class to Petitioner at the
Jessup Correctional Institute on October 30, 2020). Petitioner further represented

The Court offered Petitioner the choice to either review the Petitions and
Opposition prior to argument, or to continue the hearing to a later date. Petitioner
elected to review the documents in a recess. The Court recessed and provided
Petitioner with printed copies of his Petitions and the Oppos1t10n The Court
resumed the hearing after Petitioner indicated that he had reviewed the .
documents, was ready to proceed, and that he wishes to move to argument without
delay. -
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HI.  The Allegations and the Relevant Law
The Petitions allege identical grounds for relief,? summarized as follows:

a. That Petitioner was entitled to funding from the Office of the Public
Defender (“OPD?”) to hire an expert; or alternatively, to have the Court
appoint an expert for him.

b. That portions of the trial record containing Petitioner’s objections to
the presence and movements of deputy sheriffs was not transmitted to
the Court of Special Appeals.

c. That the trial court’s jury instruction concerning evidence was
erroneous because Petitioner testified from counsel’s table instead of

the witness stand.

d. That the State’s prosecutors committed misconduct by failing to
disclose at trial false statements made by the victim.

e. That newly discovered evidence shows that Petitioner’s criminal
conduct occurred outside the State of Maryland, thus depriving the

trial court of jurisdiction.

A petltlon f01 a writ of habeas c01pus and a petltlon for postconvmtlon 1e11ef

are distinct, but related actions. The office of the writ of habeas corpus is not to
dvetermine guilt or innocence, but the legality of the restraint. Johnson v. Warden,
Montgomery Cty. Det. Ctr., 244 Md.‘ 384, 389 (1966). Postconviction 1'elief, govérned
by Maryland's Uniform Postconviction Procedure Act (§§ 7-101 to 7-301 of the
Criminal Procedure Article), allows the convicted person to attack the judgment
collaterally by challenging the legality of the 0011victi011 and incarceration in a

separate evidentiary proceeding. Mosley v. State, 378 Md. 548, 559 (2003). Because

3 The grounds for relief are identical in both Petitions, though stylized as
“Alligations [sic] of Exror” in Campbell’s Petition for Postconviction Relief [DE
#331] and “Grounds for Issuance of the Writ” in Campbell’s Petition for Writ of
Habeas Corpus [DE # 330].

3




Petitioner raises the same arguments in both Petitions, and the principles
applicable in habeas _corpus proceedings also apply to postconviction proceedings,
Bowie v. State, 234 Md. 585, 593 (1964) (“The attack now being made under the Post

Conviction Procedure Act on the judgment and sentence is a collateral attack, as an

attack on habeas corpus would be, and the same piinciples apply as in habeas

corpus.”), the Court will address discuss each of Petitioner’s grounds for relief in
turn, incorporating the arguments made in-both Petitions.

The State argues in response that all Qf Petitioner’s grounds for relief have
been fin’ally litigated or waived. As to the “finally litigated” argument, a pérson’ méy
attack a conviction under the Uniform Postconviction Procedure Act onlj if the
alleged -error has not béen previouély_ and finally litigated or Waived in the
proc.e.e.ding resuitin_g in the convictioh or in any other proceeding that the person has
| téken to secure relief from the person's conviction. Md. Code Ann., Crim. Proc. §v 7-
‘102(b). _An allegati‘b;i of error is finally litigated when, among other :'tiin'e's, “:ari
appella.te court of the State decidés on the merits of the allegation on direct appeal.”

Id. at § 7-106(a).* As the Court of Appeals of Méryland has observed, the

aforementioned provision of the Criminal Procedure Article manifests an intent to-

“put a stop to the endless repetition of the same grounds of a collateral attack on a

conviction.” Tillett v. Warden ‘ofMd. House of Cofrection-, 220 Md. 677, 679 (1959).

4 A contention raised in a petition for postconviction relief cannot be deemed
to have been finally litigated where there has been no decision on the merits
thereof by the Court of Appeals or Court of Special Appeals, on direct appeal.
Hadder v. Warden, Md. Penitentiary, 7 Md. App. 584, 587 (1969).

4
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- As to the State’s waiver argument, an allegation of error is waived when a
petitioner could have made but intelligently and knowingly failed to make the
allegation: (1) before t;'ial; (ii)  at trial; (ii1) on direct appeal, whether or not the
petitioner took an appeal; (iv) in an appllication for leave to appeal a conviction based |
on a guilty plea; (v) in a habeas corpus or coram nobis proceeding began by the
petitioner; (vi) in a prior petition under the general provisions of the Uniform
Postconviction Proceeding Act; or (vii) in any other proceeding that the petitioner
began. Md. Code Ann., Crim. Pl'(;C. “CP”) § 7-106(b)(1)(i). Moi'eover, “when a
pefitioner céuld have made an allegation of errvor at a proceeding v[set, forth above
but did not do so], there is a rebuttable presumption that [he/shev] intelligently and
knowingly failed to make the allegation.” Id. at § 7-106(b)(2). While failure to make
ah allegation of error.is excused if special circumstances exist. id. at § 7-106(b)(1)(ii),

the burden of proving “special circumstances” is on the petitioner. Id.>

~IV. ~Discussion =~
A. Petitioner’s argument that he was entitled to funding from the OPD
“to hire an expert, or alternatively, to have the Court appoint such an

expert for him was previously decided.
Petitioner argues that the trial court erred in denying his pretrial motion, in
which he asked the trial court to hold a hearing to determine whether he should be

appointed a State-funded expert witness. But Petitioner made this exact argument

before the Court of Special Appeals in the direct appeal of his 2017 conviction. See

5 The "special circumstances" doctrine only becomes pertinent where there is
an intelligent and knowing failure of the petitioner to previously raise an issue.
State v. Adams, 406 Md. 240, 261 (2008), overruled on other grounds by Unger v.
State, 427 Md. 383 (2012).
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Campbell at 524 (2019) (1'ejecti11g Petitioner’s claim that he was constitutionallxand—t——

statutorily entitled to a state-funded expert witness). While Petitioner argued at the
November 12, 2020 hearing that the Court of Special Appeals had failed to discern

the true nature of Petitioner’s allegation of exror — thus failing to properly reach the

merits of the allegation — the Court sees no '111éaningful distinction between

Petitioner’s arguments on appeal and those contained in his Petitions.8 As the Court
of Special Appeals has decided on the merits of this allegation on direct appeal, this
ground for relief has been finally litigated. CP § 7-106(a). |
B. Petitioner watved the argument that portions of the trial record
contanung PetLtLoner s objections to the movements of depu ty sher iffs
were missing.
Petitioner argues that the trial court “maliciously, or through deliberate

indifference,” withheld portions of the record from the Court of Special Appeals that

contained additional objections by Petitioner as to the presence and movement of

—deputy sheriffs i the courtroon “(s§1milat objections by Petitioner were contained in |

the record sent to the Court of Special Appeals— Petitioner’s allegation is that

additional objectio_ns were withheld). Def’s Pet. for Writ of Habeas Corpus at 3. |

Wh_ilé the Court of Special Appeals did consider and discuss this allegation, it did

not reach the merits. See Campbell at 524, n. 3 (finding “no need ﬁo address” the

6 Petitioner argued at the hearing that the trial court’s refusal to appoint a
State-funded expert witness left him in the untenable position of either proceeding
without an expert witness (i.e., an ineffective defense), or proceeding against his
wishes with the OPD (i.e., not the counsel of his choice), thus violating his Sixth
Amendment right to counsel. The Court finds this distinction unavailing, and to
the extent that the Court of Special Appeals did not address Petitioner’s allegation
of error in the light he might have desired, it was Petitioner himself who framed

the allegation for appeal.
6




issue). Thus, the Court is not convinced. asthe State argues, that theissue hasbeen

finally litigatéd pursuant to CP § 7-106(a). However, the reason the Court of Special
Appeals did not address the issue is relevant. As reported by that court in a lengthy
footnote, when the opportuni.t.y arose for. Petitioner to cofrect tlli record with the
missing portions of the trial transcript, he refusea, finding the Asuggestion that he
bear the burden of correcting the record “absurd.” Id. (“. . . appellant has made clear
that he no longer wishes to correct the record.”). But the burden of ordering a
tr anscuptlon of any p1 oceeding 1e1evant to the appeal fell squalely on Pet1t10ne1 as
appellant Md. Rule 8-411 et seq. As Petitioner made the affirmative decision not to
pursue this allegation at the Court of Special Appeals (by failing to perform the
tasks necessary to effectively raise it), this Court finds that Petitioner has

intelligently and knowingly waived this issue. CP ‘§ 7-106(b).

L
i

C. The argument that the trial court’s ]zny instruction concernmg

evidence was erroneous because Petitioner testified from counsel

- s —tableinistead of thie witiess stand was previously litigated.
At_his trial, Petitioner was given the option of testifying from the witness
stand or from couﬁsel table. Ultimately, Petitioner chose to testify from counsel
table. At the close of argument, the trial court proposed giving Maryland Pattern
Instruction 3.0, “What Constitutes Evidence” to the jury. See MPJI-Cr 3:00
(evidence includes “. . .itestimony from the \évifness sltand.. .."). Petitioner made ho ‘

objection to this instruction at trial. Petitioner argues here that the trial court's

instruction was erroneous because it in essence instructed.the jury that his

testimony was not evidence, given that Petitioner presented the bulk of his

testimony from counsel table and not the witness stand. Again, Petitioner made this




~exact argument before the Court of Special Appeals in his direct appeal. See |.

Campbell at 536-7. The Court of Special Appeals found that Petitioner had waived

this issue by failing to object at the time the instruction was proposed by the trial

court. Id. The Court of Special ‘Appeal further failed to find plain error, as the |

instruction given by the trial court was. identical to the Maryland pattern
instruction. Id. at 538. In his instant Petitions, Campbell asks that the Court

consider an “embedded” issue—that he was denied his Fifth Amendment right to

testify in his own defense, because he was forced to testify not from the witness

stand, but counsel table. The Court of Special Appeals discussed the situation as

follows:

- Prior to appellant testifying, the cowrt gave appellant the
option of testifying from the witness stand or from the
lawyer's table. Although appellant initially gave his . *
testimony from the witness stand, he ultimately decided,
mid-testimony, to switch to the lawyer's table, where he

- stayed for the remainder of his testimony.

Campbell at 536.

Petitioner argues that, as a result of the presence and movements of the deputy

sheriffs at trial, he was forced to testify from counéel table, i.e., 110f testify at all. But
the record reflects that Pétitioner did, initially af least, testify from the I'witness
stand. Id.. Petitioner, unhappy with the presence of deputy shériffs near him dvuring
his testimony, then chosé to testify from the lawyer’s table. This Court cannot 1'e§cue
Petitionel_' from his own decision to teétify from _counsel table and is not convinced
by Petitioner’s argument that the Court of Special Appealé missed this “embedded.”
issue. As fhe Court of Special Appeals has decided on the merits of this allegation

on direct appeal, this ground for relief has been finally litigated. CP § 7-106(a).
8
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D. The clain‘r, that the State’s piosecutors committed miscotretby
failing to disclose at trial false statements made by the victun was
waived. ' ‘

Petitioner alleges that the State failed to disclose a conversation between '
Assist.ant State's Attorney Elizabeth Haynos, Esq. Haynos ) and the victim, 10
which the vi_ctun admitted to Haynos ‘that she [the victim] had previously been
dishonest with the State 1'ega1'd111g the circumstances of the “alleged sexual abuse.
Petitioner claims this conversation took place shortly before.the victim testified on
the second day of Petitioner’s tual Pet1t1one1 alleges that the State failed to disclose
the existence or content of the conver sation at any time before, dunng or after the
‘tl;ial. H‘e asserts that he first became aware of the existence and content of the
convelsatlon between the victim. and Haynos on May 8, 2019, during a hearing.on'

his motion for a new trial before the trial judge. See DE #309 (Petitioner’s Motion

for a New Trial was subsequently denled on August 20, 2019 at DE #315).

Petltlonel testified in the hearing on hls Petltlons that he both learned of and |
argued the existence of this conver sation at the May 8, 2019 hearing on hlS motlon
for a new trial. Petmonel further testlﬁed that he challenged the State’s att01ney.
on that pe'mt at the hearing. Accepting Petitioner’s repr esentamon that th1s issue
was 1a1sed and argued as grounds for a new trial, it 1s undisputed that his motion
for a new trial was denied, and that Pet1t10ne1 failed to make the allegatmn on his

direct appeal. The issue was thus waived. CP § 7 -106(a).




- E. The argument that newly discovered evidence shows that Petitioner’s
cruninal conduct occurred outside the State of Maryland, thus
depriving the trial court of jurisdiction was waived.

Las_tly, Petitioner argues that the discdvery of new evidence, in the form of an
affidavit regarding Petitioner and the victim’s residence during the time of the
abuse?, deprived the trial court of jufisdictiqn. This very argument was also raised
by Petitioner in his August 22, 2018 Motion for a New Trial. See DE #246. It is thus
apparent that Campbell was aware of this alleged jurisdictional issue, and indeed,
argued it to the' trial court, more than a year before néticing his direcf apypeal. Yet,_
Petitioner failed to raise the issue in that appeal. As a result, this Court finds that
Petitioner intelligently and knowingly failed to.make the allegation on dlirect appeal,
pursuant to § 7-106(b)(1)(i) of the Criminal Procedure Article. Petitioner has alleged
no special circumstances that v?ould excuse his intelligent and knowing failure to

V. Order | | | J

Upon consideration of Campbell’s Petitions, the State’s opposition thereto,

and a hearing held thereon, and for the reasons set forth above, it is this 9th day of |

December, 2020,‘ by the Circuit Court for Montgomery County, Maryland
ORDERED, that Campbell’s Petition for Writ of Habeas Corpus [DE # 330]

is DENIED; and it is further

T The affidavit, executed by the victim on June 1, 2020, contains testimony
that the victim and Campbell lived in Washington, DC during the period of abuse, J
and never in Montgomery County, Maryland.
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raise the allegation in his direct appeal under § 7-106(b)(1)G1). .~ . oo e



ORDE.RED, that Campbell's Petition for Postconvicti’dn Relief [DE #331], as

amended [DE #339] and'supplemented [DE #347], is DENIED.

Harry C. Storm, Judge
Circuit Court for Montgomery County, Maryland
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