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APPENDIX A

FIFTH DIVISION
MCFADDEN, P. J.,
RICKMAN and MARKLE, JJ.

NOTICE: Motions for reconsideration must be

physically received in our clerk’s office within ten

days of the date of decision to be deemed timely filed.
http://www.gaappeals.us/rules

March 8, 2019

In the Court of Appeals of Georgia

A18A1865. DANIELS v. THE STATE.

MCFADDEN, Presiding Judge.

After a jury trial, Kareem Daniels was convicted of robbery by force. He
appeals, arguing that the trial court erred in not allowing him to impeach the victim
with a prior inconsistent statement, that the state knowingly failed to correct false
testimony from the victim, and that the admission of black and white photographs
instead of the original color versions constituted plain error. But Daniels has failed
to show that the trial court abused its discretion in prohibiting cross-examination
about a collateral matter, that the testimony in question was actually false, or that the
admission of the photographs affected the outcome of the trial. Accordingly, we
affirm.

1. Facts and procedural posture.

(1a)
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Construed in favor of the verdict, see Jackson v. Virginia, 443 U. S. 307 (99
SCt 2781, 61 LE2d 560) (1979), the evidence shows that on September 28, 2012,
Lekeidra Taylor was walking to her apartment from a bus stop after work when
Daniels drove slowly past her in an SUV. Daniels parked his vehicle in the apartment
complex, got out of it, and forced Taylor into the back seat of his vehicle. Taylor
pushed Daniels away and got out of the vehicle, but during the struggle Daniels took
Taylor’s wallet from her. Taylor used her cell phone to take a picture of Daniels
holding her wallet and a picture of the license plate on his vehicle. Daniels eventually
left the scene in his vehicle and Taylor called 911 to report the incident. Police
apprehended Daniels later that evening.

The jury found Daniels guilty of robbery by force and the trial court imposed
a 20-year sentence, with five years to be served in confinement and the remainder to
be served on probation.! Daniels appealed, and this court granted his motion to
remand the case to the trial court to consider the admission of photographic evidence

and whether the state had knowingly elicited false testimony from the victim. After

'The jury also found Daniels guilty of hindering a person making an emergency
call and driving with a suspended license, but the trial court set aside those verdicts
due to insufficient evidence. The jury returned not guilty verdicts on charges of
attempted rape and false imprisonment.
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a hearing on remand, the trial court found no errors and denied a new trial. Daniels
filed a motion for reconsideration, which was denied, and this appeal followed.

2. Prior inconsistent statement.

Daniels contends that the trial court erred in prohibiting him from impeaching
the victim with a prior inconsistent statement. We review that ruling for abuse of
discretion and find no such abuse. See Thomas v. State, 293 Ga. 829, 833 (4) (750
SE2d 297) (2013); Cruz v. State, 347 Ga. App. 810, 813 (2) (821 SE2d 44) (2018).

On direct examination, Taylor testified that she had met Daniels several months
before the robbery while she was working at a Kroger grocery store. While explaining
that at the time of the robbery she no longer worked at Kroger but was working at a
hotel, Taylor testified: “I basically left Kroger because I wanted to . . . get into the
healthcare field. And when it really wasn’t going well for me, I still had my CNA
[certified nursing assistant] at that time, I had finished job corp[s] and it was kind of
hard to find a CNA job, so I tried looking for other jobs and that’s when I went into
the [hotel] position[.]” On cross-examination, defense counsel sought to impeach
Taylor’s testimony that she had left Kroger to get into the healthcare field by asking
her if the reason she had left was because she had been caught shoplifting. Taylor

replied: “No, I wasn’t caught shoplifting.”
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The state objected to the line of questioning as irrelevant. Outside the presence
of the jury, defense counsel produced a statement that Taylor had purportedly written
upon resigning from Kroger. Counsel read the following statement into the record:

I did a transaction for a refund that I put on a gift card that I didn’t buy.

I didn’t receive as a gift. I kept the gift card and used it. I’ve also used

another employee’s Kroger card to get his employee discount. Earlier

this week, I did another transaction, the same as one month ago and did

the same thing. I’'m willing to pay back the money that I put on the gift

cards and the money that was discounted to me from the employee

Kroger card. As of March 31, I will resign from Kroger.

The trial court sustained the state’s objection and prohibited use of the statement for
further questioning about Taylor’s resignation from Kroger, finding that it was
irrelevant and collateral to the issues in the case.

(a) OCGA § 24-6-613 (b).

“Georgia’s new Evidence Code took effect on January 1,2013, [approximately
10 months] before [Daniels’] trial began. On the issue of admitting extrinsic evidence
of a witness’s prior inconsistent statement, OCGA § 24-6-613 (b) substantially
adopted the language of Federal Rule of Evidence 613 (b)[.]” Hood v. State, 299 Ga.
95, 98-99 (2) (786 SE2d 648) (2016).

Under OCGA § 24-6-613 (b), extrinsic evidence of a witness’ prior

inconsistent statement may be admitted so long as the witness is first
afforded an opportunity to explain or deny the prior inconsistent

4
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statement and the opposite party is afforded an opportunity to

interrogate the witness on the prior inconsistent statement or the

interests of justice otherwise require.
Brewner v. State, 302 Ga. 6, 16-17 (V) (804 SE2d 94) (2017) (citation and
punctuation omitted).

Because this code section substantially adopted the federal rule, we look for
guidance to the decisions of the federal appellate courts, which have “held — as
Georgia courts did under our old Evidence Code — that prior inconsistent statements
cannot be introduced through extrinsic evidence if they are irrelevant or collateral to
the subject matter of the case.” Hood, supra at 99 (2) (citations omitted). “Thus,
although aspects of Georgia’s Evidence Code dealing with prior inconsistent
statements used to impeach have changed, the principle that such statements may not
be introduced to impeach a witness on collateral matters remains intact.” Id. (citation
omitted). “A matter is collateral if the facts referred to in the statement could not be
shown in evidence for any purpose independent of the contradiction.” United States
v. Bordeaux, 570 F3d 1041, 1051 (V) (8th Cir. 2009) (citation and punctuation
omitted).

In this case, the trial court correctly ruled that Taylor’s resignation from

Kroger, including any purported reason for resigning, was a collateral matter since
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“the testimony [Daniels] wished to elicit from [Taylor] regarding [the reason she left
ajob several months prior to the robbery] was irrelevant to the issues to be considered
by the trier of fact[.]” Wynn v. State, 272 Ga. 861, 862 (2) (535 SE2d 758) (2000).
The trial court thus did not abuse its discretion in refusing to allow Daniels to
introduce a prior statement to attempt to impeach the victim on a collateral matter.
See United States v. Blackwood, 456 F2d 526, 531 (2nd Cir. 1972) (“A witness may
be impeached by extrinsic proof of a prior inconsistent statement only as to matters
which are not collateral, 1. e., as to those matters which are relevant to the issues in
the case and could be independently proven.”) (citations omitted).

(b) OCGA § 24-6-608 (b).

Daniels also argues that under OCGA § 24-6-608 (b) the trial court erred in
curtailing further cross-examination about Taylor’s alleged prior bad acts as shown
by her written resignation statement. OCGA § 24-6-608 (b) provides:

Specific instances of the conduct of a witness, for the purpose of

attacking or supporting the witness’s character for truthfulness, other

than a conviction of a crime as provided in Code Section 24-6-609, or

conduct indicative of the witness’s bias toward a party may not be

proved by extrinsic evidence. Such instances may however, in the
discretion of the court, if probative of truthfulness or untruthfulness, be

inquired into on cross-examination of the witness|. ]

(Emphasis supplied.)



Ta

Under the plain language of this statute, the trial court properly refused to
allow Daniels to use extrinsic evidence of the prior statement for the purpose of
attacking Taylor’s character for truthfulness. See Gilmer v. State, 339 Ga. App. 593,
599 (2) (c) (794 SE2d 653) (2016) (Under OCGA § 24-6-608 (b), “trial counsel
clearly would not have been permitted to introduce extrinsic evidence of the
[witness’] arrest for perjury[.]”). And “[b]ecause OCGA § 24-6-608 (b) places the
decision whether to admit specific instances of conduct within the trial court’s
discretion, we will reverse the trial court’s ruling only on a clear abuse of that
discretion.” Gaskin v. State, 334 Ga. App. 758, 762 (1) (a) (780 SE2d 426) (2015)
(citation omitted). Indeed, trial “court judges retain wide latitude to impose
reasonable limitations on cross-examination based on concerns about . . . prejudice,
confusion of the issues or interrogation that is only marginally relevant.” United
States v. Saunders, 166 F3d 907, 920 (7th Cir. 1999) (citation omitted). Here, we
cannot say from the record before us that further inquiry into the reasons why Taylor
left her prior job was mandated or “that the trial court abused its discretion in
precluding any such cross-examination under the circumstances[.]” Douglas v. State,

340 Ga. App. 168, 173 (2) (796 SE2d 893) (2017). See also Williams v. State, 332 Ga.
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App. 546,549 (1) (b) (774 SE2d 126) (2015) (no error in trial court prohibiting cross-
examination under OCGA § 24-6-608 (b)).

3. False testimony.

Daniels claims that his conviction must be reversed because the testimony of
Taylor discussed above — that she left her job at Kroger because she wanted to get
into the healthcare field and that she was not caught shoplifting — was false and the
prosecutor failed to correct it. The claim is without merit.

A defendant’s right to due process is violated when a prosecutor

fails to correct the false testimony of a government witness. To obtain

a reversal on the grounds that the government failed to correct false

testimony, the defendant must establish that: (1) the contested

statements were actually false[;] (2) the government knew the statements

to be false; and (3) the statements were material. To succeed on [such a]

claim, the defendant must establish that the witness committed perjury.

Simply showing a memory lapse, unintentional error, or oversight by the

witness 1s insufficient. False testimony is considered material if there is
any reasonable likelihood that it could have affected the judgment of the

jury.
United States v. Clarke, 442 Fed. Appx. 540, 543-544 (I1) (11th Cir. 2011) (citations
and punctuation omitted). See also Napue v. Illinois, 360 U. S. 264, 269 (79 SCt
1173, 3 LE2d 1217) (1959).

Here, Daniels has not established that Taylor committed perjury. See OCGA

§ 16-10-70 (a) (“A person to whom a lawful oath or affirmation has been
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administered commits the offense of perjury when, in a judicial proceeding, he
knowingly and willfully makes a false statement material to the issue or point in
question.”). Daniels has made no showing that Taylor’s testimony on direct
examination that she “basically left Kroger because [she] wanted . . . to get into the
healthcare field” was actually false. As the trial court recognized, a person may have
more than one reason for leaving a job, so even if “her stated reason for leaving
Kroger was not the whole truth of the matter, [it was] not necessarily false.” While
there may be conflicting evidence as to why Taylor left her job at Kroger, as our
Supreme Court has explained, “conflicting evidence alone does not support a showing
that the [witness] was necessarily being dishonest . . . or that the [s]tate knowingly
presented false testimony.” Greene v. State, 303 Ga. 184, 188 (3) (811 SE2d 333)
(2018) (citations omitted).

Likewise, Daniels has not established that Taylor’s testimony on cross-
examination that she was not caught shoplifting was actually false and rises to the
level of perjury. As Daniels conceded at trial, it is undisputed that there was no
shoplifting conviction. Moreover, the written resignation statement upon which
Daniels bases his claim of shoplifting indicated that Taylor “did a transaction for a

refund that [she] put on a gift card that [she] didn’t buy [or] receive as a gift. [And
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that she] kept the gift card and used it.” The statement, however, does not clarify
where the card was from or to whom it belonged, how Taylor obtained it, and how it
was used. While that statement apparently shows misuse of a gift card, given the lack
of specificity about the essential elements required to prove the offense of shoplifting,
it cannot be said with certainty that such a crime occurred. See OCGA § 16-8-14 (a)
(theft by shoplifting). Even if we assume that the acts in question could form the basis
for a shoplifting charge, there is no evidence that any such charge was ever made or
that Taylor knew that her conduct might be construed to support such a charge when
she denied having been caught shoplifting. Under the circumstances, Daniels has not
shown that the testimony was false since there are alternative explanations for the
discrepancy. See Clarke, supra at 544 (II).

4. Photographs.

Daniels claims that the trial court violated the best evidence rule by admitting
two black and white photos — one of his license plate and one of him holding the
victim’s wallet — because the original photos were in color. Daniels did not object to
the black and white photos at trial, so we review their admission under the four-

pronged test for plain error. See Gates v. State, 298 Ga. 324,326 (3) (781 SE2d 772)

10
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(2016) (evidentiary rulings not objected to at trial are subject to appellate review for
plain error).
Under this four-pronged test, there first must be an error or defect

— some sort of deviation from a legal rule — that has not been

intentionally relinquished or abandoned, i.e., affirmatively waived, by

the appellant. Second, the legal error must be clear or obvious, rather

than subject to reasonable dispute. Third, the error must have affected

the appellant’s substantial rights, which in the ordinary case means he

must demonstrate that it affected the outcome of the trial court

proceedings. Fourth and finally, if the above three prongs are satisfied,

the appellate court has the discretion to remedy the error — discretion

which ought to be exercised only if the error seriously affects the

fairness, integrity or public reputation of judicial proceedings.
Patch v. State, 337 Ga. App. 233, 242 (2) (786 SE2d 882) (2016) (citations and
punctuation omitted).

We assume for the sake of argument that Daniels can show that the admission
of the black and white duplicates of the original color photos meets the first two
prongs of the plain error test. But see OCGA § 24-10-1003 (“A duplicate shall be
admissible to the same extent as an original unless: (1) A genuine question is raised
as to the authenticity of the original; or (2) A circumstance exists where it would be
unfair to admit the duplicate in lieu of the original.”); Pierce v. State, 302 Ga. 389,

397 (2) (807 SE2d 425) (2017). Nevertheless, he has not satisfied the third prong of

the test, requiring that he demonstrate that the error affected the outcome of the trial

11
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court proceedings. Patch, supra. See also Henderson v. State, 320 Ga. App. 553, 562
(8) (740 SE2d 280) (2013) (“[P]retermitting whether the first, second, or fourth
prongs were satisfied, [appellant] failed to satisfy the third.”).

In this regard, Daniels makes no argument concerning the photo showing his
license plate. Instead, he only argues that he was harmed by the black and white photo
of him allegedly holding the wallet. He claims that the color version of that photo
shows that the item in question was black and white with some purple on it, whereas
Taylor described the wallet to police as black with different colored stars or
butterflies on it. He also claims that the color photo supports his theory that the item
in question is not the victim’s wallet but is his cell phone.

However, contrary to Daniels’ arguments, after the evidentiary hearing on
remand, the trial court expressly found that “there appears to be no significant
difference between the [p]hotograph introduced at trial and the color version thereof;
it 1s simply a copy of the color version.” Moreover, the state showed at trial that
Daniels’ cell phone was plain black with no white or other coloring on it. As noted
above, Daniels’ own description of the color photo is that it shows him holding an
item with white and purple on it, rather than a plain black item, such as his cell phone.

So it appears that he actually may have benefitted from the fact that the color photo

12
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was not admitted since it may have undermined his defense that he was holding his
cell phone in the picture. “Under such circumstances, we find that [even if] the
introduction of [the black and white photos] was erroneous, that error did not likely

affect the outcome in [this] case.” White v. State, Ga. (3) (Case No.

S18G0365, decided February 4,2019) (citations omitted). See also Smith v. State, 299
Ga. 424, 431-432 (2) (c) and (d) (788 SE2d 433) (2016) (erroneous introduction of
evidence was harmless where aspects of the evidence appeared to have aided the
defense). Accordingly, Daniels cannot show that the admission of the photos
amounted to plain error affecting substantial rights. See State v. Kelly, 290 Ga. 29, 33
(2) (a) (718 SE2d 232) (2011) (“Satisfying all four prongs of [the plain error]
standard is difficult, as it should be.”) (citations and punctuation omitted).
Judgment affirmed. Markle, J., concurs and Rickman, J., concurs in Judgment
only.*
*THIS OPINION IS PHYSICAL PRECEDENT ONLY, COURT OF APPEALS

RULE 33.2 (a).

13



APPENDIX B

Court of Appeals
of the State of Georgia

ATLANTA, March 25, 2019
The Court of Appeals hereby passes the following order

A18A1865. KAREEM DANIELSv. THE STATE.

Upon consideration of the APPELLANT'S Motion for Reconsideration in the above styled

case, it is ordered that the motion is hereby DENIED.

Court of Appeals of the Sate of Georgia
Clerk's Office, Atlanta, March 25, 2019.

| certify that the above is a true extract from the minutes
of the Court of Appeals of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.

g% 4 f’w , Clerk.

(14a)
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SUPREME COURT OF GEORGIA
Case No. S19C1070

December 23, 2019

The Honorable Supreme Court met pursuant to
adjournment.

The following order was passed.

KAREEM DANIELS v. THE STATE.

The Supreme Court today denied the petition for certiorari
in this case.

All the Justices concur.

Court of Appeals Case No. A18A1865

SUPREME COURT OF THE STATE OF GEORGIA
Clerk's Office, Atlanta

I certify that the above is a true extract from the
minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.

\j’v‘«u vA Clerk

(15a)



Fulton County Superior Court

APPENDIX D **EFILED***CK
Date: 1/9/2018 3:10 PM

Cathelene Robinson, Clerk

IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA
STATE OF GEORGIA, )
V. ; CASE NO: 12S8C114801
KAREEM DANIELS, ;
Defendant. ;

ORDER

This matter comes before the court on remand from the Georgia Court of Appeals. The
court is tasked with “determining (1)} whether the State violated both the best evidence rule and

Brady v. Maryland, 373 U.S. 83 (1963), when it allegedly failed 1o produce in discovery and

tender into evidence color copies of the photograph of Defendant allegedly holding the
complaining witness’ stolen wallet; and (2) whether the State knowingly eclicited false testimony
from the complaining witness.” Counsel for the State and Defendant Kareem Daniels agree that
this court should also determine whether, even if the alleged false testimony was not elicited
knowingly, the State nevertheless was under a duty to correct the allcged false testimony of the
complaining witness. Should the court find in the affirmative as to any of these issues, a new
trial would be warranted.

The background of this case is described in Judge Robert C. I. McBumney’s Order Re:
Motion for New Trial, filed June 29, 2016.

1. The photograph.

At trial, a jury found Daniels guilty of robbery of Lakeidra Taylor. To support its
allegation of robbery against Daniels, the State introduced State’s Exhibit 8, a black-and-white
print of a photograph purportedly of Daniels holding Taylor’s stolen wallet (the “Photograph™).

The Photograph was introduced by the State without objection. It is undisputed the State failed to

(16a)
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the jury at this point where you're living.

road. It was in Sandy Springs, Georgia, right around the

corner from the Kroger that I used to work at.

Q Okay.

Was that the Dunwoody Crossing Apartments?
A Yes, yeah, yep.
Q And had you been living in the Dunwoody Crossing

the defendant?

A No.

Q So, this is a place that you had recently moved to?
A Yes.

Q And were you working at Kroger still at that time?
A No.

Q Tell us about the transition to your new job?

A Um, the transition to my new job, I basically left

Kroger because I wanted to, um, get into the healthcare
field. And when it wasn't really going well for me, I
still had my CNA at that time, I had finished job corp and
it was kind of hard to find a CNA job, so I tried looking
for other jobs and that's when I went into the Doubletree
Hotel position that I encountered.

Q So, you just mentioned you were working at the

Doubletree Hotel.

MWB

(23a)

A Um, I was living, um, off of -- I can't remember the

Apartments back when you first spoke with Mr. Daniels, with
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make a statement?

A Yes.
Q Okay.
Did you go with that same officer?
A I can't remember.
Q And the pictures you gave the officers in the wvideo
as well, right?
A Yes.
0 All right. Give me one second.
A Okay.
0 Now, Ms. Taylor --
THE COURT: Are we at a stopping point now?
MS. KURIEN: TIs the Court taking a break now?
THE COURT: We're going to take a lunch break.
It's 12:30, so if these folks aren't hungry, I am.
MS. KURIEN: Judge, I have about five minutes
more of questioning.
THE COURT: Is that it?
MS. KURIEN: Yes.
THE COURT: Why don't we go ahead and do that?
Q Ms. Taylor, when Ms. Khasin talked to you, you said

you had transitioned out of your job at Kroger.

A

Q

Excuse me.

You said that you had transitioned out of your job

you were working at Kroger.

MWB
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A Yes.

0 And now you're working as a CNA.

A Yes.

Q And you said the reason you left is because you

wanted to try to get a job as a CNA.

A Yes.

Q Isn't it true that the reason you left was because
you were caught shoplifting at Kroger?

A No, I wasn't caught shoplifting.

MS. KHASIN: Objection, Your Honor. I think we
need to approach. And maybe this would be a good
time for a lunch. We need to discuss this outside
the presence of the jury. You could go ahead and
let them go to lunch.

THE COURT: Okay. Ladies and gentlemen, I'm
going to release you for lunch. You cannot talk
about the case while you are at lunch, but please
enjoy places we have around here and we'll see you
back at 1:30. Deputy DeWitt is going to let you
back.

(Whereupon, the jury exits the courtroom
at 12:42 p.m.)

THE COURT: All right.

MS. KHASIN: Your Honor, I think it's pretty

obvious, but my objection is to Ms. Kurien going
MWB
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into improper character evidence, talking about
something that's completely irrelevant to this case,
bringing up a conviction that -- or a police report
or a wrongful act that she's provided no discovery
on, nothing for discovery. It is wrong in every
single way and defense counsel knows that. And

it's -- the State vehemently objects to this line of
questioning.

THE COURT: Ms. Kurien.

MS. KURIEN: Judge, to respond to Ms. Khasin's
objections. Ms. Khasin opened the door in fact
perhaps unwillingly, but she did open the door when
she asked Ms. Taylor why she left that job at
Kroger. Ms. Taylor said it was because she wanted
to transition to her job as a CNA and in fact she
said she started working at the Doubletree Hotel
after she left her job at Kroger. It is in fact
impeachment in which we do not need to provide the
State with notice. I have a handwritten statement
from Ms. Taylor; it's a handwritten statement
admitting that she stole gift cards from Kroger.
And she said I am -- I did a transaction for a
refund that I put on a gift card that I didn't buy.
I didn't receive as a gift. I kept the gift card

and used it. I've also used another employee's

MWB
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Kroger card to get his employee discount. Earlier
this week, I did another transaction, the same as
one month ago and did the same thing. I'm willing
to pay back the money that I put on the gift cards
and the money that was discounted to me from the
employee Kroger card. As of March 31, I will resign
from Kroger.

THE COURT: Okay.

MS. KHASIN: Your Honor, I never asked
Ms. Taylor why she left her job at Kroger. I asked
her whether she was still working at Kroger and she
expressed that she was interested in nursing and
interested in different fields and that she had in
fact left. This is a pure effort to -- to sole show
the character of this victim. It has absolutely
nothing to do with this case and that piece of paper
was never provided to me in discovery. It was never
mentioned. I have asked for reciprocal discovery.
She has never provided that and it is absolutely
impermissible.

MS. KURIEN: And, Judge, the reason it was not
provided in discovery is because I had no idea that
Ms. Khasin would open the door as to why Ms. Taylor
left Kroger. We do not have to provide any

discovery when it is used for impeachment and it is

MWB
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relevant because it was about her character.

THE COURT: That's going to be part of the
problem if it's for her character for truthfulness.
I could let what you've already done —-- here's what
we'll do: What you have in is in. I think any
additional cross examination regarding that incident
and her resignation from Kroger, I will sustain the
objection going forward. But, the previous
testimony is already in, so.

MS. KHASIN: Your Honor, I would like to ask
for a limiting instruction so that the jury does not
take any improper inference about the improper line
of gquestioning.

THE COURT: I'm not going do that because I do
think it was proper impeachment based on her direct
testimony. But, I'm not going to let in anything
further based on attempting to use this incident as
a character for -- her character for truthfulness,
so. This wasn't a felony conviction. It wasn't.
So, I'm not going to let in additional testimony
about it.

MS. KHASIN: I understand, Your Honor.

MS. KURIEN: Judge, just so the record is
clear, the basis for the Court's ruling is that it

is not a conviction.

MWB
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THE COURT: You haven't shown me that it's a
conviction.

MS. KURIEN: It is not a conviction.

THE COURT: Right. So, I don't have any other
basis upon which to allow you to continue with this
line of questioning. I think you've gotten -- I
mean, you've gotten what you needed to out of it, so
I'm going to let you stop there because otherwise
it's just cumulative.

Yes, anything else?

MS. KHASIN: Your Honor, again, we would just
like to -- I understand the Court's ruling is that
you're not going to give a limiting instruction, but
the State's position is that it's improper that she
talked about a criminal proceeding. Shoplifting is
a criminal act. It is not -- it is not a manner of
impeachment. If she had asked is the reason you got
terminated because you stole things from your
employer, then that would have been a proper
impeachment. She's talking about a criminal act.
It's improper and I'll note it for the record.

MS. KURIEN: Just to perfect the record, we
will submit it is in fact permissible because it is
a prior inconsistent statement. Her statement on

direct as to why she left Kroger and this is an

MWB
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inconsistent statement. And also under O.C.G.A.
24-6-608, under character and conduct of a witness,
I believe that that statute allows me to ask

Ms. Taylor about these circumstances, allows the
record to have Ms. Taylor's answers on the record.
It does not allow for extrinsic evidence relating to
the conduct at issue. And that's in fact, why I
would ask when the jury comes in I be allowed to ask
the question and Ms. Taylor be allowed to respond
because that is in fact where this issue lies. And
terminating the question before Ms. Taylor responds

on the record before the jury is improper in this

case.
MS. KHASIN: TIf I could respond.
THE COURT: I think this is nothing that is
relevant to the matter at hand. It is a completely

collateral issue, so I'm not going to allow it in.
I believe 608 (b) talks about a discretion of the
Court. I don't believe this is something that --
based on the testimony that I heard here, I don't
believe that it's really probative or even if it is
probative, that any further inquiry is unnecessary
and it is cumulative and would be probably
inappropriate, even under 403. So, I'm going to

keep it out, any additional inquiry into it. But,
MWB
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I'm not going to give any limiting instruction as to

the prior. So, that's what I'll do. Unless y'all

talk about it and you agree that you want to clarify
what it is versus shoplifting versus stealing the
gift cards. If y'all agree you want to do that in
some fashion, I'll let y'all come to terms to that.

And whatever it is you agree on, then we'll do;

otherwise, the door is closed on this subject and

you'll be moving to your next area of cross
examination. That's what we'll do. So, we'll see

y'all back here at 1:30.

Anything else?

MS. KHASIN: No.
(Whereupon, a luncheon recess was held at
12:51 p.m.)

F T E R N O O N S E S S I O N
(Whereupon, the defendant is present and
before the Court.)

DEPUTY: Remain seated, court come to order.

THE COURT: All right. Anything else y'all
wish to put on the record, either about the last
objection or anything else that we had talked about
before I call in the jurors?

MS. KHASIN: No, Your Honor.

MS. KURIEN: No, Judge.
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THE COURT: Okay. All right. Then, you can
bring out the jury.
(Whereupon, the jury enters the courtroom
at 1:42 p.m.)
DEPUTY: All jurors are present, Your Honor.

THE COURT: Thank you. Y'all may be seated.
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You may proceed with your cross examination.
MS. KURIEN: Judge, we don't have any
questions.
THE COURT: Do you have any redirect?
MS. KHASIN: I have a very brief redirect.
THE COURT: Okay.
REDIRECT
BY MS. KHASIN:

Q Ms. Taylor, I just want to ask you a couple of

questions to follow up on some of the points Ms. Kurien was

talking to you about in her cross examination.

A Okay.

Q One of the questions I have for you is about your

having seen Mr. Daniels, the defendant, between the time

that you had that first phone conversation with him and

September 28th, which is the date of the incident. Do you

specifically recall having seen him at Kroger?

A No, not specifically seeing him. I may have been in

the same area of him but not realizing.
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Q When you say you may have been in the same area, do
you mean while you were working at Kroger?

A Right.

Q Did you have any conversations that you can recall

with him between that phone call and then the date of the

incident?
A No.
Q I also want to ask you about the timeframe of the

incident when it was all happening kind of in front of the
mailboxes and out on the street. Did you see anybody in
particular around you, any people in the vicinity of you?
A Not that I can see, no.
Q Okay.
The residences that are actually part of the
Dunwoody Crossing Apartments, are they back behind the
mailboxes?
A It's almost across from it. It's like if you look
across from the mailboxes, the apartment is to the left.
Q Okay.
Are the apartments up on the hill?
A No, they're not on the hill. They're like right
before, yeah.
Q At the time that all of this was happening, did you
see anybody with their windows open or did you see any

faces?
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A I did see a window open, but I didn't see any faces
or know if anybody was in the apartments.
Q So as far as you know, there wasn't anybody that you
saw during the incident around you.
A No.
Q Okay.
I want to talk to you about the video-recorded

statement that Ms. Kurien played for all of us during her

cross examination. Did I show you a copy of that wvideo?
A No.
Q Have you ever seen a copy of the wvideo?
A No.
Q And all of this -- all these things that happened to

you, they happened September 28th of last year, correct, in

20127
A I believe so.
Q That is over a year ago.
A U-huh.
Q In the past year, have you had an opportunity to see

that video ever?

A No.

o) What about the 911 tape, the conversation that you
actually had with an operator, have you ever heard that
tape?

A No.
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Q Now, you and I, we met a couple of times, right, in

order to discuss this case in preparation for the trial,

right?
A Yes.
o) And when we were talking about the case, did I ever

clay that video for you?

A No.

Q Did I ever play your recorded statement?

A No.

Q Did I ever tell you what to say when you testify in

front of these jurors?
A No.
MS. KHASIN: That's all I have.
MS. KURIEN: No other questions.
THE COURT: You may step down.
(Whereupon, the witness leaves the witness
stand.)
THE COURT: Call your next witness.
MS. KHASIN: Your Honor, the State calls
Ms. Michelle Allen.
(Whereupon, the witness enters the
courtroom and takes the witness stand.)
DEPUTY: Remain standing and face me, please.
Raise your right hand. Do you solemnly swear or

affirm that the testimony you are about to give in
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