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QUESTION PRESENTED 

Petitioner Joseph Hechavarria, an immigrant, has been ordered 

removed from the United States for having committed a crime of violence as defined 

by 18 U.S.C. § 16(a).  That subsection applies to offenses that have “as an element 

the use, attempted use, or threatened use of physical force.”  The offense in 

question, second-degree assault in violation of New York Penal Law § 120.05(2), can 

be committed by omission.  Under the categorical approach, does an offense that can 

be committed by omission rather than affirmative act necessarily entail the “use” of 

force within the meaning of § 16(a)?  
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DIRECTLY RELATED PROCEEDINGS 

1. Hechavarria v. Barr, No. 15-3331 (2d Cir. Oct. 28, 2019), ECF No. 196 

(denying petition for review). 

2. Hechavarria v. Barr, No. 15-3331 (2d Cir. Dec. 30, 2019), ECF No. 202 

(denying petition for rehearing en banc).  

3. Hechavarria v. Sessions, No. 16-1380 (2d Cir. May 16, 2018), ECF No. 112 

(reversing denial of habeas relief and remanding for further proceedings). 

4. Hechavarria v. Sessions, No. 15-CV-1058 (W.D.N.Y. Nov. 2, 2018), ECF No. 

38 (conditionally granting habeas relief). 

5. Hechavarria v. Whitaker, No. 15-CV-1058 (W.D.N.Y. Jan. 16, 2019), ECF. No. 

55 (enforcing conditional writ of habeas corpus and ordering release from 

custody).
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IN THE 

SUPREME COURT OF THE UNITED STATES 
__________________________ 

 
JOSEPH EMANUEL HECHAVARRIA, AKA DAVID RILEY, 

 
                              Petitioner, 
 

v. 
 

WILLIAM P. BARR, UNITED STATES ATTORNEY GENERAL, 
 

                        Respondent. 
__________________________________________________________________ 

 
ON PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

________________________________________________________________ 

Petitioner Joseph Hechavarria respectfully petitions for a writ of 

certiorari to review the judgment of the United States Court of Appeals for the 

Second Circuit. 

OPINIONS BELOW 

The Second Circuit’s opinion is reported at 782 F. App’x 56 (2d Cir. 

Oct. 28, 2019) and is attached to Petitioner’s Appendix (“Pet. App.”) at 1a.  The 

Second Circuit’s order denying Mr. Hechavarria’s petition for rehearing is attached 

at Pet. App. 20a. 

JURISDICTION 

The Second Circuit issued its Summary Order and Judgment denying 

Mr. Hechavarria’s petition for review on October 28, 2019.  (Pet. App. 1a.)  A timely 

petition for rehearing en banc was filed on December 12, 2019, and denied on 
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December 30, 2019.  (Pet. App. 20a.)  The original certiorari deadline was March 29, 

2020.  See Supreme Court Rule 13.3.  On March 19, 2020, for all petitions for 

certiorari due on or after that date, the Court issued an order extending the filing 

period to 150 days.  This petition was timely filed on May 28, 2020, see Supreme 

Court Rule 29.2, and the Court has jurisdiction under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

8 U.S.C. § 1227(a)(2)(A)(iii) (Pet. App. 21a) provides that an: 

alien who is convicted of an aggravated felony at any time 
after admission is deportable. 

8 U.S.C. § 1101(a)(43)(F) (Pet. App. 22a) defines aggravated felony as: 

a crime of violence (as defined in section 16 of Title 18, 
but not including a purely political offense) for which the 
term of imprisonment [of] at least one year. 

18 U.S.C. § 16 (Pet. App. 23a) provides: 
 

The term “crime of violence” means any crime punishable 
by imprisonment for a term exceeding one year . . . that—  
(a)  an offense that has as an element the use, attempted 
use, or threatened use of physical force against the person 
or property of another, or; (b) any other offense that is a 
felony and that, by its nature, involves a substantial risk 
that physical force against the person or property of 
another may be used in the course of committing the 
offense.  

New York Penal Law § 120.05(2) (Pet. App. 24a) states that a person commits 

assault in the second degree when: 
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With intent to cause physical injury to another person, he 
causes such injury to such person or to a third person by 
means of a deadly weapon or a dangerous instrument. 

New York Penal Law § 15.10 (Pet. App. 25a) addresses culpability in relevant part 

as follows: 

The minimal requirement for criminal liability is the 
performance by a person of conduct which includes a 
voluntary act or the omission to perform an act which he is 
physically capable of performing. If such conduct is all that 
is required for commission of a particular offense, or if an 
offense or some material element thereof does not require 
a culpable mental state on the part of the actor, such 
offense is one of “strict liability.” If a culpable mental state 
on the part of the actor is required with respect to every 
material element of an offense, such offense is one of 
“mental culpability.” 

New York Penal Law § 15.00(3) (Pet. App. 26a) defines omission as: 

[A] failure to perform an act as to which a duty of 
performance is imposed by law. 

STATEMENT 

Mr. Hechavarria lawfully immigrated to the United States in 1984.  

Following a July 2011 conviction for assault with a dangerous instrument, in 

violation of New York Penal Law § 120.05(2), Mr. Hechavarria was charged with 

removability.  (Administrative Record, Hechavarria v. Barr, No. 15-3331 (2d Cir.), 

ECF No. 24 at (“AR”) 70, 84, 88, 97-98, 787-90.)  On June 24, 2015, an Immigration 

Judge ordered Mr. Hechavarria removed and denied relief from removal, concluding 

that Mr. Hechavarria’s assault conviction was a crime of violence under 18 U.S.C. 

§ 16.  (Pet. App. 4a-15a.)  The IJ did not specify whether he was relying on § 16(a) or 
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§ 16(b).  Two days later, this Court invalidated the Armed Career Criminal Act 

(“ACCA”)’s analogue to § 16(b).  See (Samuel) Johnson v. United States, 135 S. Ct. 

2551, 2563 (2015). 

Mr. Hechavarria timely appealed to the Board of Immigration Appeals 

and argued that his assault conviction did not qualify as a “crime of violence” under 

18 U.S.C. § 16.  (AR 2, 11-12.)  The BIA deemed this argument barred by the “law of 

the case,” though without addressing the intervening decision in (Samuel) Johnson, 

and affirmed Mr. Hechavarria’s order of removal.  (Pet. App. 16a-19a.) 

On October 16, 2015, Mr. Hechavarria timely petitioned the Second 

Circuit for review.  Hechavarria, No. 15-3331, ECF No. 1.  The court of appeals had 

jurisdiction under 8 U.S.C. § 1252(a).  Mr. Hechavarria’s case was stayed pending 

the outcome of Sessions v. Dimaya, 138 S. Ct. 1204 (2018).  Hechavarria, No. 15-

3331, ECF No. 52.   The stay was lifted in September 2018, after Dimaya held that 

18 U.S.C. § 16(b) is unconstitutionally vague.  Id., ECF No. 90.  The Second Circuit 

appointed pro bono counsel and directed briefing on (1) whether Mr. Hechavarria’s 

offense qualified as a crime of violence under 18 U.S.C. § 16(a); (2) whether the BIA 

erred in relying on the law-of-the-case doctrine; and (3) whether the intervening 

decisions in (Samuel) Johnson and Dimaya excused Mr. Hechavarria’s initial failure 

to challenge the crime-of-violence determination.  Id., ECF No. 79.   

Section 16(a) defines “crime of violence” as “an offense that has as an 

element the use, attempted use, or threatened use of physical force against the 

person or property of another.”  18 U.S.C. § 16(a).  In his briefs on the merits, Mr. 
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Hechavarria argued that assault under New York Penal Law § 120.05(2) is not 

categorically a crime of violence because it can be committed by omission, and 

therefore does not require the “use” of physical force.  Id., ECF No. 109 at 35-36; id., 

ECF No. 156 at 17-19. 

After the close of briefing in Mr. Hechavarria’s case, but before oral 

argument, a separate panel of the Second Circuit rejected an omission argument 

similar to the one Mr. Hechavarria presented, held that § 120.05(2) cannot 

plausibly be committed without an affirmative act, and concluded that § 120.05(2) is 

categorically a crime of violence.  See Singh v. Barr, 939 F.3d 457, 463-64 (2d Cir. 

2019) (per curiam).  After hearing oral argument in Mr. Hechavarria’s case, the 

Second Circuit issued a Summary Order denying his petition as foreclosed by Singh.  

See Hechavarria, 782 F. App’x 56, 57 (2d Cir. 2019).   

Mr. Hechavarria petitioned the Second Circuit for rehearing en banc, 

urging the full court to consider whether an offense that can be committed by 

omission necessarily entails the use of physical force.  Id., ECF No. 198 at 6-10.  The 

court denied rehearing.  Id., ECF No. 202.  This petition followed.  

REASONS FOR GRANTING THE PETITION 

POINT I. THE PETITION SHOULD BE GRANTED BECAUSE THE 
QUESTION PRESENTED IS IMPORTANT, IT CONCERNS 
THE MEANING OF THIS COURT’S PRECEDENT, AND IT 
HAS DIVIDED THE CIRCUIT COURTS. 

The statute authorizing Mr. Hechavarria’s removal states that an 

“alien who is convicted of an aggravated felony at any time after admission is 
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deportable.”  8 U.S.C. § 1227(a)(2)(A)(iii).  A separate statute defines the term 

aggravated felony as “a crime of violence (as defined in section 16 of Title 18, but 

not including a purely political offense) for which the term of imprisonment [is] at 

least one year.”  8 U.S.C. § 1101(a)(43)(F).  Section 16, in turn, defines crime of 

violence as: 

(a) an offense that has as an element the use, attempted 
use, or threatened use of physical force against the person 
or property of another, or 
 
(b) any other offense that is a felony and that, by its nature, 
involves a substantial risk that physical force against the 
person or property of another may be used in the course of 
committing the offense. 

 
8 U.S.C. § 16.  Section 16(a), the “elements clause,” contains the language relevant 

to this petition.   

To determine whether an offense entails the use of physical force 

under § 16(a), courts apply the “categorical approach.”  Moncrieffe v. Holder, 569 

U.S. 184, 190 (2013); Dimaya, 138 S. Ct. at 1211.  Under this approach, the actual 

facts of the conviction are irrelevant.  See Dimaya, 138 S. Ct. at 1211; Leocal v. 

Ashcroft, 543 U.S. 1, 7 (2004).  Instead, the Court presumes that the offense 

consisted of the least culpable conduct for which there is a realistic probability of 

conviction under the statute.  See Moncrieffe, 569 U.S. at 191.  The Court then 

compares that conduct to the federally defined generic offense—here, “crime of 

violence” under § 16(a).  See Leocal, 543 U.S. at 8-9.  
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A. A failure to act should not qualify as a “use” of force 
under 18 U.S.C. § 16(a). 

Physical force means “force exerted by and through concrete bodies,” as 

opposed to “intellectual force or emotional force.”  (Curtis) Johnson v. United States, 

559 U.S. 133, 138 (2010).  And when read as a definition of “crime of violence,” 

physical force “suggests a category of violent, active crimes.”  Id. at 140 (quoting 

Leocal, 543 U.S. at 11).  For an offense to entail the use of physical force, moreover, 

it must categorically require the “active employment” of physical force.  Leocal, 543 

U.S. at 9 (quotation marks omitted).   

“Active employment” does not mean direct action.  Indirect 

applications of physical force still qualify as a “use”; the chain of causation simply 

has an extra link or two.  See United States v. Castleman, 572 U.S. 157, 171 (2014).  

But—and this is the crucial point—total inaction in breach of a duty to act is 

fundamentally different from indirectly wielding physical force.  Cf. Vacco v. Quill, 

521 U.S. 793, 807 (1997) (upholding “the distinction between letting a patient die 

and making that patient die”).  A failure to act cannot qualify as the use or active 

employment of physical force.  So if an offense can be committed by omission, it is 

not a crime of violence under § 16(a). 

B. Second-degree assault under New York Penal Law 
§ 120.05(2) can be committed by omission. 

In New York, as in most jurisdictions, “criminal liability may be 

predicated on an ‘omission.’”  People v. Wong, 81 N.Y.2d 600, 607 (N.Y. 1993).  New 

York Penal Law § 15.10 states that the minimal requirement for criminal liability is 
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“conduct which includes a voluntary act or the omission to perform an act which 

[the defendant] is physically capable of performing.”  Omission, in turn, is defined 

as “a failure to perform an act as to which a duty of performance is imposed by law.”  

N.Y. Penal Law § 15.00(3).   

Omission liability applies even to assault and similar crimes that one 

ordinarily thinks of as being affirmative.  For example, in Wong, the state charged 

two caretakers in the shaking death of an infant.  Id. at 378-79.  The state’s theory 

was that one of the caretakers had shaken the infant while the other had failed to 

intervene.  Id. at 379.  Both defendants were charged with the same offenses: first- 

and second-degree manslaughter and endangering the welfare of a child.  Id. at 380.  

The Court of Appeals held that the state’s “theory against the ‘passive’ defendant 

[wa]s legally sound,” because criminal liability can arise without any affirmative 

conduct if the passive defendant has a duty to act.  Id. at 381; see also People v. 

Steinberg, 595 N.E.2d 845, 847 (N.Y. 1992) (holding that first-degree manslaughter 

can be committed by omission); People v. Miranda, 612 N.Y.S.2d 65, 66 (N.Y. App. 

Div. 1994) (holding that a parent’s failure to seek medical care for a child could 

constitute assault); People v. Gladden, 118 Misc. 2d 831, 832-33 (N.Y. Sup. Ct. 1983) 

(explaining that a prosecutor sufficiently proved assault by establishing the 

existence of a duty to act, ability to act, and failure to act resulting in injury). 

Although none of these cases specifically involved New York Penal 

Law § 120.05(2), they suffice to show a realistic probability that § 120.05(2) could be 

prosecuted under an omission theory through the addition of a deadly weapon or 
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dangerous instrument.1  To see why, return to the facts of Wong but assume that, 

instead of shaking the child, the “active” defendant had hit him with plastic 

knuckles—a deadly weapon under New York Penal Law § 10.00(12)—or had struck 

him with the wire handle of a fly swatter—a dangerous instrument under New York 

Penal Law § 10.00(13), see People v. Wade, 648 N.Y.S.2d 563, 564 (N.Y. App. Div. 

1996).  These scenarios are not at all far-fetched.  Regrettably, parents often strike 

their children.  Nor can there be any question that the facts described above would 

violate § 120.05(2).  See, e.g., Wade, 648 N.Y.S.2d 564 (affirming conviction under 

§ 120.05(2) where the defendant struck his five-year-old daughter on her back, over 

her clothing, with the handle of a fly swatter).2  And as Wong makes clear, in every 

case in which the “active” parent’s conduct violates § 120.05(2), the “passive” parent 

is equally culpable on an omission theory if she stood by and failed to intervene.   

C. The circuit courts disagree about whether failure to act 
is a “use” of force. 

The circuit courts are divided on the question presented.  The Third 

and Sixth Circuits take Mr. Hechavarria’s side.  In United States v. Mayo, 901 F.3d 

218 (3d Cir. 2018), the Third Circuit held that “the use of physical force required by 

                                                 
1  Section 120.05 is divisible into separate subsections that effectively create 

separate crimes, so the categorical approach is applied only to § 120.05(2).  
See Descamps v. United States, 570 U.S. 254, 263-64 (2013).  

2  The blow need not be especially forceful to satisfy the “physical injury” 
requirement. Under New York Penal Law § 10.00(9), a squeeze on the arm 
producing bruising is a “physical injury.”  People v. Kraatz, 47 N.Y.S.3d 817, 
818 (N.Y. App. Div. 2017). 
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the ACCA cannot be satisfied by a failure to act.”  Id. at 230.  “[B]ecause 

Pennsylvania aggravated assault under § 2702(a)(1) criminalizes certain acts of 

omission,” the Court reasoned, “it sweeps more broadly than the ACCA’s definition 

of ‘physical force.’”  Id.  Likewise, in United States v. Burris, 912 F.3d 386 (6th Cir.) 

(en banc), cert. denied, 140 S. Ct. 90 (2019), the Sixth Circuit held that Ohio’s 

felony-assault statute, which extends to failures to act in violation of a legal duty to 

do so, did not necessarily require the use of physical force.  Id. at 398-99, 402. 

The First, Eighth, and Tenth Circuits have come to the opposite 

conclusion.  In United States v. Baez-Martinez, 950 F.3d 119 (1st Cir. 2020), the 

First Circuit held that any offense which entails causing bodily injury, even if 

committed by omission, necessarily requires the use of force.  Id. at 130-32.  In 

United States v. Peeples, 879 F.3d 282 (8th Cir.), cert. denied, 138 S. Ct. 2640 (2018), 

the Eighth Circuit held that Iowa’s attempted-murder statute, which encompasses 

omissions, is a crime of violence under the elements clause of U.S.S.G. § 4B1.2(a).  

Id. at 286-87.  And in United States v. Ontiveros, 875 F.3d 533 (10th Cir.), cert. 

denied, 138 S. Ct. 2005 (2018), the Tenth Circuit held that although Colorado’s 

second-degree assault statute could be violated by an “omission to act,” it 

nevertheless required the use of physical force.  Id. at 538. 

The Second Circuit is of two minds.  As noted above, the court rejected 

the omission argument as regards New York Penal Law § 120.05(2), holding that, 

notwithstanding cases like Wong, second-degree assault necessarily requires a “use” 

of force.  Singh, 939 F.3d at 463-64; Hechavarria, 782 F. App’x at 56.   
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Earlier this year, however, the court held that first-degree 

manslaughter is not a crime of violence because it could be committed without any 

affirmative act.  See United States v. Scott, 954 F.3d 74, 87 (2d Cir. 2020).  Relying 

heavily on the same Wong decision that Mr. Hechavarria cited in his papers, the 

court explained that “New York first-degree manslaughter may be committed by a 

defendant’s failure to act.”  Id. at 81.  Because “use of force” requires at least some 

action to initiate a harmful sequence, the court “conclude[d] that a crime that may 

be committed by complete inaction does not have ‘as an element the use . . . of 

physical force against the person of another.’”  Id. at 86-87 (quoting 18 U.S.C. 

§ 924(e)(B)(i)) (ellipses in original).  In the Second Circuit, then, assault with a 

deadly weapon or dangerous instrument is a crime of violence unless the victim 

dies, in which case it is not. 

The core disagreement in this inter-circuit debate is the reach of 

Castleman and the nature of omission liability.  The courts endorsing Mr. 

Hechavarria’s position generally hold that although indirect action may constitute a 

use of force under Castleman, the same cannot be said for an omission, which 

entails no action at all.  See Scott, 954 F.3d at 85-86; Mayo, 901 F.3d at 229-30.  The 

other side of the debate sees omissions as simply another species of indirect action, 

and equates causing physical harm with using physical force.  See Baez-Martinez, 

950 F.3d at 130-32; Peeples, 879 F.3d at 286-87; Ontiveros, 875 F.3d at 538.  Only 

this Court can supply a definitive answer about the reach of Castleman and the 

nature of an omission. 
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D. The question presented is apt to recur frequently and the 
stakes are high, making the circuit courts’ disagreement 
especially impactful. 

When the circuit courts divide over an issue that arises infrequently, 

the need to resolve their disagreement is less pressing than when, as is the case 

here, the debated issue arises often.  New York alone allows an omission theory for 

a variety of offenses including manslaughter, first-degree assault, second-degree 

assault, and third-degree assault.  See Wong, 619 N.E.2d at 381; Miranda, 612 

N.Y.S.2d at 66; Gladden, 462 N.Y.S.2d at 118.  These are common offenses and New 

York is a populous state.  Further, as illustrated by the other circuit court opinions 

cited above, many other states also countenance omission liability.   

Convictions under these statutes will be offered as a basis for removal 

or sentencing enhancement in courts across the country, meaning that the very 

same predicate offense will receive different treatment depending on the fortuity of 

location.  Worse, the magnitude of the difference is enormous given the serious 

consequences that accompany the “crime of violence” designation, see (Samuel) 

Johnson, 135 S. Ct. at 2555 (mandatory minimum 15-year term of imprisonment); 

Dimaya, 138 S. Ct. at 1210-11 (removal from the United States).  Granting this 

petition would clarify the law as to all offenses that can be violated by omission, 

helping to ensure that these severe consequences fall only on those who have 

actually committed aggravated felonies. 
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POINT II. IN THE ALTERNATIVE, IF THE COURT GRANTS 
CERTIORARI ON A SIMILAR ISSUE IT SHOULD HOLD 
THIS CASE FOR FURTHER CONSIDERATION. 

If the Court grants any petitions for certiorari addressing whether a 

violation of New York Penal Law § 120.05(2) is a crime of violence, or whether a 

failure to act is a use of force, it should hold this case for consideration and, if 

appropriate, vacate and remand this matter.  See 28 U.S.C. § 2106; Lawrence v. 

Chater, 516 U.S. 163, 167 (1996) (per curiam) (noting that a GVR order may 

alleviate “‘[p]otential for unequal treatment’ that is inherent in [the Court’s] 

inability to grant plenary review of all pending cases raising similar issues” 

(citations omitted)). 

CONCLUSION 

For the reasons set forth above, this petition for a writ of certiorari 

should be granted. 

Dated: May 28, 2020 
 Buffalo, New York 

Respectfully submitted, 

HODGSON RUSS LLP 
Attorneys for Petitioner Joseph Hechavarria 

 
By:  ______________________________________ 

Timothy W. Hoover 
The Guaranty Building 
140 Pearl Street, Suite 100 
Buffalo, NY  14202-4040 
(716) 848-1271 
thoover@hodgsonruss.com 





15-3331                  
Hechavarria v. Barr 

BIA
                                    Reid, IJ                    

A028 333 385 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT.  CITATION TO A SUMMARY 
ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY FEDERAL RULE OF 
APPELLATE PROCEDURE 32.1 AND THIS COURT=S LOCAL RULE 32.1.1.  WHEN CITING A SUMMARY ORDER 
IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN 
ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER”).  A PARTY CITING TO A SUMMARY 
ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY COUNSEL.  

At a stated term of the United States Court of Appeals for the Second Circuit, held 
at the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New 
York, on the 28th day of October, two thousand nineteen. 

PRESENT:
ROBERT A. KATZMANN, 

Chief Judge,
JON O. NEWMAN, 
MICHAEL H. PARK,

Circuit Judges.
_____________________________________

JOSEPH EMANUEL HECHAVARRIA, AKA 
DAVID RILEY,  

Petitioner,

v.  No. 15-3331  

WILLIAM BARR, UNITED STATES 
ATTORNEY GENERAL, 

Respondent.
_____________________________________

FOR PETITIONER: SPENCER L. DURLAND, Timothy W. 
Hoover, Hodgson Russ LLP, Buffalo, NY. 

FOR RESPONDENT: JESI J. CARLSON, Office of Immigration 
Litigation (Joseph H. Hunt, Assistant 
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Attorney General; John W. Blakeley, Office 
of Immigration Litigation, on the brief),
United States Department of Justice, 
Washington, D.C. 

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED, AND 

DECREED that the petition for review of the Board of Immigration Appeals (“BIA”) decision is 

DENIED.

Petitioner Joseph Hechavarria seeks review of a Board of Immigration Appeals (“BIA”) 

decision dismissing his appeal of an Immigration Judge’s (“IJ”) ruling that he is removable as an 

aggravated felon due to his New York conviction of second-degree assault with a deadly weapon 

or dangerous instrument. We assume the parties’ familiarity with the underlying facts and 

procedural history of the case. 

Hechavarria was born in Jamaica and lawfully entered the United States as a 

nonimmigrant visitor in 1984. After marrying a United States citizen, he became a lawful 

permanent resident on a conditional basis, but his conditional status was terminated pursuant to 8 

U.S.C. § 1186a(c)(2). In 2011, Hechavarria was convicted in New York state court of second-

degree assault in violation of New York Penal Law (“NYPL”) § 120.05(2). “A person is guilty of 

assault in the second degree” under § 120.05(2) when, “[w]ith intent to cause serious physical 

injury to another person, he causes such injury to such person or to a third person by means of a 

deadly weapon or a dangerous instrument.” NYPL § 120.05(2).  

Based on this conviction, Hechavarria was charged with removability under 8 U.S.C. 

§ 1227(a)(2)(A)(iii), as an alien convicted of an “aggravated felony.” The definition of 

“aggravated felony,” 8 U.S.C. § 1101(a)(43)(F), includes any “crime of violence” as defined by 

18 U.S.C. § 16, which in turn contains the now-invalidated “residual clause,” see Sessions v. 

Dimaya, 138 S. Ct. 1204, 1210 (2018), and the still-applicable “force clause.” In 2013, an IJ 
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found that Hechavarria was removable both because his conditional residency terminated and 

because he was convicted of an aggravated felony. Hechavarria failed to timely appeal. Neither 

the charge of removability nor the IJ clarified whether New York second-degree assault qualified 

as a crime of violence under § 16’s force or residual clause. 

Hechavarria later applied for, among other things, asylum. The IJ rejected that 

application, holding that Hechavarria was statutorily ineligible because he had been convicted of 

an aggravated felony. See 8 U.S.C. § 1158(b)(2)(A)(ii), (B)(i). Hechavarria appealed to the BIA, 

which held that the IJ’s original determination in 2013 was the law of the case, so Hechavarria 

was precluded from relitigating whether his second-degree assault conviction was for an 

aggravated felony. The BIA then affirmed the IJ and dismissed the appeal.  

Hechavarria timely filed a petition for review, arguing that the BIA erroneously applied 

the law-of-the-case doctrine in the face of controlling, intervening case law and asking us to 

remand to the agency for consideration in the first instance of whether his conviction is an 

aggravated felony. However, after briefing in this case was finished, we held that New York 

second-degree assault under NYPL § 120.05(2) is a crime of violence under § 16’s force clause 

and thus an aggravated felony. See Singh v. Barr, 939 F.3d 457, 463–64 (2d Cir. 2019). Even if 

the BIA erred in its application of the law-of-the-case-doctrine, the outcome would not change 

and remand would be futile. See Banegas Gomez v. Barr, 922 F.3d 101, 107 (2d Cir. 2019). 

The petition for review is therefore DENIED.

 FOR THE COURT:  
 Catherine O’Hagan Wolfe, Clerk 
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    UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT
   _____________________________________________

At a stated term of the United States Court of Appeals for the Second Circuit, held at the 
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the                
30th day of December, two thousand nineteen. 

________________________________________

Joseph Emanuel Hechavarria, AKA David Riley,

                     Petitioner, 

v.

William P. Barr, United States Attorney General, 

                     Respondent. 
_______________________________________

ORDER
Docket No:   15-3331

 Petitioner, Joseph Emanuel Hechavarria, has filed a petition for rehearing en banc.  The 
active members of the Court have considered the request for rehearing en banc.

            IT IS HEREBY ORDERED that the petition is denied. 

FOR THE COURT: 
Catherine O'Hagan Wolfe, Clerk

Case 15-3331, Document 202, 12/30/2019, 2740553, Page1 of 1
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Page 253 TITLE 8—ALIENS AND NATIONALITY § 1227 

(ii) it appears to the satisfaction of the 

Attorney General that the alien has failed 

or refused to fulfill the alien’s marital 

agreement which in the opinion of the At-

torney General was made for the purpose 

of procuring the alien’s admission as an 

immigrant. 

(H) Waiver authorized for certain misrepre-
sentations 

The provisions of this paragraph relating 

to the removal of aliens within the United 

States on the ground that they were inad-

missible at the time of admission as aliens 

described in section 1182(a)(6)(C)(i) of this 

title, whether willful or innocent, may, in 

the discretion of the Attorney General, be 

waived for any alien (other than an alien de-

scribed in paragraph (4)(D)) who— 
(i)(I) is the spouse, parent, son, or daugh-

ter of a citizen of the United States or of 

an alien lawfully admitted to the United 

States for permanent residence; and 
(II) was in possession of an immigrant 

visa or equivalent document and was 

otherwise admissible to the United States 

at the time of such admission except for 

those grounds of inadmissibility specified 

under paragraphs (5)(A) and (7)(A) of sec-

tion 1182(a) of this title which were a di-

rect result of that fraud or misrepresenta-

tion. 
(ii) is a VAWA self-petitioner. 

A waiver of removal for fraud or misrepre-

sentation granted under this subparagraph 

shall also operate to waive removal based on 

the grounds of inadmissibility directly re-

sulting from such fraud or misrepresenta-

tion. 

(2) Criminal offenses 
(A) General crimes 

(i) Crimes of moral turpitude 
Any alien who— 

(I) is convicted of a crime involving 

moral turpitude committed within five 

years (or 10 years in the case of an alien 

provided lawful permanent resident 

status under section 1255(j) of this title) 

after the date of admission, and 
(II) is convicted of a crime for which a 

sentence of one year or longer may be 

imposed, 

is deportable. 

(ii) Multiple criminal convictions 
Any alien who at any time after admis-

sion is convicted of two or more crimes in-

volving moral turpitude, not arising out of 

a single scheme of criminal misconduct, 

regardless of whether confined therefor 

and regardless of whether the convictions 

were in a single trial, is deportable. 

(iii) Aggravated felony 
Any alien who is convicted of an aggra-

vated felony at any time after admission is 

deportable. 

(iv) High speed flight 
Any alien who is convicted of a violation 

of section 758 of title 18 (relating to high 

speed flight from an immigration check-

point) is deportable. 

(v) Failure to register as a sex offender 
Any alien who is convicted under section 

2250 of title 18 is deportable. 

(vi) Waiver authorized 
Clauses (i), (ii), (iii), and (iv) shall not 

apply in the case of an alien with respect 

to a criminal conviction if the alien subse-

quent to the criminal conviction has been 

granted a full and unconditional pardon by 

the President of the United States or by 

the Governor of any of the several States. 

(B) Controlled substances 
(i) Conviction 

Any alien who at any time after admis-

sion has been convicted of a violation of 

(or a conspiracy or attempt to violate) any 

law or regulation of a State, the United 

States, or a foreign country relating to a 

controlled substance (as defined in section 

802 of title 21), other than a single offense 

involving possession for one’s own use of 30 

grams or less of marijuana, is deportable. 

(ii) Drug abusers and addicts 
Any alien who is, or at any time after 

admission has been, a drug abuser or ad-

dict is deportable. 

(C) Certain firearm offenses 
Any alien who at any time after admission 

is convicted under any law of purchasing, 

selling, offering for sale, exchanging, using, 

owning, possessing, or carrying, or of at-

tempting or conspiring to purchase, sell, 

offer for sale, exchange, use, own, possess, or 

carry, any weapon, part, or accessory which 

is a firearm or destructive device (as defined 

in section 921(a) of title 18) in violation of 

any law is deportable. 

(D) Miscellaneous crimes 
Any alien who at any time has been con-

victed (the judgment on such conviction be-

coming final) of, or has been so convicted of 

a conspiracy or attempt to violate— 

(i) any offense under chapter 37 (relating 

to espionage), chapter 105 (relating to sab-

otage), or chapter 115 (relating to treason 

and sedition) of title 18 for which a term of 

imprisonment of five or more years may be 

imposed; 

(ii) any offense under section 871 or 960 of 

title 18; 

(iii) a violation of any provision of the 

Military Selective Service Act (50 U.S.C. 

App. 451 et seq.) or the Trading With the 

Enemy Act (50 U.S.C. App. 1 et seq.); or 

(iv) a violation of section 1185 or 1328 of 

this title, 

is deportable. 

(E) Crimes of domestic violence, stalking, or 
violation of protection order, crimes 
against children and 

(i) Domestic violence, stalking, and child 
abuse 

Any alien who at any time after admis-

sion is convicted of a crime of domestic 
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Page 23 TITLE 8—ALIENS AND NATIONALITY § 1101 

5 So in original. Probably should be preceded by ‘‘is’’. 

(32) The term ‘‘profession’’ shall include but 

not be limited to architects, engineers, lawyers, 

physicians, surgeons, and teachers in elemen-

tary or secondary schools, colleges, academies, 

or seminaries. 
(33) The term ‘‘residence’’ means the place of 

general abode; the place of general abode of a 

person means his principal, actual dwelling 

place in fact, without regard to intent. 
(34) The term ‘‘Service’’ means the Immigra-

tion and Naturalization Service of the Depart-

ment of Justice. 
(35) The term ‘‘spouse’’, ‘‘wife’’, or ‘‘husband’’ 

do not include a spouse, wife, or husband by rea-

son of any marriage ceremony where the con-

tracting parties thereto are not physically 

present in the presence of each other, unless the 

marriage shall have been consummated. 
(36) The term ‘‘State’’ includes the District of 

Columbia, Puerto Rico, Guam, the Virgin Is-

lands of the United States, and the Common-

wealth of the Northern Mariana Islands. 
(37) The term ‘‘totalitarian party’’ means an 

organization which advocates the establishment 

in the United States of a totalitarian dictator-

ship or totalitarianism. The terms ‘‘totalitarian 

dictatorship’’ and ‘‘totalitarianism’’ mean and 

refer to systems of government not representa-

tive in fact, characterized by (A) the existence 

of a single political party, organized on a dic-

tatorial basis, with so close an identity between 

such party and its policies and the govern-

mental policies of the country in which it exists, 

that the party and the government constitute 

an indistinguishable unit, and (B) the forcible 

suppression of opposition to such party. 
(38) The term ‘‘United States’’, except as 

otherwise specifically herein provided, when 

used in a geographical sense, means the con-

tinental United States, Alaska, Hawaii, Puerto 

Rico, Guam, the Virgin Islands of the United 

States, and the Commonwealth of the Northern 

Mariana Islands. 
(39) The term ‘‘unmarried’’, when used in ref-

erence to any individual as of any time, means 

an individual who at such time is not married, 

whether or not previously married. 
(40) The term ‘‘world communism’’ means a 

revolutionary movement, the purpose of which 

is to establish eventually a Communist totali-

tarian dictatorship in any or all the countries of 

the world through the medium of an inter-

nationally coordinated Communist political 

movement. 
(41) The term ‘‘graduates of a medical school’’ 

means aliens who have graduated from a medi-

cal school or who have qualified to practice 

medicine in a foreign state, other than such 

aliens who are of national or international re-

nown in the field of medicine. 
(42) The term ‘‘refugee’’ means (A) any person 

who is outside any country of such person’s na-

tionality or, in the case of a person having no 

nationality, is outside any country in which 

such person last habitually resided, and who is 

unable or unwilling to return to, and is unable 

or unwilling to avail himself or herself of the 

protection of, that country because of persecu-

tion or a well-founded fear of persecution on ac-

count of race, religion, nationality, membership 

in a particular social group, or political opinion, 

or (B) in such special circumstances as the 

President after appropriate consultation (as de-

fined in section 1157(e) of this title) may specify, 

any person who is within the country of such 

person’s nationality or, in the case of a person 

having no nationality, within the country in 

which such person is habitually residing, and 

who is persecuted or who has a well-founded fear 

of persecution on account of race, religion, na-

tionality, membership in a particular social 

group, or political opinion. The term ‘‘refugee’’ 

does not include any person who ordered, in-

cited, assisted, or otherwise participated in the 

persecution of any person on account of race, re-

ligion, nationality, membership in a particular 

social group, or political opinion. For purposes 

of determinations under this chapter, a person 

who has been forced to abort a pregnancy or to 

undergo involuntary sterilization, or who has 

been persecuted for failure or refusal to undergo 

such a procedure or for other resistance to a co-

ercive population control program, shall be 

deemed to have been persecuted on account of 

political opinion, and a person who has a well 

founded fear that he or she will be forced to un-

dergo such a procedure or subject to persecution 

for such failure, refusal, or resistance shall be 

deemed to have a well founded fear of persecu-

tion on account of political opinion. 

(43) The term ‘‘aggravated felony’’ means— 

(A) murder, rape, or sexual abuse of a minor; 

(B) illicit trafficking in a controlled sub-

stance (as defined in section 802 of title 21), in-

cluding a drug trafficking crime (as defined in 

section 924(c) of title 18); 

(C) illicit trafficking in firearms or destruc-

tive devices (as defined in section 921 of title 

18) or in explosive materials (as defined in sec-

tion 841(c) of that title); 

(D) an offense described in section 1956 of 

title 18 (relating to laundering of monetary in-

struments) or section 1957 of that title (relat-

ing to engaging in monetary transactions in 

property derived from specific unlawful activ-

ity) if the amount of the funds exceeded 

$10,000; 

(E) an offense described in— 

(i) section 842(h) or (i) of title 18, or section 

844(d), (e), (f), (g), (h), or (i) of that title (re-

lating to explosive materials offenses); 

(ii) section 922(g)(1), (2), (3), (4), or (5), (j), 

(n), (o), (p), or (r) or 924(b) or (h) of title 18 

(relating to firearms offenses); or 

(iii) section 5861 of title 26 (relating to fire-

arms offenses); 

(F) a crime of violence (as defined in section 

16 of title 18, but not including a purely politi-

cal offense) for which the term of imprison-

ment at 5 least one year; 

(G) a theft offense (including receipt of sto-

len property) or burglary offense for which the 

term of imprisonment at 5 least one year; 

(H) an offense described in section 875, 876, 

877, or 1202 of title 18 (relating to the demand 

for or receipt of ransom); 

(I) an offense described in section 2251, 2251A, 

or 2252 of title 18 (relating to child pornog-

raphy); 
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Page 15 TITLE 18—CRIMES AND CRIMINAL PROCEDURE § 20 

sea of the United States not within the jurisdiction of 

any State, Commonwealth, territory, possession, or 

district’’ after ‘‘section 7 of this title,’’. 

Subsec. (b)(2)(A). Pub. L. 104–294 substituted ‘‘under 

this title’’ for ‘‘of not more than $1,000’’. 

Subsec. (c). Pub. L. 104–132, § 901(b)(2), added subsec. 

(c). 

1994—Subsec. (b). Pub. L. 103–322 designated existing 

provisions as par. (1), substituted ‘‘Subject to para-

graph (2) and for purposes’’ for ‘‘For purposes’’, and 

added par. (2). 

1988—Pub. L. 100–690 designated existing provisions as 

subsec. (a) and added subsec. (b). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 604(d) of Pub. L. 104–294 provided that: ‘‘The 

amendments made by this section [amending this sec-

tion, sections 36, 112, 113, 241, 242, 245, 351, 511, 542, 544, 

545, 668, 704, 709, 794, 1014, 1030, 1112, 1169, 1512, 1515, 1516, 

1751, 1956, 1961, 2114, 2311, 2339A, 2423, 2511, 2512, 2721, 

3059A, 3561, 3582, 3592, and 5037 of this title, section 802 

of Title 21, Food and Drugs, sections 540A and 991 of 

Title 28, Judiciary and Judicial Procedure, and sections 

3631, 5633, 10604, and 14011 of Title 42, The Public Health 

and Welfare, and amending provisions set out as notes 

under sections 1001, 1169, and 2325 of this title and sec-

tion 994 of Title 28] shall take effect on the date of en-

actment of Public Law 103–322 [Sept. 13, 1994].’’ 

TERRITORIAL SEA OF UNITED STATES 

For extension of territorial sea of United States, see 

Proc. No. 5928, set out as a note under section 1331 of 

Title 43, Public Lands. 

[§ 14. Repealed. Pub. L. 107–273, div. B, title IV, 
§ 4004(a), Nov. 2, 2002, 116 Stat. 1812] 

Section, act June 25, 1948, ch. 645, 62 Stat. 686; Aug. 5, 

1953, ch. 325, 67 Stat. 366; Pub. L. 87–845, § 3(a), Oct. 18, 

1962, 76A Stat. 698; Pub. L. 90–357, § 59, June 22, 1968, 82 

Stat. 248; Pub. L. 101–647, title XXXV, § 3519(c), Nov. 29, 

1990, 104 Stat. 4923; Pub. L. 103–322, title XXXIII, 

§ 330010(9), Sept. 13, 1994, 108 Stat. 2143, listed Title 18 

sections applicable to and within Canal Zone. 

§ 15. Obligation or other security of foreign gov-
ernment defined 

The term ‘‘obligation or other security of any 

foreign government’’ includes, but is not limited 

to, uncanceled stamps, whether or not demone-

tized. 

(Added Pub. L. 85–921, § 3, Sept. 2, 1958, 72 Stat. 

1771.) 

§ 16. Crime of violence defined 

The term ‘‘crime of violence’’ means— 

(a) an offense that has as an element the use, 

attempted use, or threatened use of physical 

force against the person or property of an-

other, or 

(b) any other offense that is a felony and 

that, by its nature, involves a substantial risk 

that physical force against the person or prop-

erty of another may be used in the course of 

committing the offense. 

(Added Pub. L. 98–473, title II, § 1001(a), Oct. 12, 

1984, 98 Stat. 2136.) 

§ 17. Insanity defense 

(a) AFFIRMATIVE DEFENSE.—It is an affirma-

tive defense to a prosecution under any Federal 

statute that, at the time of the commission of 

the acts constituting the offense, the defendant, 

as a result of a severe mental disease or defect, 

was unable to appreciate the nature and quality 

or the wrongfulness of his acts. Mental disease 

or defect does not otherwise constitute a de-

fense. 

(b) BURDEN OF PROOF.—The defendant has the 

burden of proving the defense of insanity by 

clear and convincing evidence. 

(Added Pub. L. 98–473, title II, § 402(a), Oct. 12, 

1984, 98 Stat. 2057, § 20; renumbered § 17, Pub. L. 

99–646, § 34(a), Nov. 10, 1986, 100 Stat. 3599.) 

§ 18. Organization defined 

As used in this title, the term ‘‘organization’’ 

means a person other than an individual. 

(Added Pub. L. 99–646, § 38(a), Nov. 10, 1986, 100 

Stat. 3599; amended Pub. L. 100–185, § 4(c), Dec. 

11, 1987, 101 Stat. 1279; Pub. L. 100–690, title VII, 

§ 7012, Nov. 18, 1988, 102 Stat. 4395.) 

AMENDMENTS 

1988—Pub. L. 100–690 made technical correction of di-

rectory language of Pub. L. 99–646, § 38(a), similar to 

that made by Pub. L. 100–185. 

1987—Pub. L. 100–185 made technical correction in di-

rectory language of Pub. L. 99–646, § 38(a). 

§ 19. Petty offense defined 

As used in this title, the term ‘‘petty offense’’ 

means a Class B misdemeanor, a Class C mis-

demeanor, or an infraction, for which the maxi-

mum fine is no greater than the amount set 

forth for such an offense in section 3571(b)(6) or 

(7) in the case of an individual or section 

3571(c)(6) or (7) in the case of an organization. 

(Added Pub. L. 100–185, § 4(a), Dec. 11, 1987, 101 

Stat. 1279; amended Pub. L. 100–690, title VII, 

§ 7089(a), Nov. 18, 1988, 102 Stat. 4409.) 

AMENDMENTS 

1988—Pub. L. 100–690 inserted ‘‘, for which the maxi-

mum fine is no greater than the amount set forth for 

such an offense in section 3571(b)(6) or (7) in the case of 

an individual or section 3571(c)(6) or (7) in the case of 

an organization’’ after ‘‘infraction’’. 

§ 20. Financial institution defined 

As used in this title, the term ‘‘financial insti-

tution’’ means— 

(1) an insured depository institution (as de-

fined in section 3(c)(2) of the Federal Deposit 

Insurance Act); 

(2) a credit union with accounts insured by 

the National Credit Union Share Insurance 

Fund; 

(3) a Federal home loan bank or a member, 

as defined in section 2 of the Federal Home 

Loan Bank Act (12 U.S.C. 1422), of the Federal 

home loan bank system; 

(4) a System institution of the Farm Credit 

System, as defined in section 5.35(3) of the 

Farm Credit Act of 1971; 

(5) a small business investment company, as 

defined in section 103 of the Small Business In-

vestment Act of 1958 (15 U.S.C. 662); 

(6) a depository institution holding company 

(as defined in section 3(w)(1) of the Federal De-

posit Insurance Act; 

(7) a Federal Reserve bank or a member 

bank of the Federal Reserve System; 
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N.Y. Penal Law § 15.10
Section 15.10 - Requirements for criminal liability in general and for offenses of strict liability and mental culpability

N.Y. Penal Law § 15.10

The minimal requirement for criminal liability is the performance by a person of conduct
which includes a voluntary act or the omission to perform an act which he is physically
capable of performing. If such conduct is all that is required for commission of a particular
offense, or if an offense or some material element thereof does not require a culpable mental
state on the part of the actor, such offense is one of "strict liability." If a culpable mental state
on the part of the actor is required with respect to every material element of an offense, such
offense is one of "mental culpability."
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N.Y. Penal Law § 15.00
Section 15.00 - Culpability; definitions of terms

1. "Act" means a bodily movement.
2. "Voluntary act" means a bodily movement performed consciously as a result of effort or
determination, and includes the possession of property if the actor was aware of his physical
possession or control thereof for a sufficient period to have been able to terminate it.
3. "Omission" means a failure to perform an act as to which a duty of performance is
imposed by law.
4. "Conduct" means an act or omission and its accompanying mental state.
5. "To act" means either to perform an act or to omit to perform an act.
6. "Culpable mental state" means "intentionally" or "knowingly" or "recklessly" or with
"criminal negligence," as these terms are defined in section 15.05.

N.Y. Penal Law § 15.00

The following definitions are applicable to this chapter:
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