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United States District Court For The Eastern District of Michigan's Denial of 
Motion to Stay and Denial of Writ of Habeas. Dated: August 28th, 2019.
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Petitioner Shane Roscoe ("Petitioner"), a state inmate 
confined at the Chippewa Correctional Facility in 
Kincheloe, Michigan, seeks habeas corpus relief 
pursuant to 28 U.S.C. $ 2254. Petitioner was convicted 
after a jury trial in Washtenaw County Circuit Court and 

challenges his convictions for first-degree, felony 
Mich. Comp. Laws $ 750.316(1)(bL safe 

breaking, Mich. Comp Laws S 750.531, breaking and 
entering a building with intent to commit a larceny, MML 

Laws S 750.110, and assaulting, resisting, or

SHANE ROSCOE, Petitioner, v. CONNIE HORTON, 
Respondent.

Subsequent History: Certificate of appealability denied 
Roscoe v Horton. 2020 U.S. Add. LEXIS 3314.(6th Cir^

now 
murder,Foh. 3. 2020)

Prior History: People v. Roscoe, 303 Mich. App. 633± 
846 A/, tv. 2d 402. 2014 Mich. App. LEXIS 62 (Jan. 14_

Como._________
obstructing a police officer, Mich. Comp. Law $ 750.816. 
Before the Court are Petitioner's amended petition and 
recent motion for a stay of this case while he pursues 
additional state remedies. For the reasons below, the 
Court will deny Petitioner's motions for a stay and to

2014)

Core Terms
trial court, dealership, state court, snowmobiles, 
deprived, Appeals, alleges, trailer, murder, due process, 
fair trial, bias, habeas review, alternate juror, cell phone, 
stole, conflicting interest, evidentiary, harmless, Juror, 
breaking and entering, federal court, photographs, 
proceedings, state-court, attackers, defaulted, 
innocence, contends, theft

amend the petition.

BACKGROUND
The primary charges against Petitioner arose from a 
breaking and entering at the Jim Bradley car dealership 
in Washtenaw County early on August 18, 2006. As 
explained 1*2] by the Michigan Court of Appeals, the 
breaking and entering

resulted in the death of one of the employees. It 
alleged that defendant and his [nephew], 

Jonathon Aiden, broke into the dealership, where 
they had previously worked, and stole paint and 
chemical hardeners. In the process, one of the 
night workers discovered the two men, and as a 
result, they hit him in the head twice with a blunt 
object and then ran him over with his own vehicle.

Counsel: [*1] Shane Roscoe, Petitioner, Pro se, 
KINCHELOE, Ml.

Judges: HONORABLE STEPHEN J. MURPHY, III 
United States District Judge.

was

Opinion by: STEPHEN J. MURPHY, III

Opinion Roscoe. 303 Mich. Add. 633. 638-39. 846People v.
MW 2d 402 (2014).

OPINION AND ORDER DENYING PETITIONER'S
MOTION FOR A STAY [161. DENYING THE
AMENDED PETITION M01. DECLINING TO ISSUE.A
CERTIFICATE OF APPEALABILITY, AND GRANTING
LEAVE TO APPEAL IN FORMA PAUPERIS

The evidence at trial also established that, at 4:14 
on the day of the crimes, Aiden called the 911 operator 
and stated that someone in the parking lot of the 
dealership needed assistance. ECF 14-12, PglD 1067. 
Aiden and Petitioner subsequently went to Petitioner's

a.m.
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Petitioner was subsequently charged with open murder, 
safe breaking, breaking and entering a building with 

Petitioner informed his wife intent to commit a larceny, and two counts of resisting

home in Pinckney, Michigan. !

Later that same day,
Kimberly that he and Aiden had gone to the dealership anCj obstructing a police officer. The last two counts 
and tried to rob the place, but something had gone arose fr0m Petitioner's attempts to avoid being 
terribly wrong. He explained that Sam, the security handcuffed after he was taken into custody on August 
guard, had confronted Aiden in the parking lot of the 24, 2006, and placed in an interview room at the 
dealership and that he (Petitioner) had hit the guard Washtenaw County Sheriffs Department. ECF 14-12, 
twice on the back of the head with a brick. Petitioner Pg|D 1045, 1047-49, 1071-73. 
also stated that he and Aiden took a cell phone from the
dealership, and E in 2012. There was no physical evidence (hngerprinls

shoe impression, DNA, murder weapon, or stolen items) 
linking him to the crimes. [*5] The primary evidence 
against him on the murder, breaking-and-entering, and 
safe breaking charges came from his ex-wife Kimberly 

Meanwhile, at approximately 5:15 a.m. that same day, ancj the detectives who spoke with the murder victim in 
an employee of the dealership arrived for work and saw the hospital. Petitioner did not testify or present any 
the injured victim stumble out of nearby trees. The witnesses. His defense was that he was not guilty, that 
employee called the police, and when paramedics he was at home during the commission of the crimes at 
arrived at the scene, the victim stated that he had been the car dealership, that Kimberly was a bitter ex-wife 

vehicle. ECF 14-11, PgID 905, 924, 927, and a |jar, and that the prosecution had not proved its
case beyond a reasonable doubt.

Petitioner was tried in Washtenaw County Circuit Court

the cell phone out 
Aiden later got rid of the things that the two men took 
from the dealership by placing the things in a dumpster 
in the Detroit area. ECF 14-13, PgID 1097-98.

run over by a 
929.

of the crimes, the police on the first count, the trial court instructed the jury onDuring an investigation .
interviewed and photographed employees of the premeditated murder, felony murder, second-degree 
dealership and on August 23, 2006, a detective went to murder, and voluntary manslaughter. On June 8, 2012, 
the hospital and spoke with the victim. The detective the jury found Petitioner guilty of felony murder, safe 
showed the victim forty-one photographs of current and breaking, breaking and entering a building with intent to

count of resisting andformer employees of the dealership, because the victim commit a larceny, and one 
had previously said that his attackers were current or obstructing a police officer. The jury acquitted Petitioner 
former mechanics at the dealership. Out of those forty- 0f premeditated murder and one additional count of 

photographs, the victim isolated five photographs, resisting and obstructing a police officer, 
including the photographs of Petitioner, Aiden, an 
employee named Kurt Kuehne, and two other men. The 
victim informed the police that Petitioner and Koehne
definitely [*41 were his attackers and that Aiden could also sentenced Petitioner as 
have been one of his attackers. ECF 14-13, PgID 1144- to concurrent terms of nineteen to fifty yearem

ECF 14-14, PgID 1152. The police eventually prison [*6] for the safe-breaking conviction, twe
suspect. ECF 14-14, PgID years, eight months to twenty years in prison for the

breaking-and-entering conviction, and one to two years 
in prison for the resisting-and-obstructing conviction.

one
The trial court sentenced Petitioner to life imprisonment 
without the possibility of parole for the murder. The court

a fourth habitual offender

46;
eliminated Kuehne as a 
1152.

while the investigation was ongoing. Id. at 1153. In an appeal as of right, Petitioner argued through 
Petitioner was briefly taken into custody, but then counsel that the admission of the victims hearty 
released and not charged with anything. ECF 14-13, statements deprived him of a fair trial and his right of 
PgID 1090 In 2011, Petitioner and his wife Kimberly confrontation, that counsels failure to object tc.the 

9 Kimberly then informed the police about hearsay on constitutionaI grounds depnved 0
effective assistance, and that the admission of other 
acts" evidence deprived him of due process. In a pro se 
supplemental brief, Petitioner argued that the trial 
court's failure to disqualify itself was a structural error, 
that the prosecutor's misconduct deprived him of due 
process and a fair trial, and that the trial court violated

divorced.
Petitioner's involvement in the crimes at the dealership.
Id., PgID 1093-94.

1 Kimberly remarried and testified at trial under the name 
Kimberly Flamil.
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his right to an impartial jury and fair trial by not The Supreme Court has held that astate^ court's 
dismissinq an alternate juror by random draw. The decision is contrary to clearly established law if it 
Michiqan Court of Appeals rejected Petitioner's claims 'applies a rule that contradicts the governing law 
and affirmed his convections in a published opinion. See forth in [Supreme Court cases]' or if it confronts a set of 
Pncrnp 303 Mirh Ann at 633. The Michigan Supreme facts that are materially indistinguishable from

Peop/e , Roscoe, decision of [the Supreme]. Court an- —£

857» eouy ZZ.VJZ?
157 L. Ed. 2d 263 (2003) (quoting Williams v. TaylQL

//.«? 36? 405-06. 120 S. Ct. 1495, 146 L. Ed_2d
On September 25, 2015, Petitioner filed a motion for 
relief from judgment, in which he argued that his trial 
attorney had [*7] an actual conflict of interest and that 389 (2000)). 

trial court abused its discretion by appointing
counsel with an actual conflict of interest. ECF 14-18. The state court unreasonably applies Supreme Court 
While that motion was pending in the state trial court, precedent not when its application of precedent is 
Petitioner filed his habeas corpus petition, ECF 1, and a merely "incorrect or erroneous" but when its application 
motion to stay the federal proceeding while he of precedent [*9] is "objectively unreasonable. 
continued to pursue state remedies, ECF 3. On May 17, y, Smith, 539 U.S. 510, 520-21 123 S. Ct^7 5̂^r 
2016 the Court granted Petitioner’s motion for a stay, Ed. 2d 471 (20031 (internal citations omitted). A state 

in abeyance, and administratively closed court's determination that a claim lacks merit precludes
federal habeas relief so long as 'fairminded jurists could 

the correctness of the state court's

the

held this case 
the case. ECF 6.

disagree' on
On July 18, 2016, the Washtenaw County Circuit Court decjsjon.» Harrington v. Richter. 562 U.S. 86, 101, 1.31 
denied Petitioner's motion for relief from judgment, ECF s ct 770 178 Ed. 2d 624 (2011) (quoting
14-19, and on December 28, 2016, the Michigan Court Vprbnrouah v Alvarado. 541 U.S. 652, 654, 124 S._Ct 
of Appeals denied his application for leave to appeal the 914n 158 L Ed 2d 938 (2004)1 
trial court's decision. See People v. Roscoe, No. 334281
(Mich. Ct. App. Dec. 28, 2016), ECF 14-20, PgID 1588. A federal court reviews only whether a state court's 
Subsequently, Petitioner filed an application for leave to decision comports with clearly established federal law 
appeal in the Michigan Supreme Court, which denied as determined by the Supreme Court at the time the 
the application on November 29, 2017. People v. state court renders its decision. Greene v. Fisher, 565 
Roscoe, 501 Mich. 925, 903 N. W.2d 567 (2017). Lj.S. 34. 38. 132 S. Ct. 38. 181 L. Ed. 2d 336 (20111 A

state court need not cite to or be aware of Supreme 
Petitioner then returned to the Court and filed a motion Co(jrt caseSi "S0 |ong as neither the reasoning nor the 
to lift the stay, ECF 8, a motion to amend his petition, of the state-court decision contradicts them." Early:
ECF 9, and an amended petition, ECF 10. On February u Packer. 537 U.S. 3. 8. 123 S. Ct. 362. 154 L. Ed. 2d 
27, 2018, the Court granted Petitioner's motions to lift 253 (2002). Further, decisions by lower federal courts 
the stay [*8] and to amend the petition and ordered „may be instructive in assessing the reasonableness of 
Respondent to file an answer to the allegations in the g stgte courfs resolution of an issue." Stewart v. Erwin, 
amended petition. ECF 11. On June 14, 2018, ^ F3d 488 4Q3 (6th Cir. 2007) (citing Williams^
Respondent filed a response to the amended petition RnwprROX 34n f 3d 667. 671 (8th Cir. 2003)). 
with the state-court record, ECF 13,14, and on July 13,
2018, Petitioner filed a reply, ECF 13-15. Finally, on July Finally, a federal habeas court presumes

Petitioner filed another motion to stay the correctness of state court factual determinations. See
26 U.S.C. s 2254(e)(1). A petitioner may successfully 
rebut the presumption only by clear and convincing

the

9, 2019, 
federal proceeding. ECF 16.

evidence. Id.
STANDARD OF REVIEW

The Court may not grant habeas relief to a state D|ScUSSION 
unless his claims were adjudicated on theprisoner

merits and the state court adjudication was "contrary to 
or resulted in an "unreasonable application of clearly

I. Motion to Stay Proceedings

„ In his pending motion for a stay, Petitioner asks the
established Supreme Court law. 28 U.S.C. § 2254(d)(1), ^ hQ|d hjs petitjon jn abeyance while he files
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suppression of the evidence. Strickler v. Greene, 527 
U S. 263. 281-82. 119 S. Ct. 1936. 144 L. Ed. 2d 286

another motion for relief from judgment in the state trial 
court. The state-court motion [*10] alleges that 
Petitioner has newly-discovered evidence consisting of (1999J.
Washtenaw County Detective John Scafascis gven jf the Court were to assume that the
application for a pen register and "trap and trace device ecutjon suppressec| Detective Scafasci's application
for a cellular telephone used by Aiden. ECF 16 Pgl ^ information [*12] about Aiden's cell-phone usage, 
1811-21. The application states, among other things, petjtioner,s Brady c|ajm stj„ fai,s As noted above, 
that at 0527 hours, approximately 75 minutes after the jndjcated jn hjs app|ication for a pen
homicide, Aiden's cell phone made cal s that bounced ^ ^ Ajden,s ce|j phone cg|| gt 5;27 a m on 

phone tower in Ann Arbor, Michigan. Id. at ^ 2Q06| bounced off a ce|| phone tower in Ann
Arbor. This does not necessarily mean that Aiden was in

Petitioner asserts that the statement about Aiden's cell Ann Arbor at the time. It also does not 
phone is exculpatory evidence because it reveals that Kimberly Ramil's trial testimony because she did no 
Aiden was in Ann AAor at 5:30 a.m. on the day of the say exactly when Petitioner and Aiden arrived at h 
crime even though Petitioner's ex-wife Kimberly testified and Petitioner's home in Pinckney on August 18. 2m
at trial that he and Aiden were at the Roscoes' home in She merely testified that the ^!Z ^ °3 Pq\D

Petitioner further alleges in his before 5:30 a.m. on August 18, 2016. ECF 14-13, PgID 
prosecutor relied 1097 (emphasis added). This testimony did not exclude 

the possibility that Aiden made calls that bounced off an 
Ann Arbor cell tower at 5:27 a.m. that day. In fact, there

used the Roscoes' land

off a cell 
1819, H GG.

Pinckney at the time, 
proposed state-court motion that the 
on Kimberly's false testimony regarding Aiden's
whereabouts at 5:30 a.m. on the day of the crime.

that he is innocent of the was testimony that someone
line to call Aiden's cell phone at 5:33 a.m. that day. ECFFinally, Petitioner claims 

crimes for which he is incarcerated.
14-14, Pg ID 1159.

"A federal district court has authority to abate or to purthermore gn emp|oyee for Metro PCS cell phone 
dismiss a federal habeas^ acfion penchng «*®k*on f company jndicated at tria, that a signal from Aiden's
state post-conviction proceedings. Sitto v Bock^_2------1 cell tower as early as 5:27 a.m. on August
Supp.2d 668, 676 (ED. Mich. 20021 (c't'ng i8 2006 ECF 14-13 PgID 1135. Consequently, the

7 rii/^ancHo oifi hi s 1 wa s aware',J Aiden was on the move as
stay federal proceedings [11] and to hold a habeas 5;27 a.m. on August 18, 2016.
petition in abeyance pending resolution of state court
proceedings" requires "exceptional or unusual jnformation jn Detective Scafasci's application is
circumstances." Id. Furthermore, a federal court therefore not exCulPatory new evidence, and Petitioner's 
ordinarily may grant a motion for a stay only if (1) the dajm dQes nQt have suffiCient merit to warrant
petitioner shows good cause for his failure to exhaust j-,0|djng bjs habeas petition in abeyance,
his claim first in state court, (2) the unexhausted claim is

plainly meritless, and (3) the petitioner is not Petjtjoner's C|ajm that the prosecutor suborned perjury 
engaged in dilatory tactics. Rhines v. Weber, 544 U,C g|SQ fgj|s Jo prevaj| on that dairT1i Petitioner must show 
Pfi.9 277-78. 125 S. Ct. 1528 161 L. Ed. 2d 440 (2005}. that ^ Kjmber|y (Roscoe) Flamil's trial testimony

false, (2) the testimony was material, and (3) the 
Petitioner's proposed new claim about Detective prosecutor knew the testimony was false. Amos v, 
Scafasci is based on Bradv v. Maryland, 373 U.S. 83, Rf>njnn 683 720. 72R (6th Cir. 2012). Petitioner
83 S. Ct. 1194, 10 L. Ed 2d 215 (1963}, in which the concludes from Detective Scafasci's application for a 
Supreme Court held that "the suppression by the p^n reglster for Aiden's cell phone that Ms. Flamil lied
prosecution of evidence favorable to an accused upon when she testified that Aiden and he were at her and
request violates due process where the evidence is petitioner.s home at 5;30 a.m. on August 18, 2006. As 
material either to guilt or to punishment, irrespective of exp|ajned ab0V6] howeVer, Ms. Flamil stated that Aiden 
the good faith or bad faith of the prosecution." IdatM- gnd petitioner were at her and Roscoe's home 
To prevail on his Brady claim, Petitioner must show that sometjme before 5;30 a.m. She did not provide an exact 

evidence at issue is favorable to him, either 
because it is exculpatory, or because it is impeaching; 
that the evidence" was "suppressed by the State, either petjtjoner has fai|ed t0 show that Ms. Flamil's testimony 
willfully or inadvertently;" and that he was prejudiced by

Johnsorr

not

was

the time for their arrival.

false and that the prosecutor knew Ms. Flamil'swas
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analyzed Petitioner's claim and agreed with him that the 
trial court erred by admitting the victim's statements to 
the police on August 23, 2006. The Court of Appeals 
nevertheless concluded that reversal was not warranted 
under evidentiary or constitutional standards because 
the error was not outcome determinative, fd. at 642.

false. Therefore, his perjury claim doestestimony was 
not have sufficient merit to warrant holding his habeas 
petition in abeyance, and to the extent that Petitioner is 
raising an independent [*14] claim of actual innocence, 
his claim is not cognizable on habeas review. Herrera w 

506 U S. 390. 400. 113 S. Ct. 853, 122 L. Ed.Collins,
2d 203 (1993). contention that the state trial court erred in its 

interpretation of Michigan Rule of Evidence 804(b) (6} 
lacks merit because "federal habeas corpus relief does 
not lie for errors of state law." Lewis v. Jeffers, 497 U.Sj 
764 780. 1W S Ct. 3092. 111 L. Ed. 2d 606 (19901.
"To the extent that any testimony and comments
violated Michigan's rules of evidence, such errors 
not cognizable on federal habeas review." Ha// v. 
Vashinder. 563 F.3d 222. 239 (6th Cir. 20091 A claim of 
improperly admitted evidence is no part of a federal 
court's review of a state conviction because, "[i]n

federal court is

The
concludes that the claims presented inThe Court

Petitioner's proposed motion for relief from judgment 
lack merit. Therefore, Petitioner is therefore not entitled

additional state remedies.to a stay while he pursues 
The Court will proceed to address his current claims. are
II. Ths Habeas Petition

Petitioner raises seven general grounds for relief. The 
Court addresses each in turn.

conducting habeas review, 1*16] a 
limited to deciding whether a conviction violated the 
Constitution, laws, or treaties of the United States."

Mnrtnim 802 U.S. 62. 68. 112 S. Ct. 475, 116
A. The Victim's Hearsay Statements

In his first and second claims, Petitioner alleges that the Estelle-jr 
trial court abused its discretion, violated his rights to due 1. Ed. 2d 385 (19911 
process and a fair trial, and violated his constitutional 
right to confront the witnesses against him by admitting

guarantees^ accused in or, minal cases with ■*.,ight 
a not o'? onn« On that date the to be confronted with the witnesses against him.

v^ctimTdenttfied Petitioner in a photograph and stated U.S.

that Petitioner definitely was one of his attackers. The 541 U.S. 36, 52,—,—. S■ — ’ „ go?
victim also identified Aiden in a photograph and said ffljBg, and , Washinqton^^^

14-13, PglD 114o-4o, to y inadmissible because the victim was unavailable to
court ruled that the victim's statements [*15] testify at Petitioner's trial due to his death, and Petitioner 

the forfeiture-by-wrongdoing had no prior opportunity to confront him.

Petitioner's constitutional claim, of course, is cognizable 
habeas review, because the Sixth Amendmenton

The trial
were admissible under

The Michigan Court c, Appeais, however, ru,e= 
ADDeals reviewed Petitioner's evidentiary argument for evidentiary and constitutional errors were h ■
anPabuse of discretion but it reviewed Petitioner 's Errors under the Confrontation Clause are s“bJ®ct 
constitutional a m fo "plain error affecting [his] harmless error analysis. Be,aware , Var 
““rights,- presumably because Petitioner did U S m *S4 106 < LEZHWW.

not raise his claim as a constitutional issue in the trial Vasquez v. Jones, 496 F.3d 564 574 (6th Cir. 4U
„ Dncrno Mirh Ann 833. 648. 846 The Court, therefore, must determine whether the

°°Urt PZ? ^4I° The Court o. Appeals ^ constitutional error had a -substantia, and injunous
N.W.2d

215 (6th Cir. 2003). Petitoner's first and second 
do not warrant habeas relief, and the Court finds it 

efficient to address the substantive merits of the claims 
determine whether the claims are procedurally 

therefore, excuses the alleged 
and two and proceeds to

that Petitioner’s constitutional claim is F.3d 212,2 Respondent argues
procedurally defaulted because the Michigan Court of Appeals 
reviewed that claim for "plain error." A procedural default, 
however, is not a jurisdictional matter, White v. Mitchell, 431 than to

524 (6th Cir. 2005). and "federal courts are not defaulted. The Court
procedural-default issue before deciding procedural default in claims one 

the merits " H»rfcnr» v. Jones, 351. address those claims on their merits.

claims
more

F.3d 517,
required to address a 
against the petitioner on
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influence in determining the jury's verdict," The state appellate courts determination of the facte is
/1U h RP7 i i q mq 637-38 113 S Ct supported by the record, and for the reasons giv y333) (in'emal ctaWi .Instate court, me Court finds that mejileged

. .. the 'state^ court's finding of confrontation error could not have had a substantial and 
whether the state courts rinding ^ ^ „ inf|uenoe on the jurys verdict. The

conclusion—that the evidentiary and 
harmless—is therefore

effect or
Brecht v.
1710. 123 L Ed. 2d
omitted), and 
harmlessness was unreasonable. Davis v. Ayala, 135 S, 
ct. 7187 2198-99. 192 L. Ed. 2d 323 (20151 state court's

_ ..... constitutional errors were
The victim's identification of Petitioner as one of his objectively reasonable, and Petitioner is not entitled to
attackers was substantial evidence against Petitioner, relief on his first and second claims,
but there was other evidence of his guilt. His ex-wife,
Kimberly, testified that [*17] Petitioner admitted to
hitting the victim twice in the back of the head with a B. Trial [*19] Counsel's Failure to Object 
brick during the course of breaking and entering the car

Petitioner's third claim alleges that his trial attorney 
deprived him of effective assistance by failing to object 

Furthermore, on August 20, 2006, the victim gave a to the victjm's hearsay statements on the ground that 
general description of his attackers as two white men, the hearsay statements violated his right of 

with dark hair and one clean-shaven, both of whom confrontation. Petitioner contends that his trial attorney s 
worked for or used to work as mechanics at the re|jance 0n state grounds only was not sound trial 
dealership. ECF 14-12, PgID 1068; ECF 14-13, PgID strategy and that it allowed the prosecution to admit
1087. On August 26, 2006, the victim reiterated that one hjgh|y prejudicial evidence. The Michigan Court of
of the individuals who had assaulted him used to work Appeals disagreed and concluded that he was not 
as a mechanic at the dealership and that the individual's deprjved of his constitutional right to effective assistance 
name began with an "S." ECF 14-12, PgID 1032-33, ofcounsel. Id_at645.
1036 Petitioner is not challenging the statements made ,
on August 20, 2006, or August 26, 2006, and he The "clearly established Federal law" here is StnomM 
matched the general description of a white male with y, Washington. 466 U.S. 668, 104 S. Ct. 2052, 80 L. gd 

hair who formerly was employed at the car 2d 674 (1984). To prevail on a claim of ineffective 
mechanic. See ECF 14-12, PgID 1069- assistance of counsel under Strickland, a defendant

show "that counsel's performance was deficient 
the deficient performance prejudiced the

dealership.

one

dark
dealership as a 
70. Moreover, after the incident at the dealership, must

. . and "that
[Petitioner] asked his wife [Kimberly], who worked defense» /d at 687. The deficient-performance prong 
at the hospital, to look into the victim's medical "reqUjres showing that counsel made errors so serious 
records. There was also evidence that he thgt counse] was not functioning as the 'counsel' 
conducted Internet searches regarding the incident, guaranteed the defendant by the Sixth Amendment." Id. 
and he also searched the Ann Arbor death notices .ip-^e defendant must show that counsel s 
and the felonious-assault statute. [*18] This is representation fell below an objective standard of 
evidence of consciousness of guilt. Additionally, reas0nableness." Id. at 688. 
defendant told the police that he still had keys to 
the dealership, and notably, there was no evidence The 
of forced entry. He also made statements to the errors were
police that showed that he had personal knowledge defendant of a fair trial, a trial whose result is reliable." 
of the victim's attack given that the details had not /d ai 537 a defendant must demonstrate "a reasonable 
been released to the public. Further, there was probability that, but for counsel's unprofessional errors, 
evidence that defendant had a history of stealing the resu|t of the proceeding would have been different, 

dealerships, and while executing a search A reasonabie probability is a probability sufficient to 
at defendant's home, the police found undermine confidence in the outcome." Id. at 694. In

addition, "[t]he standards created by Strickland and £ 
~ 2254(d) are both 'highly deferential,' and when the two

Rnsane. 303 Mich Add, at 642-43. The Michigan Court jn tandem) review is 'doubly' so." Harringtonl*
of Appeals concluded that, "in light of this other Qr ^rrs 105. 131 S. Ct 770. 178 L. Ed. 2d

admission of the victim's

"prejudice" prong "requires showing that counsel's 
so serious as [*20] to deprive the

from 
warrant
stolen car parts unrelated to the present offense.

624 (2011) (internal and end citations omitted).evidence, the erroneous 
statement was not outcome determinative.' Id.



Page 7 of 12.r-

Roscoe v. Horton

-"-3S5 ==r?mf-i
of Appeals any probative value. Petitioner also alleges that he w 

in state custody from November 1988 through February 
1992 and could not have committed some of the crimes.

August 23, 2006, were 
Although he did
Confrontation Clause, the Michigan Court 
pointed out that the analysis for the evidentiary and 
constitutional questions is -the same.3 A constitutional 
argument probably would have been futile, as the trial 

in all likelihood would not have ruled differently
argument under the

on review ofThe Michigan Court of Appeals concluded 
Petitioner's claim that the trial court did not err in

c^fron^ ^ TTlhe failure .0 ma*e fctiie

objections does not re'ec,s Petl6one,'s state'law clalm beCaUSe ?
Altman v. Winn, 644 F. App'x 637, 644 (6th Cir. 201J. Court hgs made dear that -'it jS not the
Furthermore, because the alleged e™r province of a federal habeas court to reexamine state-
charmless, Petitioner was not prejudiced [ 2 ]y determinations on state-law questions. In
his trial attorney's failure to raise the issue under conductjng habeas review, a federal court is limited to

deciding whether a conviction violated the Constitution,
Tbe state appeliate court's rejection of Petitioner'srd-m ^ g
was not contrary to, or an unreasonable application of —- ’
Strickland and given the double deference due the 2d 385 (mil-
state-court's decision on habeas review, Petitioner is not ^ addjtiori| „[t]here js no dear|y established Supreme 
entitled to relief on his claim. Co(jrt preCedent which holds that a state [*23] violates

due process by permitting propensity evidence in the 
form of other bad acts evidence." Buqh v. Mitchell, 329 
Fid 496. 51? (6th Cir. 2003). Although "the Supreme

Petitioner alleges next that the trial court deprived him of C^dera?Rules of Evidence, it has 
due process and a fair trial by allowing the prosecution P addressed the issue in constitutional
to admit "other acts" evidence against ,m The ' o her dtations omitted). Thus,
acts" evidence included testmony that. , 1991 t«ms. M_-^ precedent tbat (he Mal

« “on couw be deemed 'con,rary,0'under 
stole a cash register from still another dealership, ECF AEDPA. ia.

14-12, PglD 1061-64. Furthermore, ,]f g m|jng js especially egregious and
evidence also included testimony that in 2000 Petition in'a denial of fundamental fairness, it may
.... involved in the theft of snowmobiles [*22] and a resets ° habeas reIjef
trailer, ECF 14-12 PglD 1023-24; and in 2008, he stole violate due p 4/Q 4?5 m c/r ^
granite and bags of setting materials from a construction W R„nh 329 F,3d af 512). But state-coJrt
site in Kentucky where he was working. ECF 14 , evjdentjary ru|jngs do not rise to theTevel of due process

violations unless they offend a fundamental principle of 
justice. Id at 475-76. "Ultimately, states have wide 
latitude with regard to evidentiary matters under the Due 
Process Clause." Id. at 476.

court
had Petitioner made an

was

Confrontation Clause.

C. "Other Acts" Evidence

was

3 As the Michigan Supreme Court explained,

evidence offered under the forfeiture exception will very 
regularly be testimonial and subject to Sixth Amendment )n the present case, moreover, the disputed evidence 
scrutiny. As forfeiture by wrongdoing is the only was admjtted to show that Petitioner had a pattern of 
recognized exception to the Sixth Amendments ^ jntQ businesses, and that he had specialized 

of the right to cross-examine adverse e gbout vehideSi stealing things in groups,
the constitutional question will often go hand- ^ ^ thjngs tQgether ECF 14_8, pg|D 785.

This was a proper purpose for admitting the evidence. 
Mirh R Fvid 404(b)(1) (stating that evidence of

guarantee 
witnesses, 
in-hand with the evidentiary question.

Mir.h: 104. 113-14. 832 N.W.2d 738 SeePf?oo/e v. Bums, 494
(2013) (footnote omitted).
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acts may be admissible To prevail on a claim of judicial bias, a defendant must
show "there was bias, or such a likelihood of bias or an

was unable to hold
other [*24] crimes, wrongs, or
for purposes such as "scheme, plan, or system in doing

^eT'.^rrair^nrs in,n -
-p**'"^“nd“4atissuein Sc5f»L£w

921 (1964). Judicial rulings, moreover, "almost never 
Furthermore the trial court instructed the jurors that constitute a valid basis for a claim of judicial bias or 
thev could use evidence of other crimes Petitioner partiality." Litekv v. United States, 510 U.S. 540, 555, 
committed only to decide whether (a) he "had a reason 114 S. Ct. 1147 127 L. Ed. 2d 474 (19941- Additionally, 
to commit the crime," (b) he "acted purposefully, that is, "opinions formed by the judge [based on] tacts 
not by accident or mistake or because he misjudged the introduced or events occurring in the course of the 
situation " (c) he "used a plan, system, or characteristic current proceedings, or of prior proceedings, do no 
scheme that he had used before or since," and (d) he constitute a basis for a bias or partiality motion unless 
committed the crime for which he was charged. The they display a deep-seated favoritism or antagonism 
court charged the jurors not to use the "other acts" that would make fair judgment impossible. Id. 
evidence to decide that Petitioner was a "bad person or 
likely to commit crimes" or because they thought he 
guilty of other bad conduct. ECF 14-14, PgID 1213-14.

l
the case").

Petitioner's claim of judicial bias is based on comments 
trial court made when ruling on his motion to 

exclude the victim's statements to the police. Although 
The Court concludes that the admission of "other acts" Petitioner contends that the court said he murdered the 
evidence did not violate Petitioner's right to due process. victim and that there was evidence of that, the court was

expressing its personal opinion of his guilt or 
innocence when it made that remark. Instead, the court 
said that the issue was whether Petitioner had forfeited

D Denial of the Motion for the Trial Court to Recuse his right to confront the victim by murdering him. ECF
14-7,[*27] PgID 19. The court concluded from the 

Petitioner's fifth ground for relief alleges that the trial pjeacjjngS and oral arguments that there was evidence 
court deprived [*25] him of due process, a fair trial, and Petjtioner had murdered the victim, but the court made it 
an unbiased arbiter when it denied his motion to recuse dear thgt the determination of guilt or innocence was a 
the court. To support this argument, Petitioner points out mgtter for the jury to decide. Id. 
that at the pretrial hearing on his motion to exclude the
victim's hearsay statements to a detective, the trial court Petitioner has failed to show that there was bias, or 
stated that there was evidence Petitioner had murdered such an appearance of bias that the trial court was 
the victim and, therefore, he had forfeited his right to unab|e to balance the court's interests against his 
confront the victim. ECF 14-7, PgID 768. Petitioner interests. The state appellate court's rejection of 
arques that this comment was evidence of judicial bias Petitioner's claim was not contrary to, or an 
because at the time, the court had not heard any unreasonable application of, Supreme Court precedent, 
testimony, nor had it participated in any fact-finding and Petitioner is therefore not entitled to relief on his

proceedings. claim.

was
the

He is not entitled to relief on his claim. not

Petitioner raised this issue in a pro se motion to
disqualify the trial court on the first day of trial. Petitioner E The Prosecutor's Conduct
asked the court to recuse itself from hearing any more , .
of the case and to appoint another judge. The trial court, Petitioner's next claim alleges prosecutorial misconduct
however denied the motion, stating that its adverse Petitioner contends that the prosecutor Panted

and view of the law were not valid grounds for prejudicial evidence that he previously broke into tw
businesses and stole a trailer and snowmobiles. He

occurred and that the
disqualification and that Petitioner had not shown actual
hias ECF 14-10 PqlD 810-11. Petitioner also raised his asserts that the thefts never

direct appeal, but the Michigan Court of testimony was an attempt to portray him as a seria
claim on .
Appeals concluded that Petitioner had failed to prove burglar.
judicial disqualification was warranted. [*26] Roscoe, 
nnn Mich Add, at 647-48.

Petitioner also blames the prosecutor for accusing a 
prosecution witness of lying and then stating that she
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14- harmless error.had personal knowledge the witness was lying. ECF 
12, PgID. 1019-20. He contends that this comment -| .Evidence of other thefts 
rendered his trial unfair [*28] and deprived him of due 
process. Petitioner's first objection to the prosecutor's conduct is 

that she presented "other acts" evidence that Petitioner 
Michigan Court of Appeals reviewed Petitioner's previous|y broke into two businesses and stole a trailer 

prosecutorial-misconduct claims for "plain error" and gnd snowmobi|es. He claims that there was no evidence 
... ., concluded that the prosecutor did not commit of a burg|ary at the two businesses or that he assisted 
misconduct, opining that, even though it was error for hjs nepheW] shane Doolittle, in stealing the trailer and 
the prosecutor to suggest that a witness was lying and snowmobiles. He maintains that the prosecutor admitted 
that the prosecutor had special knowledge that the evjdence to portray him as a serial burglar, 
witness was lying, the error was not determinative, and 
it did not deprive Petitioner of a fair trial.

The

then

Doolittle testified that he alone stole the trailer and 
. , snowmobiles, and he denied previously telling the 

Respondent argues that Petitioner's prosecutorial- ecutor that petitioner had committed the crime with
misconduct claim is procedural^ defaulted due to the hjm ECF 14.12) pg|D 1018-21. It is also true that the 
state court's analysis under a "plain-error" standard of owners 0f tbe ^/o businesses [*30] from which the

The Court, however, "cut[s] to the merits and snowmobj|es were taken did not mention a
analysis of cause and prejudice would only breakjng and entering or burglary when they testified at

Meko, 915 F.3d 107±L petitioner's trial; they merely stated that the items
stolen or that there was a theft from their property. Id. at 
1021 (Jorgen Jensen's testimony); id. at 1022 (Tim 
Thomas's testimony). The trial court, however, had 
previously authorized the prosecutor to admit "other 

, acts" evidence, and the prosecutor was entitled to rely
On habeas review, "state courts have substantia ^ ^ ^ evjdentjary ruling. Qristini v. McKeeL
breathing room when considering prosecutorial F 3d 88fl a00 (6th Cir. 2008). Accordingly, the
misconduct claims because 'constitutional line drawing prosecutor did not commit misconduct by introducing
[in prosecutorial misconduct cases] is necessarily jdence about the stolen trailer and snowmobiles.

BaolPi/, 467 F.3d 501. 516 (6th

review.
because an
complicate this case." Thomas v,
1074 16th Cir. 2019) (citing Storey v,
F 3d 379 .380 (6th Cir. 2011)). cert, denied, 139 S. Ct. 

204 L. Ed. 2d 1119, 2019 WL 2076712 (U.S.

were
Vashinder. 657

2726,
2019).

imprecise.'" Slagle v. _
Cir. 2006) (quoting Donnelly v. DeChristoforo, 416 U.C As prevjous|y discussed, a claim that "other acts 
037 645. 94 s Ct 1868. 40 L. Ed. 2d 431 (1974)). evidence was admitted at trial generally is not a 
Consequently, although prosecutors must "refrain from cognizab|e c|ajm 0n habeas review. Buqh, 329 F.3d_at 

methods calculated to produce a wrongful 512 Furthermore, there was some evidence thatimproper ___
conviction," Viereck v. United States. 318 U.S. 236, 248,, Petjtjoner and Doolittle actually did steal the trailer and 
63 S Ct. 56-1 67 / . Ed. 734 (1943), prosecutorial- snowmobi|es. Milford police officer Adam Post testified 
misconduct claims are reviewed deferentially on habeas be enCountered Petitioner with the trailer and
review. Millender v. Adams. 376 F.3d 520, 528 (6th Cir snowmobj|es 0n December 20, 2000, when the Jeep

that had been pulling the trailer and the snowmobiles 
got stuck in a field. Petitioner was unable to provide 

"Prosecutorial [*29] misconduct not invoking a specific post with registration for the stolen items, and
provision of the Bill of Rights is reviewed under the post determined that Petitioner was not the owner of the 
general standard for due-process violations: whether the snowmobj|es Post fo||0wed footprints [*31] in the snow 
misconduct was so egregious as to deny the defendant ^ ^ discovered Doolittle lying face down in the 
a fundamentally fair trial." LaMar v. Houk, 798 F.3d 405, He impounded the trailer and snowmobiles and
430 (6th Cir. 2015) (citing DeChristoforo, 416 U.S. at |earned that they had been stolen. ECF 14-12,
643-45). "If the misconduct was harmless, then as a 1023-24. The Court concludes that the prosecutor
matter of law, there was no due-process vio^ion" ^ ^ ^ Petitjoner of due process or a fair trial by
Brvan v. Bobbv. 843 F.3d 1099, 1113 (6th Cir. 2016) dmjttjnq »other acts" evidence regarding the theft of the 
(citing Greer v. Miller. 483 U.S. 756. 765 n.7, 107 S. Ct
nmo 07/ fh 2d 618 (1987)). cert, denied, 138 S. Ct.

Ed. 2d 106 (2017). For the following 2. Calling someone a liar.
, the Court finds that the prosecutor's conduct 

and remarks either were not improper or they were

2004).

trailer and snowmobiles.

179, 199 L. 
reasons Petitioner's only other claim about the prosecutor is that
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she accused DoclitOe of lying when he testified that he guested that Juror #10si sir: ;n s : ~
5=SH£=r“f s?£==s=5sr=r

Even if Petitioner did not waive his claim, the contention 
that the parties and trial court did not comply with the 
Michigan Court Rule on alternate jurors is not a basis for 
habeas relief. Jeffers, 497 U.S. at 780.

should refrain from interjecting personalProsecutors
beliefs into the presentation of their cases. United 

Young, 470 U.S. 1. 8, 105 S. Ct. 1038, 84 LStates v.___________
Fd 2d 1 (1985). A prosecutor also may not "imply that
he has special knowledge of facts not before the jury by 
virtue of his office." United States v. Martin, 516 F. Ap_& 

441 (Otd Cir. 2013) (citing Johnson v. Bell, 525

Furthermore, Petitioner has not shown that picking Juror 
#10 as an alternate juror deprived him of an impartial

- - ____________ jurv The Court therefore declines to grant relief on
F 3d 466. 482 (6th Cir. 2008}, and United States * petjtjoner,s dajm that the removal of a specific juror as
Francis. 170 F.3d 546, 550 (6th Cir. 1999}}. gn a|ternate juror violated his constitutional rights to a

fair trial, due process of law, and a trial by an impartial

433,

But Officer Post's testimony, as described above, 
tended to show that Doolittle was lying when [*32] he jury.
claimed Petitioner was not involved in the theft of a q Counsel's Conflict of Interest and Appointment by the 
trailer and snowmobiles. Kimberly Flamil also testified

cymed'ttia^PdaSoner had told her that he and Doolittle Petitioner's eighth ground for relief asserts that his trial 

stole the snowmobiles and were caught by the police, attorney, Erane Washington, operatedunderacoanict 
ECF 14-13 PgID 1102-03. of interest [*34] by failing to inform him that she was

married to the prosecutor who initiated the charges 
Given Officer Post's testimony, as well as Ms. Flamil's agajnst him. The ninth and final habeas claim alleges 
testimony, the prosecutor's remarks about Doolittle thgt the tria| court knowingly appointed Ms. Washington 
being a liar could not have had a substantial and wjthout inquiring about the conflict, 
injurious effect or influence on the jury's verdict. As
such, the improper remarks were harmless, and ------
Petitioner is not entitled to relief on his prosecutorial- judgment, which the trial court denied under Michigan

Court Rule 6 808(D)(3) because he failed to show "good 
cause" for not raising his claim on direct appeal and 
"actual prejudice" from the alleged irregularity. As a 
result of that ruling, Respondent argues that Petitioner's 
claim is procedurally defaulted.

Trial Court.

raised this issue in his motion for relief forPetitioner

misconduct claim.

F. Conspiracy.

Petitioner's seventh claim alleges that the trial court, the 
prosecutor, and his trial attorney conspired to remove 
Juror #10 and then, after the court's charge to the jury procedural default is "a critical
excused Juror #10 as an alternate juror instead of ,h £te procedura, law- TVosM,
randomly picking alternate jurors. See ECF 14-14 PgID .9 Ct 478. 139 L. Ed. 2d 444
1182, 1219-20. Petitioner contends that he d,d not -g doctrine 0, procedl)ra| default.^
agree to this method of removing alternate jurors and LJSZZ- ^ ^ ^ review ^ merjts of [a state 
that it deprived him of an impartial jury. He ftirthe jsoner.s] daimSi including constitutional claims, that a
alleges that, under Michiqan Court Rule M.tL e ̂  cou\ dedineci to hear because the prisoner failed
proper way to determine alternate jurors is by random ^ by g stgte procedural rule." Martinez v. Ryan

selection. .qfifi U.S. 1. 0 13? S. Ct. 1309. 182 L. Ed. 2d 272

The Michigan Court [*33] of Appeals determined that 
Petitioner waived his claim because his trial attorney

1. Procedural default.

(2012). In the Sixth Circuit,

"[a] habeas petitioner's claim will be deemed
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the merits, theaddressed Petitioner's claim on 
alternative holding does not require this Court to 
disregard the state court's procedural ruling. Coe, 16± 
F 3d at 330. As explained in Harris v. Reed, 489 U,Sj 

m 109 S. Ct. 1038. 103 L. Ed. 2d 308

procedural^ defaulted if each of the following four 
factors is met: (1) the petitioner failed to comply 
with a state procedural rule; (2) the state courts 
enforced the rule; (3) [*351 the state procedural 
rule is an adequate and independent state ground 
for denying review of a federal constitutional claim, 

(4) the petitioner has not shown cause and 
prejudice excusing the default." [Jalowiec—v 
Bradshaw. 657 F.3d 293, 302 (6th Cir. 2011)1. To
determine whether a state procedural rule was
applied to bar a habeas claim, [courts] look "to the 
last reasoned state court decision disposing of the 
claim." Guilmette v Howes, 624 F.3d 286, 291 (6th 
Cir. 2010) (en banc).

I
255. 264 n.
(1989).

a state court need not fear reaching the merits of a 
federal claim in an alternative holding. By its very 
definition, the adequate and independent state 
ground doctrine requires the federal court to honor 
a state holding that is a sufficient basis for the state 
court's judgment, even when the state court also 
relies on federal law. See Fox Film Corp. v. Muller^ 
295 U S. 207 910 56 S.Ct. 183. 184, 80 L. Ed. 158
(1935). Thus, by applying this doctrine to habeas
cases, \Wainwriaht v. Svkes. 433 U.S. 72, 97 S. Ct 

2d 594 (1977)1 curtails

and

Palmer 730 F 3d 554. 560 (6th CirHenderson v.
2013). 2497. 53 L. Ed-------------

reconsideration of the federal issue on federal 
habeas as long as the state court explicitly invokes 
a state procedural bar rule as a separate basis for 
decision. In this way, a state court may reach a 
federal question without sacrificing its interests in 
finality, federalism, [*37] and comity.

(emphasis in original). Thus, the trial court's ruling 
satisfies the second procedural-default factor.

The state procedural rule at issue here is Michigan 
Court Rule 6 508(D)(3). which reads in relevant part as
follows:

(D) Entitlement to Relief. The defendant has the 
burden of establishing entitlement to the relief 
requested. The court may not grant relief to the 
defendant if the motion

(3) alleges grounds for relief, other than 
jurisdictional defects, which could have been 
raised on appeal from the conviction and 
sentence or in a prior motion under this 
subchapter, 
demonstrates

(a) good cause for failure to raise such 
grounds on appeal or in the prior motion,

The third procedural-default factor also is satisfied 
because Rule 6.508(D) is an adequate and independent 
ground on which state courts may rely to foreclose 
review of federal claims. Howard v. Bouchard, 405 F.3d 

2005). So, to prevail on hisdefendanttheunless 45.Q 477 (6th Cir.______
procedurally defaulted claim, Petitioner must show 

for his state procedural error and resultingcause 
prejudice.

and
(b) actual prejudice from the alleged 2. Cause and prejudice 
irregularities that support the claim for 
relief.

Petitioner alleges that he could not raise his claim on
revealed the conflict ofdirect appeal because no one

interest to him and because he did not discover the 
conflict until he received his attorney's case file on May

ESHHrrH SSrs*=S5=5
from judgment. Petitioner's violation of Rule 6.508(D)(31 shown resulting prejudice, 
satisfies the first procedural-default factor.

Mir.h Ct. R. 6.508(D)(3)..

record before the Court reveals that Petitioner
laet ctatp rourt to address Petitioner's claim in a initially was represented by the Washtenaw County 

nninion was the trial court, and it rejected the Public Defender's Office, and when the Public Defender 
dairn because he did not show "good cause" under announced that it had a conflict of interest, the tria cou
Rule 6.508(D)(3)(a) or "actual prejudice" under fiyte aPP°int^ the ^,d ^29F'ai the time^the 
fi 508(D)(3)(b). This ruling constituted enforcement of Petitioner. E , 9 t fnr
Rule 6508(D), and even though the trial court also Julington Law Firm held the contract! ]

The

The
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reliable evidence of actual innocence. A miscarriage ofrepresenting defendants when the Washtenaw County
Public Defender's Office had a conflict of interest. See justice will therefore not occur.
Order Denying Mot. for Relief from J., ECF 14-19, PgID 
1585. Ms. Washington was a member of the Julington 
Law Firm, and she was present when the trial court 
appointed her firm to represent Petitioner. ECF 14-4,
PgID 729.
Petitioner also claims that Ms. Washington is married to precedent, an unreasonable application of Supreme 
Zony KendS who authorized ^charges against Court precedent, or an unreasonable determination of

therefore, Ms. Washington had a conflict of the facts.

For the reasons [*40] set forth above, Petitioners 
eighth and ninth claims are procedural^ defaulted, his 
state-law claims are not cognizable on habeas review, 

state courts' rejection of Petitioner'sand the
constitutional claims was not contrary to Supreme Court

him and,
interest. But, Mr. Kendrick did not conduct the 
preliminary examination, nor represent the People of the 
State of Michigan at trial, and, according to the trial ORDER
court, Kendrick was not the prosecuting attorney's direct WHEREF0RE it is hereby ORDERED that the

amended habeas petition [10] is DENIED.supervisor.

Furthermore, Ms. Washington did not actively represent ^ FURTHER ORDERED that Petitioner's motion for 
Petitioner in pretrial hearings or at trial. Attorney John gnd hQ|d hjs habeas petjtion jn abeyance [16]
Paul Vella represented him at pretrial hearings after the 
Public Defender withdrew from the case. Mr. Vella also
represented Petitioner at trial, and even though Mr. ^ (S FURTHER ORDERED that a certificate of 
Vella stated during voir dire that Ms. Washington would a|abj|jty js DENIED because reasonable jurists
be assisting him, ECF 14-10, PgID 817, Vella performed ^ disagree with the Court's resolution of
all the obvious trial tasks. He participated in voir dire Petitjoner's constitutional claims, nor conclude that the 
conducted all the cross-examinations, [*39] made aN ented deserVe encouragement to proceed
the defense objections, argued the motion for a directed ^ cnr.kmll. 537 U S 322. 327. 123 S.
verdict of acquittal, participated in bench conferences 1Q2g 154 l. Ed. 2d 931 (2003) (citing Slack v. 
and other discussions, made the closing argument, and Mnr)anjfti 52g us. 473. 484. 120 S. Ct. 1595. 146 L.

present when the jury reached its verdict. Petitioner 
has not shown that he was prejudiced by the alleged 
conflict of interest and, therefore, he cannot excuse his |T ,s FURTHER ORDERED that Petitioner may proceed

in forma pauperis if he appeals this decision because he 
granted leave to proceed in forma pauperis in this 

Court, and an appeal could be taken in good faith. Fed.

is DENIED.

Fd Pd 542 (2000)).was

procedural default.
was2. Miscarriage of justice

In the absence of "cause and prejudice," a habeas R. App. P. 24(a)(3)(A). 
petitioner may pursue a procedurally defaulted claim if 
he can demonstrate that failure to consider his claim will 
result in a fundamental miscarriage of justice. Coleman 
v. Thompson. 501 U.S. 722. 750, 111 S. Ct. 2546, 115

2d 640 (1991). "A fundamental miscarriage of STEPHEN J. MURPHY, III

SO ORDERED.

Isl Stephen J. Murphy, III

L. Ed. ________
justice results from the conviction of one who is 'actually
inn0Cent."' < undaren v. Mitchell. 440 F.3d 754. 764 (6th United States District Judge 
Cir. 2006) (internal citation and quotation omitted). "To 
be credible, [a claim of actual innocence] requires [the] 
petitioner to support his allegations of constitutional 

reliable evidence—whether it be 
exculpatory scientific evidence, trustworthy eyewitness 
accounts, or critical physical evidence—that was not 
presented at trial." Schlup v. Delo, 513 U.S. 298, 324±
115 S. ct. 851. 130 1 Ed. 2d 808 (1995).

Dated: August 28, 2019

End of Document
error with new

Petitioner has not presented the Court with any new and
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SHANE ROSCOE, Petitioner-Appellant, v. CONNIE 
HORTON, Warden, Respondent-Appellee.

ORDER

Prior History: Roscoe v. Horton, 2019 U.S. Dist. 
LEXIS 146008 (E.D. Mich.. Aug. 28, 2019)

Shane Roscoe, a Michigan state prisoner, has filed an 
application for a certificate of appealability to appeal a 
district court decision denying his petition for a writ of 
habeas corpus, filed under 28 U.S.C. 5 2254.

In 2012, a jury convicted Roscoe of first-degree murder, 
safe-breaking, breaking and entering, and assaulting a 
police officer. He was sentenced to life imprisonment. 
The conviction arose out of the burglary of a car 
dealership by Roscoe and his nephew, who had both 
previously been employed there. They assaulted an 
employee in the process, who later died of his injuries. 
The conviction was affirmed on direct appeal in the state 
courts, People v. Roscoe, 303 Mich. App. 633, 846 
N W.2d 402 (Mich. Ct. Add. 2014) (per curiam), and 
Roscoe's motion for relief from judgment was denied. 
While that motion was pending, he filed a federal 
habeas corpus petition. The district court granted 
Roscoe's motion to stay the proceedings. After the state 
court denied the motion, the stay was lifted, and 
Roscoe [*2] filed an amended petition. He raised 
claims of erroneous admission of a statement by the 
victim, erroneous admission of other bad acts, failure of 
the trial court judge to recuse himself, prosecutorial 
misconduct, denial of an impartial jury, and a conflict of 
interest by counsel. After the response by the State and 
his reply, Roscoe again moved to stay the proceedings 
and amend his petition. The district court denied the 
motion and the petition.

To receive a certificate of appealability, Roscoe must 
show that reasonable jurists would find the district

Core Terms
district court, application for a certificate, admission of 
the statement, state court, jurists, conflicting interest, 
motion to stay, defaulted, harmless, recusal, argues, 
murder, nephew, erroneous admission, motion for relief, 
harmless error, deny a motion, direct appeal, phone 
records, trial counsel, per curiam, certificate, 
proceedings, dealership, assaulted, arrived, ex-wife, 
corpus, amend

Counsel: [*1] Shane Roscoe, Petitioner - Appellant, 
Pro se, Kincheloe, AW.

For CONNIE HORTON, Warden, Respondent - 
Appellee: Bruce H. Edwards, Office of the Attorney 
General, Lansing, AW; John S. Pallas, Michigan 
Department of Attorney General, Lansing, AW.

Judges: Before: THAPAR, Circuit Judge.
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court’s assessment of his constitutional claims 323 (20151. Roscoe also raises a related claim that his 
debatable or wrong; for claims found to be procedurally trial counsel was ineffective in failing to challenge the
defaulted he must also show that reasonable jurists admission of the victim's statement as a violation of the
would debate whether the district court was correct in its Confrontation Clause. Because the admission of the
procedural ruling. See Slack v McDaniel. 529 U.S. 473, statement was harmless error, he cannot establish
484. 120 S. Ct. 1595. 146 L. Ed. 2d 542 (2000). Where prejudice from this alleged error. In another related 
the state courts addressed the claims on the merits, the argument, Roscoe claims that the trial judge should 
district court could not grant relief unless the state have recused himself because, in ruling on the

unreasonable admission of the statement, the judge stated that therecourts' decisions were contrary to or an 
application of clearly established Supreme Court law. 28 was some evidence that Roscoe had murdered the 
U S C. S 2254(d)(1). victim. Roscoe argues that there was no evidence

because the ruling came during a pretrial suppression 
In his application for a certificate of appealability, hearing. Nevertheless, the statement by the judge did 

that the district court erred in not reveal the type of animosity [*5] toward RoscoeRoscoe first argues 
denying his second motion to stay and amend his that would require recusal, 
petition. Roscoe claimed [*3] that he had new evidence 
that the prosecutor had withheld evidence that his 
nephew's cell phone records showed he was in Ann 
Arbor at 5:30 on the morning of the murder. He argued 
that this contradicted his ex-wife's testimony that the two 

arrived back at the house just in time for her to

The final claim raised by Roscoe in his application for a 
certificate of appealability is that there was a conflict of 
interest by his trial counsel because counsel's 
supervisor was married to the county prosecutor, 
although not the prosecutor in this case. Roscoe raised 
this claim in his motion for relief from judgment, and the 
trial court found that it should have been raised on direct 
appeal. The district court therefore found that the claim 
had been procedurally defaulted. Although Roscoe 
argued that denial of discovery constituted cause for his 
default, the district court also found that no prejudice 
was established, as Roscoe pointed to no basis for 
concluding that counsel acted out of a conflict of 
interest. Reasonable jurists would not debate whether 
the district court was correct in this procedural ruling.

men
leave for work at 5:15. However, she also testified that 
she did not know when the nephew left. He could have 
left right after she did and arrived in Ann Arbor 
consistent with his phone records. Moreover, this 
evidence was in no way exculpatory because the crimes 
had been committed earlier that night. Reasonable 
jurists would not find the district court's denial of the 
motion debatable or wrong because a motion to stay 
that is plainly meritless should not be granted. See 
Rhines v. Weber. 544 U.S. 269. 277, 125 S. Ct. 15281
161 L. Ed. 2d 440 (2005). Three other claims were raised in the district court but 

not addressed by Roscoe in his application for a
therefore

Roscoe next argues that he was denied his right to
confront the witnesses against him when a statement certificate of appealability. They 
from the victim before his death was admitted, considered to be abandoned and not reviewable. See 
identifying Roscoe out of a group of photographs of Jackson v. United States, 45 F. App'x 382, 385 (6th Cir, 
former employees of the dealership. The state court 2002} (per curiam); Elzy v. United States, 205 F.3d 882, 
found that the admission of the statement was harmless 886 (6th Cir. 20001 In any event, they do not warrant a 

The district court concluded that the state courts certificate of appealability.

are

error
decision was not contrary to or an unreasonable 
application of[*4] clearly established federal law. 
Confrontation errors are subject to harmless error 
analysis. Vasauez v. Jones. 496 F.3d 564. 574 (6th Cir. 
2007). Here, other evidence rendered the admission of 
the statement harmless. The victim also made two other 
statements, saying that his assailant was a former 
mechanic, whose name began with "S." Roscoe's ex- 
wife testified that Roscoe admitted the crime to her and 
asked her to check on the victim's condition at the 
hospital where she worked. Therefore, the state court's 
finding of harmlessness was not unreasonable. See 
Davis v. Avala 135 S. Ct. 2187. 2198. 192 L. Ed. 2d

For all the above reasons, the application for [*6] a 
certificate of appealability is DENIED.
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