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~~~nopsis

~ackgi•ound: Defendant pleaded guilty ii1 the United States

District Court for the Southern District ofNew York, Andrew

L. Carter, J., to being felon in possession of firearm and to

obstructing justice. Defendant appealed his sentence.

~-Ioldangs: The Court of Appeals, Raggi, Circuit Judge, held

that:

defendant's prior New York first-degree robbery conviction

was predicate violent felony under physical force clause of

Armed Career Criminal Act (ACCA), and

defendant's two prior New York State drug convictions,

one for attempted drug sale and other for attempted drug

possession with intent to sell, were predicate serious drug

offenses under ACCA.

Affirnied.
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Defendant David Ojeda appeals from a judgment of

conviction entered on Jw1e 7, 2018, in the United States

District Court for the Southern District ofNew York (Andrew

L. Canter, Jr., Judge), following his guilty plea to being a

felon in possession of a Eireann, see 18 U.S.C. § 922(g)

(I); and to obstructing justice, see id § 1512(c)(1). Ojeda

challenges only that part of the judgment sentenci~ig him to

15 years' incarceration on the felon-in-possession count. That

sentence is the minimum mandated by the Armed Career

Criminal Act ("ACCA") for ~ 9220) violators wllo have three

or more convictions fora "violent felony" and/or "serious

drug offense." Ic! § 924(e)(I ). The district court determined

that ACCA applied in Ojeda's case based on three prior New

York State convictions: in 2007, for first-degree robbery, see

N.Y. Pedal Law § 160.15; in 1998, for attempted sale of a

controlled substance in the third degree, see id. § 220.39;

and again in 1998, for attempted possession of a controlled

substance with intent to sell in the third degree, see rd.

§ 220.16(1). On appeal, Ojeda submits that none of these

convictions qualifies as an ACCA predicate. He argues here,

as he did before the *6~ district court, that ,Samuel Johnson

r. UniledS'tates,U.S. , 135 S. Ct.2551, 192L.Ed.2d

569 (20 ] 5 ), compels the conclusion that ACCA's definition

of a state "serious drug offense," see 18 U.S.C. ~ 924(ej(2)

(A)(ii), is too vague to be applied constitutionally to his New

York attempted drub crimes. For the first time on appeal,

Ojeda further argues that Cuf•tis ~Ioh~~rson v. Unitec! States, 559

U.S. li3, 1 ,U S.Ct. 1255, 176 L.Cd.Zd 1 (2010), compels

the conclusion that New York first-degree robbery is not a

categorical "violent felony" under 18 U.S.C. § 924(e)(2)(B)

(j)•

For reasons explained herein, we conclude that Ojeda's

reliance on the cited Supreme Court precedeirts is misplaced,

and that his arguments are, in fact, defeated by this court's

recent decisions in (h~itecl Stater v "!'hrol>>er, 914 F.3d 770 (2d

Cir.), ce~~t. denied, U.S. , 140 S. Ct. ~0>. 205 L.Ed.2d

200 (2019), and C,'j~itecl States is TGallace, 937 F.3d l ,0 (2d

Cir. 2019). Identifying no error in Ojeda's felon-in-possession

sentence, we affirm the judgment of conviction in all respects.

~~~ ~ _~_
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another, ... shall be ... imprisoned not

less than fifteen years.

BACKGROUND

L Tlie Crimes of Conviction

The facts pertaining to Ojeda's felon-in-possession and

obstruction crimes ace quickly stated.

l8 U.S.C. S 924(e)(1).

ACCA defines "violent felony" to include any crime having

a force element, as well as certain en~imerated crimes:

On November 25, 2014, in the vicinity of Madison Avenue

and East 111th Street in Manhattan, Ojeda brandished a

9-millimeter pistol while threatening a person with whom

he was having an argument. The pistol was stolen, but

Ojeda was prohibited from possessing it in any event by

18 U.S.0 ~ 922(8)(1) because he had previously been

convicted of multiple felony crimes. Indeed, tl~e Indichnent

charging Ojeda with violating ~ 922(8)(1) advised him that

a~ly sentence for that crime would be subject to tl~e 15-

year mandatory minimum stated in ACCA because his prior

New York first-degree robbery conviction was fora "violent

felony," and his two prior attempted controlled substance

convictions were for "serious drug offense[s]."

Following Ojeda's federal arrest for being a felon in

possession of a firearm, he enlisted his mother to obstruct

justice by having her use false pretenses to retrieve his

cellular phone from police custody and then delete potentially

incriminating evidence from that phone.

I1. Sentencing

On October• 22, 2015, Ojeda pleaded guilty to both

the felon-in-possession and obstruction charges. The

Probation Department's Presentence Report calculated

Ojeda's Sentencing Guidelines offense level as 30, which,

with a criminal History category of VI, yielded an advisory

sentencing range of 168-210 months' imprisonment. The

Deparh~lent reported that if, based on Ojeda's prior record

of convictions, the district court were to identify him as

an Armed Career Criminal, ACCA mandated a minimum

sentence of 180 months, or 15 years, for the felon-in-

possession crime. ACCA states in pertinent part that,

a person who violates section 922(8) ...

and has three previous convictions ...

for a violent felony or a serious

drug offense, or both, conunitted

on occasions different fi•om one

"[V]iolentfelony" means any crime [that, whe~1 committed

by an adult, is] punishable by imprisonment for a term

exceeding one year, [and]

*69 (i) has as an element the use, attempted use, or

threatened use of physical force against the person of

another; or

(ii) is burglary, arson, or extortion, involves use of

explosives, or otherwise involves conduct that presents

a serious potential risk of physical injury to another• ....

Id. § 924(e)(2)(B).

It defines "serious drug offense" by reference to both federal

and state law as either,

(i) an offense under the Controlled Substances Act (21

U.S.C. 801 et seq.), [and other specified provisions

of federal law], for which a maximum term of

imprisonment often years or more is prescribed by law,

or

(ii) an offense under State law, involving manufactiu•ing,

distributing, or possessing with intent to manufacture

or distribute, a controlled substance (as defined in ...

21 1J.S.C. 802), for which a maximum term of

imprisonment of ten years or more is prescribed by

law ....

Id. ~ 924(e)(2)(A).

Preliminary to deciding whether Ojeda was subject to an

ACCA sentence for his ~ 922(g)(l) crime, the district court

ordered briefing as to whether attempted controlled substance

crimes qualify as serious drug offenses under• ~ 924(e)(2)

(A)(ii), specifically, whether this court's holding in Lh~ited

S1u1es v. Ii"ii~g, 325 F.3d 110 (2d Cir. 2003), which supports

that conclusion, remains good law after Sas~~uel Johnson >>.

~'~vited States, 1 ,5 S. Ct. ?551 (holding ACCA's ~ 924(e)(2)

(B)(ii) residual clause definition of violent felony void for

vagueness). Upon review of the parties' filings, the district
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court concluded that Ojeda's attempted controlled substance

crimes do qualify as serious drug offenses. Based on that

findi~lg, and iii the abse~lce of a~iy challe~lge to Ojeda's first-

degree robbery conviction being a violent felony, the district

court sentenced Ojeda to tl~e ACCA mandated minimum 15-

yearterm on the felon-in-possessio~l count, with a concurrent

60-month, or five-year, term on the obstruction count.

Ojeda timely filed this appeal.

DISCUSSION

Whether Ojeda's prior Ne~~ York State crimes of conviction

qualify as ACCA predicates presents two questions of law

that we review de novo: (1) wl~etl~er first-degree robbery is a

"violent felony" Mulder 18 U.S.C. ~ 924(e)(2)(B)(i); ~ and (2)

whether attempted di•Lig sale in the third degree or atCempCed

drug possession (with intent to sell) in the third degree is a

"serious drug offense" under ~ 924(e)(2)(A)(ii). See Unrted

,States v. 13a•c~eaux, 886 F.3d 189, 192 (2d Cir. 2018). Because

Ojeda did not raise the first question in the district court,

however, our de novo review of that matter is limited to

plain error. See Unrtec~ Slnle,s v. Alai-cTrs, 560 U.S. 258, 262,

,0 S.Ct. 2159, 176 L.Ed.2ci 1012 (2010) (requiri~lg "that

(1) there is a~~ error; (2) Clue error is clear or obvious, rather

than subject to reasonable dispute; (3) tl~e error affected the

appellant's substantial rights ...; and (4) the error seriously

affects the fairness, integrity or public reputation of judicial

proceedings" (brackets omitted) (internal quotation marks

omitted)); Unitea' States v. f3oyland, 362 F.3d 279, 238-89

(2d Cir. 2017). For the reasons explained herein, we conclude

that the district court committed *70 no error—plain or

otherwise—in identifying Ojeda's prior convictions, both for

robbery and attempted coirtrolled substance trafficking, as

ACCA predicates.

L New York First-Degree Robbery Is a Catego►•ical
"Violent Felony" as Defined in 18 U.S.C. § 924(e)(2)

(B)(i)

A defendant's prior conviction can be found to be for a

"violent felony" under 18 II.S.C. ~ 924(e)(2)(B)(i) only if

it "has as an element the use, attempted use, or threatened

use of physical force against the person of another." In

Cur7rs Johiason a Unit~c~Stales, the Supreme Court construed

"physical force" to mean "violent force—that is, force capable

of causing physical pain or injury to another." 559 U.S. at

140, 130 S.Ct. 1265 (emphasis in original). Last term, in

Stoheling v. I;'nitea' Slates, the Cotirt clarified that this force

standard "does not require any particular degree of likelihood

or probability that the force used will cause physical pain or

injury; only potentiality."—tJ.S. , 139 S. Ct. 544, 554,

202 L.Ed.2d 512 (2019). Applying that standard to tl~e Florida

robbery stat~ite at issue in Stokeling, the Court concluded that

the crime was a violent felony under ACCA's elements clause.

See icL at 5~4—».

This court has long recognized New York robbery—in any

degree—to be a violent crime under the elements clause of

ACCA and other federal laws. See Sl~~ckey i~. C~'i~ited Stales,

878 F.3d 62, 72 (2d Cir. 2017) (holding New York first-

degree robbery convictions to be for violent felonies under

ACCA elements clause); see also t.;nited Stales v. Pereu~a-

Gonre=, 90 ~ F.3d 155, 164-66 & n.45 (2d Cir. ?018) (holding

New Yorl< "robbery in any degree is a crime of violence

under the `force clause' "applicable to U.S.S.G. ~ 2L1.2,

and declining to overturn earlier ruling to same effect dating

fi•oin 1992). In urging us to conclude otherwise here, Ojeda

suggests that these cases are wrongly decided or, at least,

that Stzrclre~~ should be cabined to recognize New York first-

degree robbery as a categorical violent felony only in the two

particular aggravating circumstances there proved, i.e., when

robbery is committed using oz• threatening the immediate use

of a dangerous instrument, see N.Y. Penal Law § 160.15(3),

or displaying what appears to be a firearm, see rd. ~ 160.15(4).

These arguments are defeated by our recent decision in (h~itecl

Sfules i~. TI~r•o~ver•, 914 F.3d 770.

In Thrower, Yhis court ruled that New York robbery, even

in the third degree—which proscribes "forcibly stealing]

property" without any aggravating circumstances, N.Y. Penal

Law § 1.60.05—is a categorical violent felony under ACCA.

Unrted States a '!'hr•o~ver~, 914 F.3d aC 776. Thus, "[b]y

e~:tension," so too is "robbery in the first degree" without

regard to the particular aggravating circumstances proved.

ld. Throl+per's holding controls this panel unless and unCil

reversed by the Supreme Court or this coiu-t en Banc. See

United Sta~e,s v Jas,s, 569 F.3d 47, ~8 (2d Cir. 2009).

Even if we were not so bound, however, we would reject

Ojeda's argument that his New York first-degree robbery

conviction is not for a violent felony. To explain, New York

defines first-degree robbery by reference to two elements.

The first requires forcible stealing; the second, an aggravating

circumstance:

A person is guilty of robbery in the first degree [A] when he

forcibly steals property and [B] when, in the course of the
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commission of the crime or of immediate flight therefrom,

he or another participant in the crime:

x71 1. Causes serious physical injury to any person who

is not a participant in the crime; or

2. Is aimed with a deadly weapon; or

3. Uses or threatens the immediate rise of a dangero~is

insh~ument; or

forcible stealing. That element, as this court has recognized,

must be proved for every degree of robbery i~l New York. See

Ilnitecr' States a "I'hro~-eer, 91~} F.3d at 776; U~itec~ States v.

Pe~~eira-Goirze~, 903 F.3d at 166; Sti~c%y v. I.ivriled Slutes, 878

F.3d at 70. And that element categorically requires the use of

physical force.

This is evident from New York's definition of "forcible

stealing":

4. Displays what appears to be a pistol, revolver, rifle,

shotgun, machine gun or other firearm ....

1~~.Y. Penal Law ~ 160.15.

Ojeda argues that it is possible to CO117111iT New York

first-degree robbery without the use, attempted use, or

threatened use, of physical force as defined in Cru•tis Johi~sa~

because, under the second aggravating circumstance, a robber

might arm himself with a concealed deadly weapon that is

never discharged, displayed, or even referenced during the

robbery. ~ To demonstrate that the first-degree robbery statute

has, in fact, been applied in this way, Ojeda cites to a footnote

in People v. Pena, ~0 N.Y.2d 400, 407 n.2, 429 N.Z'.S.2d 410,

413 n.2, 40G Iv'.G.2d 1347 (1980). See (,ir~rted States v. f~lill,

890 F'.3d 51, .56 (2d Cir. 2018) ("[T]here must be a realistic

probability, not a theoretical possibility, that the statute at

issue could be applied to co~lduct that does ~~ot constitute a

[violetlt felony]." (internal quotation marks omitted)).

At the outset, we note that tl~e circumstances Ojeda posits

were not at issue ii1 Pena. There, a robber armed with a

concealed knife verbally threatened to "shoot' his victim.

People v. Pe~~a, 50 I~~.Y.2d at 405-06, 429 N.Y:S.2ci at

412, 406 N.F..2d ti47. Despite the disconnect between the

weapon and the threat, the New York Court of Appeals

ruled the totality of evidence sufficient to establish the tlzir~d

aggravating factor for first-degree robbery, i.e., using or

threatening the immediate use of a dangerous instrument.

See id. at 406-09. 429 N.Y:S.2d at 41?-14, 406 N.E.2d

1347. Even assuming, however, that PenU supports Ojeda's

construction of the second statutory aggravator not to require

the use or threatened use of physical force, 3 that does

not show that New York *72 first-degree robbery can be

committed without such force.

The flaw in Ojeda's reasoning is his singular focus on the

aggravating element offirst-degree robbery while completely

ignoring the foundational element being aggravated, i.e.,

when, in the course of committing a larceny, [a perso~i]

:uses or threatens the imn~edrale use of physical force upon

another person for the purpose of:

1. Preventing or overcoming resistance to the taking of the

property or to the retention thereof immediately after the

taking; or

2. Compelling the owner of such property or another person

to deliver up the property or to engage in other conduct

which aids in the commission of the larceny.

N.Y. Pe~laC Law ~ ] 60.00 (emphasis added). This language

"matches ACCA's definition of a ̀ violent felony.' "United

Slates v Thrower, 914 F.3d at 777; see United Sta~e,s v.

Pereira-Cionaez, 903 F.3d at 165 (Bolding, by reference to

New York's definition of "forcible stealing," that "[b]y

its plain language, ... New York's robbery statute includes

as an element the use of violent force"). This is hardly

surprising. New York's definition of "forcible stealing" "is

modeled on the conunon law definition of robbery," which

requires "the amount of force necessary to overcome a

victim's resistance." L,'rrited States r. Thr•olver, 914 F.3d

at 775 (quoting .Stok~eling v l.Jnited Stcxles, 139 S. Ct. at

555). And, as the Supreme Court has explained, "the term

`physical force' in ACCA encompasses the degree of force

necessary to conunit common-law robbery." Stolcelrng v.

Unified States, l39 S. Ct. at 555. Cimtis Johnson recognized

as much wl~eu, in defining physical force, it relied on a

definition that "specifically encompassed robbery: [fJorce

consisti~lg in a physical act, esp. a violent act directed against

a robbery victim." Id. at 55 ~ (alteration in original) (emphasis

in original) (internal quotation marks omitted). Thus, when in

Stokeli~~g the Supreme Court recognized Florida robbery as

a violent felony, it explained that "ACCA encompasses the

degree of force necessary to commit common-law robbery,

and ... Florida robbery requires that same degree of 'force.'

" Ici. at 555.



tlrait~d S~at~~ v. C)jed~, 9 s1 F.3e! 6& (2p2Ct)

The same reasouiug informs this court's decisions in 7hro~~~er,

Pererrn-Gome_, and Shic/rey recognizing aphysical-force

element in a~1y degree of New York robbery. We reiterate

that conclusion here. Even if, as Ojeda argues, it is possible

to satisfy the aggravating element of first-degree robbery

thro~igh circumstances that do not themselves require the use

or threatened use of physical force, it is not possible to satisfy

the forcible taking element of New York robbery without

plrysical force as defined by the S~ipreme Court in Can•tis

Jal~i~s•on a~1d S'tolcelan~.

Thus, the district court, far from committing plain error,

correctly concluded that Ojeda's 2007 New York first-degree

robbery conviction was for a violent felony as defined in

ACCA's elements clause.

x73 II. Ojeda's Attempted Controlled Substance

Crimes Are "Serious Drug Offenses" as Defined in 18

Li.S.C. ~ 924(e)(2)(A)(ii)

ACCA defines "serious drug offense" to include those

state law crimes "UIVOIVli1g manufacturing, distributing,

or possessing with intent to manufacture or distribute, a

[federally recognized] controlled substance" punishable by

a maximum prison term of ten years or more. 18 U.S.G.

§ 924(e)(2)(A)(ii) (emphasis added). Ojeda argues that tfle

highlighted word "involving" is too vague to alert average

persons to what conduct might constitute a serious drug

offense beyond the actual manufachire, distribution, or

possession (with intent to manufacture or distribute) of

controlled substances. Specifically, he argues that the word is

too vague to encompass the New York attempted drug sale

and possession with intent to sell crimes for wl~icl~ he was

convicted iii 1998.

Ojeda acknowledges that this com•t ruled to the contrary in

I.i~~rtec~Sla~e,s a Krn~, X25 F.3c1 I t0, I l5 (2d Cir. 2003). There,

we expressly recognized New York attempted possession

of a controlled substance with intent to sell as a serious

drug offense under ACCA. ̀~ He nevertheless maintains that

ICrna must be reconsidered in light of Samuel Johnson v.

L'nrted States, 135 S. Ct. 2551. The Supreme Court there

held anotliei• definitional provision of ACCA, specifically,

924(e)(2)(B)(ii)'s residual clause definition of violent felony,

unconstitutionally vague. Ojeda submits that just as the phrase

"coilduuct that presents a serious potential risk of physical

injury" in 5 924(e)(2)(B}(ii) "fails to give ordinary people fair

notice of the conduct it punishes," icy. at 2556 (citing Iiolencler

u lcnvson, 461 U.S. 352, 357-58, 10~ S.Ct. 1355, 75

L.Ld.2d 903 (1983)), so the phrase "involving iiianufacturing,

distributing, or possessing" in S 924(e)(2)(A j(ii) suffers from

the same defect.

The argume~~t is defeated by this coma's post-Sun~rrel.lohhso~~

decision in Ihaitecf States a Y~ullace, 937 F.id 130. There,

we cited approvingly to Kin's recognition that the word

"involving" has "expansive connotations," which signal ~

9?4(e)(2)(A)(ii)'s reach "beyond the precise offenses of

distributing, manufacturing, or possessing" drugs. Id. at 142.

We concluded therefrom that just as an attempt to possess

a controlled substance (tl~e crime of conviction iu King)

"involves possessing a controlled substance, so too does an

attempt to sell—or to offer or agree to sell—a controlled

s~ibstance involve distributing a controlled substance." Id. at

142--43 (alterations and ellipses omitted) (internal quotatioi7

marks omitted). Thus, such attempt crimes qualify as serious

drug offenses under ACCA. See id. at 144.

We recognize that, in reaching this conclusion, 1~1~°allace did

not specifically discuss SarTazrel Johnson. The omission is

icz•elevant, however, because nothing in San~arel Johnson

warrants a different conclusion.

X74 The word identified as unconstitutionally vague in

Samuel Johnso~~ is not "involving" but "risk." The Supreme

Court concluded that the latter word as used in the residual

clause of ACCA's violent felony definition left "grave

uncertainty about holy to estimate the risk posed by a

crime," particularly "a judicially imagined `ordinary case'

of a crime." Samuel Johnson v. United ,States, 135 S. Ct.

at 2557 (emphasis added). Further, it left "wlcertainty abo~it

hoiv mirth risk it takes for a crime to qualify as a violent

felony." /d. at 2558 (emphasis added). Such uncertainties do

not arise with respect to the word "involving."' Although we

have recognized that word to have "expansive connotations,"

allowing ~ 924(e)(2)(A)(ii) to reach beyond substantive

manufacturing, distribution, and possession drug crimes,

Unrted States v. king, 325 F.3d at 113, that does not meal that

it is boundless, much less unconstitutionally vague. Indeed,

when tl~e word is given its ordinary meaning, it focuses

attention on the elements of a drug crime, not on some

hypothetical "ordinary case."

To explain, in Biocad J,S'C v. Noffnaann-La Roche, 942 F.3d

88 (2d Cir. ?019), this court construed the word "involving"

as used in the Foreign Trade Antitrust Improvements Act, see

15 U.S.C. § 6a (stating that Sherman Act "shall not apply

TO COIIdUCt 1i7V0IY171g' tl"1CIC OY COltllri0l'Ce ~Ot~101' tI1211 lll]p01'T
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trade or import commerce) with foreign nations" (emphasis

added)). While acknowledging the "expansive connotations"

of "involving, " Biocad JSC i~ Floffincmn-La Roche, 942 F.3d

at 97 (quoting Cirrrle.d :Slates v. hang, i25 F,3d at l 13), we

observed that the "most common meaning" of the word "is

including (or having) as a necessary feature, accompaniment,

or consequence," and concluded that 15 U.S.C. ~ 6a used

the word in that sense, id. at 96 (citing OXFORD ENGLISH

DICTIONARY (2d ed. 1989) and AMERICAN HERITAGE

COLLEGE DICTIONARY (3d ed. 1997) definitions of

"involve").

Applying that "common meaning" here, we conclude that the

"necessary features" of a crime are its elements. Indeed, that

conclusion appears dictated by Kcnvashif~aa a Holder, 565

U.S. 478, 132 S.Ct. 1166; 182 L.Ed.2d 1 (2012). The Supreme

Court there ruled that determining whether tax crimes

"involve fraud or deceit," so as to constitute aggravated

felonies subjecting convicted aliens to deportation, requires

"a categorical approach" that depends on whether "the

elements of the offenses" establish that the crimes involve

fraud or deceit. Id. at 483, 132 S.Ct. ll66 (concluding that

fraud and deceit are elements both of knowingly and willfully

making false tax returns and knowingly aild willfully aiding

in the maki~7g of such i•etuins).

In considering whether the elements of Ojeda's attempted

drug crimes are "manufacturing, distributing, or possessing"

'~75 controlled substances, we begin by recognizing that

a crime's elements serve to give notice of both the actzrs

r~ez~s proscribed Uy a particular crime and the wens rea

required for culpability. Where manufacture, distribution,

or possession of a controlled substance is a crime's actus

rezrs element, the crime will generally be substantive. Where

manufacture, distribution, or possession defines the Wrens ~~ea

element, the crime may also be inchoate, as in the case of

attempt or conspiracy. In the latter circumstance as well as the

former, however, the element serves fair notice oi~ ordinary

persons that the crime ~lecessarily "lnvolv[esJ manufacturitlg,

distributing, or possessing" a controlled substance so as to

constitute a serious drug offense under ACCA. 18 U.S.C. S

924(e)(2)(A)(ii) (emphasis added); see Kolender v. I cnvson,

46l U.S. at X57-58, ]0i S.Ct. 1855 (discussing "fair notice"

necessary to avoid unconstitutional vagueness). ~'

The conclusion that "involving" reasonably identifies

inchoate as well as substantive drug crimes is only

bolstered by 18 U.S.C. 5 924(e)(?)(A)(i). Congress there

defines "serious drug offense" by reference to federal law,

including airy "offense under the Controlled Substances
Act (2l IJ.S.C. 80l et seq.)." That federal law proscribes
not only the substantive manufacture, distribution, and
possession of controlled substances, but also related attempts
and conspiracies to manufacture, distribute, or possess
controlled substances. See 21 U.S.C_. S 846. Further, it
prescribes identical punishments for substantive and inchoate
manufacture, distribution, or possession crimes, signaling
Congress's view that they are equally serious drug offenses.
See id. From this statutory structure, we conclude that
iu identifying state offenses qualifying as seriotiis drug
offenses i~l 18 U.S.C. ~ 924(e)(2)(A)(ii), Congress used tl~e
word "involving" to reference both substantive crimes of
actual manufacture, distributio~i, and possession, and inchoate
attempt or conspiracy crimes of intended manufacture,
distribution, and possession. See United States v. Daniels,
9I5 F.~d at 157 ("There was no reason for Congress to add
specific language regarding attempt crimes because it had
already included the term ̀ involving'—a term that ... cleat•ly
encompasses attempts.").

There can be i~o question that the n~ens rea element of
Ojeda's attempt crimes of conviction required proof that he
specifically intended (]) to distribute (indeed, to sell) what he
knew was a controlled substance, and (2) to possess what he
knew was a controlled substance with intent to dish•ibute it.
New York law states that a person is guilty of third-degree
criminal sale of a controlled substance "when he knowingly
and unlawfully sells ... a [controlled substance]." N.Y. Penal

Law § 220.39(1) (emphasis added). A person is guilty of

third-degree criminal possession of a controlled substance

"when he knoiving(y acid unlawfully possesses ... a [controlled

substance] with intuit to sell it." Id. ~ 220.16(1) (emphasis

added). A person is guilty of attempt to commit either of these

criules "when, with intent to commit ~theJ c~•zr7ae, he engages

in conduct '~76 which tends to effect the commission of

such crime." Id. § 110.00 (emphasis added); see also People

i~. Acosia, 80 N.Y.2d G65, 670, X93 N.Y.S.2d 978, 98 (, 609

N.E.2d 518 (1993). Iu New York, "a person can be convicted

of an attempt to conunit an offense only if it is proven that

he came ̀ very near' or ̀ dangerously near' to successfully

completing the intended crime." Unrted ,Slates a Kin,~r, 325

F. ~d at 114 (quoting People a Acosta, 80 N.Y.2d at 670, 593

N.Y.S.2d at 981, 609 N.E.2d 518, and collecting other New

York cases to same effect). Where a defendant, such as Ojeda,

is thus found to leave intended to sell, or to have possessed

with intent to sell, what he knew were controlled substances

and, indeed, to have come dangerously near to achieving that

intended objective, he can hardly claim to have lacked fair
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notice that his conviction was for a crime "iirvolving" die

distribution of a controlled substance.

Thus, eve reject Ojeda's vagueness challenge to 18 U.S.C.

§ 924(e)(2)(A)(ii), and we conclude that the district court

correctly identified his 1998 convictions to be for two serious

drug offenses. With prior convictions for two serious drug

offenses and for a violent felony, Ojeda had to be sentenced

for his ~ 922(g)(I) crime to a mandatory mininl~im term of 15

years' imprisonment pursuant to ACCA.

felony as unconstitutionally vague, does not undermine

this court's precedents, both before and after Samuel

John.ra~, i•ecog~~izi»g attempted drug sales or attempted drug

possession with intent to sell i❑ violation of New York

law as serious drug offenses under ACCA. See Ui7ited

States• v. Thi~orvev, 914 F.3d 770; L'nilecl States v. King, i25

F.,d 110. Whether a crime's acltrs rez~.s element proscribes

actual mai7ufacture, distribution, or possession of a controlled

substance, or a crime's mens rea element requires intuit

knowingly to engage i~1 such conduct, a person is given fair

notice that the crime involves manufactm~e, distribution, or

possession and, thus, qualifies as a serious drug offense under

ACCA.
~K~L`[~RIL►`] [~1►1

To summarize, eve conclude as follows:

(I)First-degree robbery, like every degree of robbery under

New York faw, is a violent felony as defined in ACCA,

see I S tJ.S.C. ~ 924(e)(2)(B)(i), because the forcible-takings

element commo❑ to New York robbery in every degree
requires the use or threatened use of physical force as defined

by the Supreme Court iu Curtis Johnson e U~vr~ted States, 559

[J.S. 133, 1 _i0 S.Ct. 1265, and StoIcelir~g v. I;S~ilecl Staler, 139

S. Ct. 544. This court has previously so recognized in Ur:ited

Slates a Thi~o1>>e~~, 914 F.3d ~t 770, and Stuckey v United

Stales, S78 P.3d 62, and in a Sentencing Guidelines context in

United States' a Pereira-Gor~~e~, 90 ~ F.3d 155. Ojeda cannot

urge otherwise by focusing only on the aggravating element

of first-degree robbery, wl~i(e ignoring the forcible-takings

element.

(3) The district court correctly followed controlling precedent

in identifying defendant's two prior New York State drug

convictions, one for attempted drug sale and the other for

attempted drug possession with intent to sell, as serious

drug offenses under ACCA. Further, in light of those two

drug convictions, as well as defenda~it's conviction for the

violent felony of New York first-degree robbery, the district

court correctly sentenced defendant to tl~e ACCA mandated

mini~nun~ term of 15 years' incarceration on the ~ 922(8)(1)

felon-in-possession count of conviction in this case.

"77 Accordingly, the judgment of conviction is

AFFIRMED.

All Citations
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(2) Sa~7~irel Jolr~~rso~r v United Slates, 1 i5 S. Ct. 2551, which

invalidated ACCA's residual clause definition of violent

Footnotes

* Judge Edward R. Korman, of the United States District Court for the Eastern District of New York, sitting by designation.

~ Because robbery is not among the crimes enumerated as violent felonies in 18 U.S.C. § 924(e)(2)(B)(ii), we here consider

whether Ojeda's first-degree robbery conviction qualifies as a violent felony only under ACCA's elements clause, see

id. § 924(e)(2)(B)(i).

2 Although the police arrest report indicates that Ojeda threatened his robbery victim by displaying a handgun, the

record does not clearly indicate what aggravating factor was pleaded or proved to support Ojeda's first-degree robbery

conviction. Thus, Ojeda argues that his case does not admit modified categorical review as in Stuckey v. United States,

878 F.3d at 67, where it was clear that the defendant stood convicted based on the third and fourth aggravating factors.

He submits that his case must be viewed by the minimum conduct necessary to prove any of the four aggravating factors.

See United States v. Jones, 878 F.3d 10, 17 (2d Cir. 2017) (holding that, when the record does not support a modified

categorical approach, "[w]e instead look to 'the least of [the] acts' proscribed by the statute" (alteration in original) (quoting

Curtis Johnson v, United States, 559 U.S. at 137, 130 S.Ct. 1265)). Even when we do so, however, Ojeda's ACCA

sentencing challenge fails for reasons explained in text.

3 The cited footnote draws a distinction between § 160.15 and its predecessor statute, explaining,



l~r~~t~ ~tat~s v. C7~erta, 951 ~.3d 66 {2G24}

[The] predecessor statute was far less precise, specifying as an aggravating circumstance that the perpetrator was

"armed with a dangerous weapon" (Penal Law of 1909, § 2124, subd. 1); it permitted the prosecution for first degree
robbery whether the culprit openly menaced the victim with a shotgun or, without issuing any threat to use it, merely had,
let us say, a penknife in his pocket. The more subtle grading scheme introduced by the revised Penal Law somewhat

mitigated this problem. Thus, only one who commits robbery while carrying a "deadly weapon"upon his person is now

guilty of robbery in the first degree. However, if he does not carry a weapon classified as "deadly" but instead a more

broadly defined "dangerous instrument' the statute now requires a showing not merely of possession but of "use" or

threatened "immediate use[,"] on the theory that it was the employment of such an instrumentality that was significant.

People v. Pena, 50 N.Y.2d at 407 n.2, 429 N.Y.S.2d at413 n.2, 406 N.E.2d 1347 (emphasis in original) (citations omitted).
Q. Every other circuit to address the issue since King has agreed. See United States v. Daniels, 915 F.3d 148, 152 (3d Cir.

2019) (holding ACCA's definition of serious drug offense encompasses Pennsylvania attempt and accomplice liability

crimes); United States v. Coleman, 700 F.3d 329, 339 (8th Cir. 2012) (holding attempted sale of controlled substance

involves distributing or possessing with intent to distribute so as to qualify as serious drug offense under ACCA); United

States v. Williams, 488 F.3d 1004, 1008-09 (D.C. Cir. 2007) (holding attempted distribution of cocaine qualifies as serious

drug offense underACCA); United States v. Winbush, 407 F.3d 703, 705-08 (5th Cir. 2005) (holding Louisiana attempted

possession of cocaine with intent to distribute qualifies as serious drug offense under ACCA).

5 At least one other circuit has held, in a precedential opinion, that Samue! Johnson did not invalidate—implicitly or

otherwise—the definition of the word "involving" in the context of a serious drug offense. See Unifed States v. Cain, 877

F.3d 562, 563 (5th Cir. 2017) (holding that Samuel Johnson "addressed the residual clause under the violent-felonies

portion of the ACCA" and did not "expressly or implicitly overrule" earlier decisions describing word "involving" in "serious-

drug-offense portion" of ACCA (internal quotation marks omitted)). Other circuits have held in non-precedential summary

orders that Samuel Johnson did not implicitly invalidate other ACCA definitions. See, e.g., United Sfates v. Hunter, 749

F. App'x 811, 813 (11th Cir. 2018) (summary order); United States v. Washington, 726 F. App'x 483, 484 (6th Cir. 2018)

(summary order); United States v. Cilla, 712 F. App'x 880, 884 (11th Cir. 2017) (summary order); United States v. Collazo,

672 F. App'x 796, 797 (10th Cir. 2016) (summary order).

6 Indeed, the significance of a mens rea element in providing notice is evident in a case presently before the Supreme

Court. See Shular v. United States, No. 18-662 (argued Jan. 21, 2020). Defendant there argues that his state substantive

drug conviction for selling a controlled substance does not "involve" distribution—and therefore is not a serious drug

offense—because the law under which he was convicted does not require proof of knowledge as to the substance's illicit

nature. We need not await the outcome of that case because Ojeda's attempt crimes of conviction clearly require such

knowledge. See N.Y. Penal Law §§ 110.00, 220.16(1), 220.39 (discussed infra at 75-76).
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