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FILED
United States Court of Appeals
Tenth Circuit

UNITED STATES COURT OF APPEALS  December 20, 2019
Elisabeth A. Shumaker

TENTH CIRCUIT Clerk of Court

UNITED STATES OF AMERICA,

Plaintiff - Appellee,

v No. 18-2174
' (D.C. No. 1:14-CR-02563-PJK-1)
MELVIN RUSSELL, (D.N.M)

Defendant - Appellant.

ORDER AND JUDGMENT"

Before BACHARACH, SEYMOUR, and MCHUGH, Circuit Judges.

On July 24, 2014, a federal grand jury returned a one-count indictment against
Melvin Russell for aggravated sexual abuse of C.E. in violation of 18 U.S.C. 8§ 1153,
2241(a)(1), and 2246(2)(A). Prior to trial, the district court denied a Rule 412 motion
filed by Mr. Russell seeking to introduce evidence of C.E.’s other sexual behavior. Mr.
Russell properly preserved this issue for appeal by unsuccessfully renewing his Rule 412

motion throughout the trial. Mr. Russell also requested a lesser included offense

“ This order and judgment is not binding precedent, except under the doctrines of law of
the case, res judicata, and collateral estoppel. It may be cited, however, for its persuasive
value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.
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instruction for assault by striking, beating, or wounding under 18 U.S.C. § 113(a)(4).
The district court denied Mr. Russell’s requested instruction, and the jury subsequently
found him guilty of aggravated sexual assault. He appeals and we affirm.
l.
Background

On May 19, 2014, C.E. went to Mr. Russell’s home with her friend Rochelle
Cornfield and Ms. Cornfield’s young daughter to see if Mr. Russell had alcohol for them.
While drinking with Mr. Russell, Ms. Cornfield became very intoxicated and fell asleep
with her daughter on Mr. Russell’s couch. C.E. and Mr. Russell continued talking in his
kitchen and, according to C.E., Mr. Russell became aggressive and began making lewd
comments about C.E.’s body. He then threw C.E. on a bed, tore off her clothing, and
penetrated her. During the assault, Mr. Russell choked C.E.’s neck and threatened her
with a samurai sword. Ms. Cornfield’s daughter began to cry and Mr. Russell stopped,
after which C.E. left with Ms. Cornfield and her daughter.

C.E. was given a ride to the emergency room of the San Juan Regional Medical
Center the next evening. After she requested a rape kit, Nurse Susan Eldred performed a
Sexual Assault Nurse Examination (“SANE”). As part of the exam, Nurse Eldred asked
C.E. if she had vaginal intercourse with another man within five days of the assault and
C.E. affirmed that she had. Nurse Eldred identified thirty-two separate injuries on C.E.’s
body and another seven to her genital area. She later testified that C.E.’s internal genital

injuries were consistent with “very rough handling.” Rec., vol. Il at 1084-85. During
2
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the examination, Nurse Eldred collected samples from C.E. for DNA testing. Later tests
by the FBI found Mr. Russell’s DNA on C.E.’s gluteal folds and chest. None of the
swabs tested positive for Mr. Russell’s semen, however, and none of Mr. Russell’s DNA
was found on any of the vaginal, cervical, or oral swabs.* C.E. was also examined by Dr.
Gibbs, who observed bruises to C.E.’s face, chest, abdomen, arms, legs, and external
genitalia. While Dr. Gibbs characterized C.E.’s external genital injuries as “mild and
minor,” he did not perform an internal pelvic exam. Rec., vol. V at 212.

During an interview with FBI agents, Mr. Russell confessed to raping C.E. At
trial, the jury watched a video recording of Mr. Russell’s confession. In the confession,
Mr. Russell admitted that he used a sword “to make things go [his] way” and that he was
a “very, very violent person.” Rec., vol. IV at 177, 179.

Prior to trial in 2018, Mr. Russell filed a Rule 412 motion seeking to admit as
evidence C.E.’s answer to the SANE question about her recent sexual history. He argued
that the alleged prior consensual sex could have been the source of C.E.’s present genital
injuries. While Mr. Russell pointed to testimony from Nurse Eldred that internal genital
Injuries can arise from consensual sex, he did not present testimony or other evidence that
C.E.’s particular injuries could have been caused by consensual sex. The district court
noted that Nurse Eldred had characterized C.E.’s injuries as being consistent with violent

or rough sex and that Mr. Russell had failed to provide any evidence that C.E.’s prior

1 Nurse Eldred testified that C.E. told her Mr. Russell wore a condom. See Rec., vol. IlI
at 1085.
3
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sexual encounter was rough or violent. Without more evidence to support his claim, the
court ruled that Mr. Russell’s proffered evidence was merely speculative and could not
support the admittance of C.E.’s sexual history through Rule 412(b)(1)(A) or (C).

Mr. Russell also requested a lesser included offense instruction for assault by
striking, beating, or wounding under 18 U.S.C. § 113(a)(4). In denying the proposed
instruction, the district court determined that evidence supporting the lesser included
offense was “totally lacking.” Rec., vol. V at 226. It ruled accordingly that a rational
jury could not convict of the lesser offense and acquit of the greater offense.

Mr. Russell raises multiple issues on appeal, and we address each one in turn.

.
Excluded Evidence of Victim’s Other Sexual Behavior

We review for abuse of discretion the district court’s rulings regarding the
admissibility of evidence of a victim’s prior sexual behavior. See United States v. Pablo,
696 F.3d 1280, 1297 (10th Cir. 2012). Accordingly, we will not reverse that ruling
“without a definite and firm conviction that the [district] court made a clear error of
judgment or exceeded the bounds of permissible choice in the circumstances.” United
States v. Griffin, 389 F.3d 1100, 1103 (10th Cir. 2004) (quotation marks and citation
omitted). The application of Rule 412 presents a difficult challenge because district
courts must balance the alleged victim’s interests in preventing “the invasion of privacy,
potential embarrassment and sexual stereotyping” with the defendant’s interest in

receiving a fair trial. Pablo, 696 F.3d at 1297 (citation omitted).
4
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A. Federal Rule of Evidence 412(b)(1)(A)

“[E]vidence offered to prove that a victim engaged in other sexual behavior” is
generally inadmissible. Fed. R. Evid. 412(a)(1). An exception arises when the evidence
of a victim’s prior sexual behavior is offered to prove that someone other than the
accused was the source of the victim’s injuries. Fed. R. Evid. 412(b)(1)(A). For the
exception to apply, however, the relationship between the evidence in question and the
victim’s injuries must be more than “speculative.” Pablo, 696 F.3d at 1299.

Mr. Russell argues that C.E.’s response to the SANE question concerning her
recent sexual history should have been admitted as an alternative source of her injuries.
He points to Nurse Eldred’s testimony that vaginal injuries can result from consensual
sex and that C.E. could be susceptible to easy bruising because of a liver condition. He
conceded in oral argument, however, that he offered no evidence concerning the nature of
C.E.’s alleged prior sexual behavior.

In Pablo, we affirmed the district court’s exclusion of evidence that a sexual
assault victim was in a state of partial undress in the presence of two other men
immediately prior to the sexual assault because the evidence only had a “speculative and
tenuous relationship” to the defendant’s argument. Id. The evidence proffered by Mr.
Russell is similar because it relies completely on speculation that C.E.’s specific injuries
could have been caused by prior consensual sex. Due to the lack of substantive evidence,
the district court had nothing on which to consider the application of the exception urged

by Mr. Russell. Under these circumstances, the court clearly did not abuse its discretion
5

APP. A-6



Appellate Case: 18-2174 Document: 010110278099 Date Filed: 12/20/2019 Page:

in ruling that Mr. Russell’s evidence was too tenuous to invoke the exception in Rule
412(b)(1)(A).
B. Federal Rule of Evidence 412(b)(1)(C)

A second exception to Rule 412(a) allows a trial court to admit evidence of a
victim’s prior sexual conduct when exclusion of that evidence would conflict with the
defendant’s constitutional rights. Fed. R. Evid. 412(b)(1)(C). When a defendant
challenges the exclusion of evidence on constitutional grounds, we review de novo.
United States v. Solomon, 399 F.3d 1231, 1239 (10th Cir. 2005). While a defendant’s
constitutional rights include “the right to present witnesses in his or her own defense,”
this right may be subject to restrictions imposed by a trial court. United States v. Powell,
226 F.3d 1181, 1199 (10th Cir. 2000) (citations omitted). We apply a two-part test in
determining whether a defendant’s constitutional rights were violated by the exclusion of
evidence. Id. “First, we examine whether that testimony was relevant, and if so, whether
the state’s interests in excluding the evidence outweighed [the defendant's] interests in its
admittance.” Id. (emphasis in original) (quotation marks and citation omitted). The
state’s interests in excluding evidence may include preventing issue confusion and
protecting the victim from “invasion of privacy, potential embarrassment, and
stereotyping.” ld. “Second, we examine whether the excluded testimony was material—
whether it was of such an exculpatory nature that its exclusion affected the trial’s
outcome.” Id. (emphasis in original) (quotation marks and citation omitted).

Mr. Russell contends the district court’s exclusion of evidence of C.E.’s recent
6

APP. A-7



Appellate Case: 18-2174 Document: 010110278099 Date Filed: 12/20/2019 Page: 7

sexual history violated his constitutional right to present witnesses in his defense. But
this right is limited to situations involving relevant evidence where the defendant’s
interests in admittance outweigh the state’s interests in exclusion. See id. While Mr.
Russell again points to Nurse Eldred’s testimony that vaginal injuries can result from
consensual sex, he admittedly has no evidence that prior consensual sex could have
caused C.E.’s specific injuries. Just as with his Rule 412(b)(1)(A) argument, Mr. Russell
failed to provide the district court with any evidence to consider in applying the relevance
test for Rule 412(b)(1)(C). Without more, his interests in admitting C.E.’s answers to the
SANE questions do not outweigh the state’s interest in protecting the victim’s private,
sensitive information.

Mr. Russell compares his case to United States v. Begay, 937 F.2d 515 (10th Cir.
1991), but his analogy is unpersuasive. Begay was charged with aggravated sexual abuse
of D., a minor, and he sought to prove that D.’s injuries came from another man, John
Jim, by introducing testimony of a witness who saw Jim sexually assault the victim on
three separate occasions preceding the alleged sexual assault by Begay. Id. at 517, 519.
Begay made an offer of proof and supported his claim with testimony from Dr. Wagner
stating that “it was impossible to determine from the physical examination alone whether
D.’s symptoms were caused by Begay or during earlier incidents with John Jim.” 1d. at
519. The district court held that Dr. Wagner’s testimony was inadmissible. We reversed,
reasoning that “[s]ince the prosecution relied heavily on Dr. Wagner’s testimony about

D.’s enlarged hymenal opening . . ., the right to defend by cross-examination showing
7
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that the conditions could have resulted from earlier conduct with another person was
crucial and protected by the Rule.” Id. at 520 (citation omitted). Begay is distinguishable
from the present case in significant ways. Because someone witnessed John Jim’s earlier
sexual assault of D., the court in Begay had evidence concerning the nature of the prior
sexual assault to consider when applying Rule 412(b)(1)(C). Id. at 522-23. Here, there
is a complete absence of evidence indicating that C.E.’s prior sexual behavior could have
caused her injuries. Moreover, the defendant in Begay made an offer of proof with
testimony from Dr. Wagner saying that it was impossible to tell the source of D.’s
injuries. ld. Conversely, Mr. Russell conceded in oral argument that he did not offer
similar evidence to the district court. Begay is thus distinguishable from this case and
does not control our decision.

Without more, the contention that C.E. had consensual sex within five days of the
sexual assault committed by Mr. Russell is not admissible, and we need not address the
second step of this analysis. We affirm the district court’s decision to exclude evidence
of C.E.’s other sexual behavior.

Il.
Lesser Included Offense Instruction

We review a trial court’s decision whether to give a lesser included offense
instruction for abuse of discretion. United States v. Toledo, 739 F.3d 562, 568 (10th Cir.
2014). That discretion is narrowly focused “on whether there is any evidence fairly

tending to bear on the lesser included offense.” Id. (quotation marks and citation
8
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omitted). We “cautioned that a trial court may properly deny a defendant's request for a
lesser included offense instruction only when there is no evidence to reasonably support
that conviction.” Id. (emphasis in original) (quotation marks and citation omitted).

Mr. Russell’s final argument on appeal is that the district court erred by refusing to
instruct the jury on the lesser included offense of assault by striking, beating, or
wounding. There are four elements for determining the appropriateness of a lesser
included offense instruction:

First, the defendant must make a proper request; second, the lesser included

offense must contain some but not all of the elements of the charged offense;

third, the elements differentiating the two offenses must be in dispute; and
fourth, the evidence must allow the jury to rationally acquit the defendant on

the greater charge and convict on the lesser charge.

Id. (citation omitted). The government only disputes elements three and four.

Even assuming, without deciding, that the district court erred in denying Mr.
Russell’s lesser included offense instruction, any such error was harmless. The standard
we apply to harmless error review turns on whether the error is constitutional. United
States v. Rivera, 900 F.2d 1462, 1470 (10th Cir. 1990) (en banc). A constitutional error
may be harmless if the court is “able to declare a belief that it was harmless beyond a
reasonable doubt.” 1d. (quotation marks and citation omitted). *“A non-constitutional
error is harmless unless it had a ‘substantial influence’ on the outcome or leaves one in
‘grave doubt’ as to whether it had such effect.” Id. at 1469 (quoting Kotteakos v. United

States, 328 U.S. 750, 765 (1946)). Neither the Supreme Court nor the Tenth Circuit has

recognized a federal constitutional right to a lesser included offense instruction in a non-
9
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capital case. Tiger v. Workman, 445 F.3d 1265, 1268 (10th Cir. 2006). Accordingly, we
apply the less stringent standard from Rivera to Mr. Russell’s claim of error concerning
his proposed lesser included offense instruction. See 900 F.2d at 1470.

The evidence against Mr. Russell is overwhelming. He confessed to raping C.E.
and he presented no evidence that his confession was coerced. He further admitted that
he was a “very, very violent person” and that he used a sword “to make things go [his]
way.” Rec.,vol. IV at 177, 179. The severity of C.E.’s injuries support Mr. Russell’s
statements. She had thirty-two separate injuries all over her body and an additional seven
to her genital area. Nurse Eldred testified that C.E.’s internal genital injuries were
consistent with “very rough handling.” Rec., vol. 11l at 1084-85. In rebutting this
evidence, Mr. Russell merely offered the proposition that consensual sex can cause
internal genital injuries without providing any evidence that C.E.’s specific injuries could
have arisen from consensual sex. Because we conclude that any potential error by the
district court in denying a lesser included offense instruction neither had a “substantial
influence” on the outcome nor created a “grave doubt” as to whether it had such effect,
we decline to address the merits of Mr. Russell’s argument. See Rivera, 900 F.2d at
1470.

For all the foregoing reasons, we AFFIRM.

Entered for the Court

Stephanie K. Seymour
Circuit Judge

10
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AO 245B (Rev 02/18) Judgment in a Criminal Case

Sheet 1
UNITED STATES DISTRICT COURT
District of New Mexico
UNITED STATES OF AMERICA Judgment in a Criminal Case
V.
MELVIN RUSSELL Case Number: 1:14CR02563-001PJK
USM Number: 07066-046
Defendant’s Attorney: Mark H Donatelli, Paul M
Linnenburger
THE DEFENDANT:

[0 pleaded guilty to count(s) .
[0 pleaded nolo contendere to count(s) which was accepted by the court.
X  was found guilty on count(s) S1 of Indictment after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title and Section Nature of Offense Offense Ended Count
18 U.S.C. Sec.2241(a) and Aggravated Sexual Abuse, Crime in Indian Country, 18 05/20/2014 S1

18 U.S.C. Sec. 2246(2)(A) U.S.C. Sec. 1153

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the Sentencing
Reform Act of 1984.

[ The defendant has been found not guilty on count(s) .
] Count(s) dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence,

or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay
restitution, the defendant must notify the court and United States attorney of material changes in economic circumstances.

October 25, 2018

Date of Imposition of Judgment

/s/ Paul Kelly, Jr.

Signature of Judge

Honorable Paul Kelly, Jr.
United States Circuit Judge

Name and Title of Judge

November 8, 2018

Date

APP. A-12



Case 1:14-cr-02563-PJK Document 254 Filed 11/08/18 Page 2 of 7

AO 245B (Rev 02/18) Judgment in a Criminal Case

Judgment - Page 2 of 7
Sheet 2 - Imprisonment

DEFENDANT: MELVIN RUSSELL
CASE NUMBER: 1:14CR02563-001PJK

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total term of: 235 months.

X The court makes the following recommendations to the Bureau of Prisons:

FCC Tucson, AZ and the BOP Sex Offender Treatment Program.

The defendant is remanded to the custody of the United States Marshal.
The defendant shall surrender to the United States Marshal for this district:
0 aton.

] as notified by the United States Marshal.

L0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:
1 before2 p.m.on.

] as notified by the United States Marshal.
O asnotified by the Probation or Pretrial Services Office.

O X

RETURN

I have executed this judgment as follows:

Defendant delivered on to

at with a certified copy of this judgment.

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL
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Sheet 3 — Supervised Release Judgment - Page 3 of 7

DEFENDANT: MELVIN RUSSELL
CASE NUMBER: 1:14CR02563-001PJK

SUPERVISED RELEASE
Upon release from imprisonment, you will be on supervised release for a term of: 10years .

MANDATORY CONDITIONS

You must not commit another federal, state, or local crime.
You must not unlawfully possess a controlled substance.

3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.

O The above drug testing condition is suspended, based on the court's determination that you pose a low risk of
future substance abuse. (Check, if applicable.)

4. g You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a sentence of
restitution. (check if applicable)

5. X Youmust cooperate in the collection of DNA as directed by the probation officer. (Check, if applicable)

0 You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.) as
directed by the probation officer, the Bureau of Prisons, or any state, local, or tribal sex offender registration agency in the location
where you reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

7. O Youmust participate in an approved program for domestic violence. (Check, if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the
attached page.
STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your release
from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and when
you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the
court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying the
probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses you
from doing so. If you plan to change where you work or anything about your work (such as your position or your job responsibilities),
you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10 days in advance is
not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of becoming aware of a change or
expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been convicted
of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the probation
officer.
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If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).

You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without first
getting the permission of the court.

If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may require
you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the person and
confirm that you have notified the person about the risk.

You must follow the instructions of the probation officer related to the conditions of supervision.

You must undergo a sex offense-specific assessment to determine the level of risk for sexual dangerousness, recidivism, and amenability
to treatment and formulate treatment recommendations if treatment is necessary. You may be required to pay all, or a portion of the cost
of the assessment.

You will waive your right of confidentiality and allow the treatment provider to release treatment records to the probation officer and
sign all necessary releases to enable the probation officer to monitor your progress. The probation officer shall disclose the presentence
report and/or any previous sex offender or mental health evaluations to the treatment provider.

You must submit to a search of person, property, residence, vehicles, documents, businesses, computers [as defined in 18 U.S.C.
1030(e)(1)], and other electronic communications or data storage devices or media effects, at any time, by a probation officer with
reasonable suspicion concerning a violation of a condition of probation or supervised release, or unlawful conduct by the person, in the
lawful discharge of the officer’s supervision functions. You must inform any other occupants that the premises may be subject to
searches pursuant to this condition. Failure to submit to a search may be grounds for revocation of supervision.

You will not have any direct or indirect contact or communication with the victim or his or her family, or go near or enter the premises
where the victim or his or her family resides, is employed, attends school or treatment, except under circumstances approved in advance
and in writing by the probation officer.
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DEFENDANT: MELVIN RUSSELL
CASE NUMBER: 1:14CR02563-001PJK

SPECIAL CONDITIONS OF SUPERVISION
You must not use or possess alcohol.

You must not knowingly purchase, possess, distribute, administer, or otherwise use any psychoactive
substances (e.g., synthetic cannabinoids, synthetic cathinones, etc.) that impair your physical or mental
functioning, whether or not intended for human consumption.

You must participate in a mental health treatment program and follow the rules and regulations of that
program. The probation officer, in consultation with the treatment provider, will supervise your
participation in the program. You may be required to pay all, or a portion, of the costs of the program.

You shall waive your right of confidentiality and allow the treatment provider to release treatment
records to the probation officer and sign all necessary releases to enable the probation officer to monitor
your progress. The probation officer may disclose the presentence report, any previous mental health
evaluations and/or other pertinent treatment records to the treatment provider.

You must reside in a residential reentry center for a term of (up to) 6 months. You must follow the rules
and regulations of the center.

You must not communicate, or otherwise interact, with the victim(s), either directly or through someone
else

You must undergo a sex offense-specific assessment to determine the level of risk for sexual
dangerousness, recidivism, and amenability to treatment and formulate treatment recommendations if
treatment is necessary. You may be required to pay all, or a portion of the cost of the assessment.

You shall waive your right of confidentiality and allow the treatment provider to release treatment
records to the probation officer and sign all necessary releases to enable the probation officer to monitor
your progress. The probation officer shall disclose the presentence report, any previous sex offender
evaluations and/or other pertinent treatment records to the treatment provider.

If recommended in the sex offense-specific assessment, you must begin attending and participating in sex
offender treatment consistent with the recommendations of the evaluation. You must follow the rules
and regulations of that program. The probation officer, in conjunction with the treatment provider, will
supervise your participation in the program (location, modality, duration, intensity, etc.). Furthermore,
you must submit to clinical polygraph examinations, as directed by the probation officer and/or
treatment provider. You may be required to pay a portion or all of the cost of the assessments and
treatment.

You are prohibited from viewing or possessing any material that depicts sexually explicit conduct as

defined in 18 U.S.C. 2256, including images, books, writings, drawings, video games, or videos depicting
actual sexual intercourse. This also includes computer or computer-generated images or pictures,
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whether made or produced by electronic, mechanical, or other means. Should the sex offense-specific
assessment determine this factor is not a risk, then this condition shall not be enforced.

You must not have direct contact with children under the age of 18 years without written approval of the
treatment provider in conjunction with the probation officer. If you do have any direct contact with any
child you know or reasonably should know to be under the age of 18 years, including your own children,
without the permission of the probation officer in conjunction with the treatment provider, you must
report this contact to the probation officer within 24 hours. Direct contact includes written
communication, in-person communication, or physical contact. Direct contact does not include incidental
contact during ordinary daily activities in public places.

You must participate in an outpatient substance abuse treatment program and follow the rules and
regulations of that program. The probation officer will supervise your participation in the program
(provider, location, modality, duration, intensity, etc.). You may be required to pay all, or a portion, of
the costs of the program.

You shall waive your right of confidentiality and allow the treatment provider to release treatment
records to the probation officer and sign all necessary releases to enable the probation officer to monitor
your progress. The probation officer may disclose the presentence report, any previous substance abuse
evaluations and/or other pertinent treatment records to the treatment provider.

You must submit to substance abuse testing to determine if you have used a prohibited substance.
Testing may include urine testing, the wearing of a sweat patch, a remote alcohol testing system, an
alcohol monitoring technology program, and/or any form of prohibited substance screening or testing.
You must not attempt to obstruct or tamper with the testing methods. You may be required to pay all, or
a portion, of the costs of the testing.

You must participate in and successfully complete a community-based program which provides
education and training in anger management.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this judgment
containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised Release Conditions,
available at: www.uscourts.gov.

Defendant’s Signature Date
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DEFENDANT: MELVIN RUSSELL
CASE NUMBER: 1:14CR02563-001PJK

CRIMINAL MONETARY PENALTIES

The defendant must pay the following total criminal monetary penalties under the schedule of payments.
O The Court hereby remits the defendant’s Special Penalty Assessment; the fee is waived and no payment is required.

Totals: Assessment JVTA Assessment* Fine Restitution
$100.00 $ $ $

X The determination of the restitution is deferred until a later date. An Amended Judgment in a Criminal Case will be entered after
such determination.
O The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

SCHEDULE OF PAYMENTS

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows:

A O In full immediately; or

B [X $100.00 due immediately, balance due (see special instructions regarding payment of criminal monetary penalties).

Special instructions regarding the payment of criminal monetary penalties: Criminal monetary penalties are to be made
payable by cashier's check, bank or postal money order to the U.S. District Court Clerk, 333 Lomas Blvd. NW, Albuquerque,
New Mexico 87102 unless otherwise noted by the court. Payments must include defendant's name, current address, case
number and type of payment.

The Court finds the Mandatory Restitution Act of 1996 is applicable in this case. The Court intends to order
restitution; however, restitution has not yet been determined. Therefore, the Court will establish a restitution amount and
schedule at a later date.

Based on the defendant’s lack of financial resources, the Court will not impose a fine or a portion of a fine.

However, in accordance with U.S.S.G. SE1.2(e), the Court has imposed as a special condition that the defendant

reside at a residential reentry center. The Court concludes the total combined sanction without a fine or alternative sanction,
other than the defendant reside at a residential reentry center, is sufficiently punitive.

The defendant is subject to the provisions of the Justice for Victims of Trafficking Act of 2015, which requires the
Court to assess an amount of $5,000 on any non-indigent person or entity convicted of an offense under 18 U.S.C.
Chapters 77, 109A, 110, 117; or Section 274 of the Immigration and Nationality Act (8 U.S.C. § 1324). The

Court finds the defendant is indigent and will not be required to pay the $5,000 assessment.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is
due during the period of imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of
Prisons' Inmate Financial Responsibility Program, are made to the clerk of court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.
Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) JVTA assessment, (8) penalties; and (9) costs, including cost of prosecution and

court costs.

* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

Plaintiff,
V.
No. 1:14-¢r-02563-PIK-1
MELVIN RUSSELL,
Defendant.

ORDER ON DEFENDANT’S RULE 412 MOTION

THIS MATTER came on for consideration of Defendant’s Rule 412 Motion filed
April 23, 2018, (ECF No. 208) and the court heard argument from the parties in
accordance with Rule 412(c}2) on May 4, 2018. Upon consideration thereof, the Motion
is not well taken and should be denied.

The court considered Mr. Russell’s proffer under Fed. R. Evid. 412(b){1}(A)}{C).
Although not argued at the hearing, Mr. Russell also argues that the procedure required
by Rule 412 is unconstitutional and violates due process, the right against self-
incrimination, and the right to counse! as outlined in the Fifth and Sixth Amendments.
ECF No. 208, at 1. He maintains that Rule 412 penalizes him by making him provide the
govemment with attorney work-product including his trial strategy. The court finds no

authority supporting the proposition; the case relied upon, Spevack v. Klein, 385 U.S.

DNM 870
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511 (1967), held that disbarring a lawyer for the mere invocation of the Fifth Amendment
privilege against self-incrimination was unconstitutional. Here, Mr. Russell is free to
pursue his trial strategy, but he must do it with relevant and admissible evidence. Just as
a court may place reasonable limits on cross-examination, so too may it apply procedures

to ensure that the concerns of Rule 412 are satisfied. See United States v. Torres, 937

F.2d 1469, 1473 (9th Cir. 1991). Moreover, Rule 412 expressly allows admissibility
when exclusion would compromise constitutional rights, Fed. R. Evid. 412(b)(1){(C), so
the court finds no basis for concluding that the procedure itself violates his constitutional
rights.

MTr. Russell seeks to admit evidence that the alieged victiim had vaginal intercourse
with someone other than Mr. Russell within five days of the incident in question. He
suggests that someone else could be responsible for her injuries, particularly given her
medical condition. Fed. R. Evid. 412(b){(1){A}. He also seeks to admit evidence that he
had consensual sex with the alleged victim one month prior to the incident in question,
ostensibly to demonstrate later consent. Fed. R. Evid. 412(b){(1}B). He also contends
that his proposed evidence satisfies Rule 412(b)(1)(C) which allows admission of specific
instances of sexual behavior when exclusion would violate his constitutional rights. As
became clear at the hearing, Mr. Russell also seeks to admit as impeachment evidence the
alleged victim’s initial statement to the SANE nurse that she had consensual sex within
five days of the alleged sexual assault, in contrast to her current position that she does not

retnember. Rule 412 plainly applies to cross-examination of the alleged victim about past
-2-

DNM 871
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sexual behavior, Torres, 937 F.2d at 1472-73; see also Fed. R. Evid. 412 adwisory

committee’s note {0 1994 amendment (noting that Rule 412 bars “evidence relating to the

alleged victim’s sexual behavior or alleged sexual predisposition, whether offered as

substantive evidence or for impeachment.” (emphasis added)).

Based on the record to date, Mr. Russell has brought no specific evidence to the
court’s attention tending to show that someone else was responsible for the aileged
victin’s injuries or that the prior sexual encounter was in any way violent or rough. Fed.
R. Bvid. 412(cX1)(A). The SANE nurse indicated that the injuries suggest violent or
rough sex, and no evidence suggests otherwise. The defendant’s “proffered evidence

bears no adequate connection” to the injuries or events in this case. See United States v.

Pablo, 696 F.3d 1280, 1299 (10th Cir. 2012} {(upholding exclusion where the evidence
bears “only a speculative and tenuous relationship” to the claim that others may have
caused the injuries). In short, the proffer comes up short, and afier considering the
alternative bases urged, Fed. R. Evid. 412(b){1)(A), (C), the court concludes that
exclusion is warranted.

Mr. Russell is correct that under Fed. R. Evid. 412(b){(1)}(B), the court may admit
evidence of his prior sexual encounter with the alleged victim if offered to prove consent.
The government disputes that the prior sexual encounter was consensual, ECF No. 217, at
7, and for that reason as well as the tenuous connection between the prior sexual
encounter and this alleged sexual assault (there is no evidence of bruising or physical

trauma in the prior sexual encounter like there is in the present case), it seems dubsous

3.
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that the evidence would fall under 412°s exception. See United States v. Pumpkin Seed,

572 F.3d 552, 560 (8th Cir. 2009). However, assuming that the evidence would cross
412’s barrier, the court must still conduct a Rule 403 balancing test to determine

admissibility. See United States v. Powell, 226 F.3d 1181, 1198 (10th Cir. 2000). The

court finds that having (disputed) consensual sex once one month prior contains very
little probative value to the issues presented. As mentioned above, no evidence has been
presented that the prior sexual encounter resulted in injuries or bruising as in the present
case, making the connection between the two encounters dubious. Indeed, Mr. Russell’s
varying characterization of his conduct for the present case toward the alleged victim
ranges from denial to lack of memory io rape, and now consent. Finally, the evidence
that the prior sexual encounter was consensual is thin at best. The court finds that this
evidence would be unfairly prejudicial, confuse and mislead the jury, and he a waste of
time. These dangers substantially outweigh any probative value the evidence has and so
the evidence should be excluded.

Insofar as impeaching the alleged victim with her prior statement about consensual
intercourse, the court believes this evidence should be excluded under Rule 412 because

it does not fall mto any of the exceptions. See United States v. Withorn, 204 F.3d 790,

795 (8th Cir. 2000) (“{1]mpeaching the victim’s truthfulness and showing her capability
to fabricate a story ‘are not recognized exceptions to Rule 412.”” (quoting United States

v, White Buffalo, 84 F.3d 1052, 1054 (8th Cir.1996}}). Furthermore, the court is

persuaded that the probative value is minimal given the circumstances of this alleged

-4-
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offense. See United States v. Azure, 845 F.2d 1503, 1506 (8th Cir. 1988). The exclusion

of such evidence is not arbitrary or disproportionate given the purposes which Rule 412 is

designed to serve. See Pumpkin Seed, 572 F.3d at 560,

NOW, THEREFORE, IT IS SO ORDERED that Defendant’s Rule 412 Motion
filed April 23, 2018, (ECF No. 208) is denied.

DATED this 6th day of May 2018 at San ew Mexico.

Sitting by Designation

DNM 874
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1 enforcement?
2 A. No, it's not. There's no collaboration. It's an exchange
3 of basic information.
4 Q. And you already knew that Jerrick Curley out of Shiprock

S had been assigned as the responding officer. Is that correct?

6 A, I probably obtained that informing from the dispatch.

7 Q. So are you saying that you filled out this form after the
B fact, or did you fill it out as you were examining Ms. E 7

9 A. Parts of it —- The parts that are related to the medical
10 assessment are filled out during that time, but the case number

11 and things like that are not important during the physical
12 examination and would have been done later.
13 0. And that appears right at the front of your packet, does

14 it not, under the heading "SANE Intake"?

15 A. Yes.
14 0. And it also -- And you note your dispatch time, arrival
17 time, and patient arrival time, correct?

18 A. Yes.

19 0. And you note any comments pertaining to the time of

20 dispatch, correct?

21 A. Yes.

22 Q. And you note whether or not the patient was accompanied by
23 anyocne. Is that correct?

24 A, That's correct.

25 0. And in this case, in fact, there were two other people in

Danna Schutte Everett
Official United States Court Reporter
100 N. Church, Las Cruces, New Mexico 88001
{575)528-165¢
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Argument of Defense Counsel and Oral Ruling of the District Court
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APP. A-108



APP. A-109



APP. A-110



APP. A-111



APP. A-112



APP. A-113



APP. A-114



APP. A-115



Argument of Defense Counsel and Oral Ruling of the District Court on
Mr. Russell’s Request for Lesser-Included Jury Instruction on
“Assault by Striking, Beating or Wounding,” Contained on Appeal, Vol. V

APP. A-116



APP. A-117



APP. A-118



APP. A-119



APP. A-120



APP. A-121



APP. A-122



APP. A-123



APP. A-124



APP. A-125





