No.

In The
Supreme Court of the Anited States

LC,

Petitioner,
v.

MG,
Respondent.

'S
v

On Petition for a Writ of Certiorari
to the Supreme Court of Hawaii

é
v

PETITION FOR A WRIT OF CERTIORARI

'S
v

Robert H. Thomas Rebecca A. Copeland
Counsel of Record LAW OFFICE OF REBECCA A.
rht@hawaiilawyer.com COPELAND
Joanna C. Zeigler 1170 Nuuanu Avenue
DAMON KEY LEONG No. 372041
KUPCHAK HASTERT Honolulu, Hawaii 96817
1003 Bishop Street (808) 792-3803

1600 Pauahi Tower
Honolulu, Hawaii 96813
(808) 531-8031

Co-counsel for Petitioner




QUESTIONS PRESENTED

While LC—a U.S. Navy officer—was deployed over-
seas, her wife MG became pregnant by assisted repro-
duction. MG had not sought LLC’s consent to having a
child, or to the assisted reproduction procedure. L.C
was not present for the birth of the child in Hawaii.
They share no biological connection. LC has never met
the child. However, LC’s name was included by MG on
the birth certificate as “co-parent” without LC’s con-
sent. Hawaii’s Uniform Parentage Act (UPA) provides
that “[a] man is presumed to be the natural father of a
child if . . . [h]e and the child’s natural mother are or
have been married to each other and the child is born
during the marriage. . . .” The unanimous Hawaii Su-
preme Court held that under the UPA and Hawaii’s
marriage equality act, the term “father” includes both
men and women. Because LC and MG were in a valid
marriage at the time of the child’s birth, LC was pre-
sumed to be the child’s legal parent. But a bare major-
ity of the court also concluded that the statute did not
permit LC to rebut the presumption of paternity by in-
troducing evidence that she did not consent to her wife
having a child.

The question presented is:

Does the Fourteenth Amendment require that a
spouse, who 1s presumed to be the parent of a child be-
cause she 1s married to the child’s natural mother, be
able to rebut that presumption with evidence she did
not consent to having the child?
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PARTIES TO THE PROCEEDING

LC, petitioner on review, was the petitioner-appel-
lant below.

MG and the Child Support Enforcement Agency,
State of Hawaii, were the respondents-appellees be-
low.

CORPORATE DISCLOSURE STATEMENT

Both Petitioner LC and Respondent MG are indi-
viduals.

STATEMENT OF RELATED CASES

The following are proceedings in other courts that
are directly related to this case:

e Collins v. Gayle, FC-P No. 16-1-6009, Family
Court of the First Circuit, State of Hawaii. De-
cision and Order entered Nov. 1, 2018.

e LC v. MG, No. SCAP-16-0000837, Supreme
Court of the State of Hawaii. Judgment entered
on Feb. 4, 2019.

Petitioner is not aware of any other proceedings
that are directly related to this case.



111

TABLE OF CONTENTS

Page

Index to APPendixX .....ccceeeeeeeiiiiiiiiiiiiieeee e, v
Table of Authorities.......cccccevviiiiiiiiiieiiiiiiiiiiiieeeen, Vi
PETITION FOR WRIT OF CERTIORARI ................ 1
OPINIONS BELOW ....ccooiiiiiiiiieieieeeeeee e 1
JURISDICTION ... 1
CONSTITUTIONAL PROVISIONS AND

STATUTES INVOLVED .......cccoovviiiiiiiieeiieeeee. 1
INTRODUCTION ....oovtiiiiiiiiieiiiiiiieee e 5
STATEMENT ......ooiiiiiiieeeee e 7
L FACTS ettt 7

A. While LC Was Deployed And Without
Obtaining Consent, Her Wife Became Preg-
nant By Assisted Reproduction .......................

B. LC’s Petition To Disestablish Parentage ........
II. PROCEEDINGS BELOW.......oovviiiiiiiiiiiiiiiiiiiiiiians

A. Hawaii Family Court: “Legal Parentage
Incorporates A Rebuttable Presumption

Of Consent To The Artificial
Insemination”......ccooueeeeeeee e

B. Hawaii Supreme Court: A Spouse
Cannot Rebut The Marital Presumption
Of Parentage By Proving Lack Of
Consent To Assisted Reproduction ................

C. The Same 3-2 Majority Declined Briefing
On The Federal Issues........ccccuvvvvvvveveverennnnnnns



v

TABLE OF CONTENTS—Continued

REASONS FOR GRANTING THE PETITION

I. IRREBUTTABLE PRESUMPTIONS
“HAVE LONG BEEN DISFAVORED”

IT. AS INFRINGEMENTS ON
FUNDAMENTAL LIBERTY,
IRREBUTTABLE PRESUMPTIONS ARE
VIEWED WITH STRICT SCRUTINY

ITI. AN IRREBUTTABLE PRESUMPTION OF
PARENTAGE DENIES EQUAL
PROTECTION

IV. THE HAWAII COURT DEPRIVED
PETITIONER OF THE OPPORTUNITY

TO PRESENT HER CONSTITUTIONAL
ARGUMENTS

CONCLUSION



v

INDEX TO APPENDIX

App.
Supreme Court of Hawaii Opinion
(Opinion of the court except as to Part I11(B)
and Opinion as to Part III(B) by
Nakayama, J., in which Reckenwald, C.J.,
joins) (Oct. 4, 2016)...ccuiiriieiiiiiiiieiiieieeeeeeeaeann, 1

Opinion of the court by McKenna, J., as to
Part III(B).coueeniiiiiieieeieeee e, 50

Order Denying Motion for Reconsideration

and Reargument (By: Mckenna, Pollack, and

Wilson, JdJ., with Nakayama, J., dissenting
separately with whom Recktenwald,

C.d., joins) (Nov. 2, 2018)...ceceiriiriiriiinennennenennannnn 72

Concurrence and Dissent (By: Nakayama, J.,
in which Recktenwald, C.dJ., joins) (Nov. 2, 2018)....74

Judgment on Appeal (Feb. 4, 2019)........cceceveinen.. 76
Decision and Order, Family Court of the First
Circuit, State of Hawaii (Nov. 1, 2016)................... 77

Governor’s Message No. 1113 (Apr. 17, 2019)........ 100

Hawaii Revised Statutes § 584-4, Presumption
(0] 0121 73 0 6 1 1 ) PN 105



vi

TABLE OF AUTHORITIES

Page
CASES
Adarand Constructors v. Pena,

515 U.S. 200 (1995) ..covvviieieeieeieeeeeeeeeeeeeeeeeeeeeeeee 21
Bell v. Burson, 402 U.S. 535 (1971) .ccccceeeeeeeeeennnn. 17
Bd. of Cty. of Comm’rs v. Umbehr,

518 U.S. 668 (1996) ....coevvvvveeeeeeeeeeeeeeeeeeeeeeee 23-24
Branti v. Finkel, 445 U.S. 507 (1980) ........cceeeee... 23
Brinkley v. King,

701 A.2d 176 (Pa. 1997) ................ 13-14, 27-28, 32
Carey v. Population Servs. Int’l,

431 U.S. 678 (1977) evveeereeeeninnnenreneeennraneennannnns 21-22
Dolan v. City of Tigard,

512 U.S. 374 (1994) ccoovveeeieieeeeeeeeeeeeeeeeeeeeeeeeeeeee 23
Eisenstadt v. Baird,

405 U.S. 438 (1972) .evvvvvrrerrrnnrnnrrnnennnnns 6, 29, 30-31
Henderson v. Adams, No. 17-1141

(Tth Cir. 2017) weveeeeieieiiiiiiiiiiieiiieiieeeeeaaaaes 13
In re Baby Doe, 353 S.E.2d 877

(S.C. 1987 ettt eaeaaeaeaeeaaaaees 19
In re Marriage of L.M.S. v. S.L.S.,

312 N.W.2d 853 (Wis. Ct. App. 1981)................. 19
Laura WW. v. Peter WW., 51 A.D.3d 211

(N.Y App. Div. 2008) ...ceeeeiiiiiiiiiiiicieeeeeeeeeee, 19
Mathews v. Eldridge, 424 U.S. 319 (1974) ....... 17, 26
Mathews v. Lucas, 427 U.S. 495 (1976).................. 30
McLaughlin v. Jones, 401 P.3d 492

(AT1Z. 2007) eveeiiiininiiiiiiiiieaaeaeeeaaaaaaes 16
Michael H. v. Gerald G.,

491 U.S. 110 (1989) c.ovveeeiiiiiieeeeeviceeeeeeevnnnn, passim

NPA v. WBA, 380 S.E.2d 178
(Va. Ct. App. 1989) ..cveeiiiieeeeeeee e 16



vil

TABLE OF AUTHORITIES—Continued

Page
Obergefell v. Hodges,

133 S. Ct. 2675 (2015) ....cceeeeeennnnn. 14, 21, 26-27
Perry v. Sindermann, 408 U.S. 593 (1972)............. 24
Pickering v. Bd. of Educ.,

391 U.S. 563 (1968) ...ovvveverrrrrrrrrrrrnnrenrenannnnennnnnnns 23
Planned Parenthood v. Casey,

505 U.S. 833 (1992) .ccovvvvveeeiiieiieeeeeeeeeeeeeeee 21, 27
PruneYard Shopping Center v. Robins, 447

U.S. 74 (1980) ceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 33
Reed v. Reed, 404 U.S. 71 (1971) ceeeeevrivvirriieeennn.. 29
San Antonio Indep. Sch. Dist. v.

Rodriguez, 411 U.S. 1 (1973) ..coovvvvrriiieeeeeeeeeennns 21
Shineovich v. Shineovich, 214 P.3d 29

(Or. Ct. App. 2009) ..ovveieeeeeiieieeeiceeee e, 17
Stanley v. Illinois,

405 U.S. 645 (1972) ..vvvverrernninennnnrnnnnnnns 6, 26, 27, 30
T.F.v. B.L., 813 N.E.2d 1244 (Mass. 2004)............ 29
Troxel v. Granville, 530 U.S. 57 (2000) ......ccceeenn...... 5
United States v. Windsor,

570 U.S. 744 (20183) cevvvvieieeieeeeeeeeeeeeeeeeeeeeeeeeeeeeee 14
Viandis v. Kline, 412 U.S. 441 (1973)....ccvvvveennnnn.... 17
Wendy G-M v. Erin G-M,

985 N.Y.S.2d 845 (N.Y. Sup. Ct. 2014)............... 18

CONSTITUTIONS

U.S. Constitution amend. XIV .......ccccceeeeennn. passim
STATE STATUTES

Code of Ala. § 26-7-7(2) ...ovvvveeeeeeeeiieeiiiiiciieeeeeeeeeenas 18

Ariz. Rev. Stat. § 25-501(B) .....coeeeeeeiiiiiiiiiiiieee, 18



viil

TABLE OF AUTHORITIES—Continued

Page
Ark. Code Ann. § 28-9-209(C) ...coeeeeeeeeeeeeeeeeeeeeeenn, 18
Cal. Fam. Code § 7613 .....oovvviieeeeeiiiiieiiicieee e, 18
Colo. Rev. Stat. Ann. § 19-4-106(1) .....coeeeeeeeeennnnnnns 18
13 Del. C. § 8-T04(a) ..vvvvvvrrrerrrrrnrnrereninneeeeeeeeneennennnns 18
Fla. Stat. § T42.11(1) wovveeeeeeeeeeeeeeeeeeereeeeereras 18-19
Haw. Rev. Stat. § 584-4 (2006) .........ccvvveeee..n. passim
Idaho Code § 39-5403(1) .coeeeeeeeevviiiiiiieeeeeeeeeeee, 19
Kan. Stat. Ann. § 23-2301 ....ccooovivieeiiiiiiieeeiiiiieeees 19
Ann. L. Mass. § 4B ..., 19
OTHER AUTHORITIES

June Carbone, The Legal Definition of

Parenthood: Uncertainty at the Core of

Family Identity, 65 La. L. Rev.

1295 (2008) cceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 15

Michael S. DePrince, Note, Same-Sex Mar-
riage and Disestablishing
Parentage: Reconceptualizing Legal
Parenthood Through Surrogacy, 100
Minn. L. Rev. 797 (2015)....ccccvvveeeieviieeeeennnn. 14,
Theresa Glennon, Somebody’s Child:
Evaluating the Erosion of the Marital
Presumption of Paternity, 102 W. Va. L.

ReV. 547 (2000) ...eveeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeeeeen 14-

Leslie Joan Harris, Obergefell’s

Ambiguous Impact on Legal Parentage,

92 Chicago-Kent L. Rev. 55 (2017) ............... 14,
Gretchen Livingston, The Changing

Profile of Unmarried Parents, Pew

Research Center, Apr. 25, 2018.......ccceeevvvvvnnnnnnnn.



1X

TABLE OF AUTHORITIES—Continued
Page

Gretchen Livingston, About one-third of

U.S. children are living with an

unmarried parent, Pew Research Center,

Apr. 27, 2018 oo 30
Joyce A. Martin, et al., Births: Final Data

for 2017, National Vital Statistics

Reports, Vol. 67, NO. 8...ovvveiiiiiieeiiiiiieeeieeieee 13
Raymond C. O’Brien, Obergefell’s Impact

on Functional Families, 66 Cath. U. L.

Rev. 363 (2017) ccceeeeeieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 16
Nancy D. Polikoff, A Mother Should Not

Have to Adopt Her Own Child:

Parentage Laws for Children of Lesbian

Couples in the Twenty-First Century,

2 Stan. J. Civ. Rts & Civ. Liberties,

201 (2009) e 19-20
Jennifer Sroka, Note, A Mother

Yesterday, but Not Today: Deficiencies of

the Uniform Parentage Act for

Non-Biological Parents in Same-Sex

Relationships, 47 Valparaiso U. L.

Rev. 537 (2013) coooeeieiiiieeieeeeeeeeeeeeeeeeeeeeeeeeeeee 32



1
PETITION FOR WRIT OF CERTIORARI

LC respectfully petitions for a writ of certiorari to
review the judgment of the Supreme Court of Hawaii.

'S
v

OPINIONS BELOW

The majority opinion of the Hawaii Supreme Court
(except as to Part III(B) (App. 1-49), and the opinion of
the court as to Part III(B) (App. 50-71) are reported at
430 P.3d 400. The decision and order of the Family
Court of the First Circuit, State of Hawaii (App. 77) is
not reported.

é
v

JURISDICTION

The Hawaii Supreme Court entered judgment on
February 4, 2019. The court denied rehearing (App.
72-75) on November 2, 2018. On March 8, 2019 and
May 22, 2019, Justice Kagan extended the time to file
this petition until July 4, 2019. This Court’s jurisdic-
tion is invoked under 28 U.S.C. § 1257(a).

'S
v

CONSTITUTIONAL PROVISIONS
AND STATUTES INVOLVED

The Due Process Clause of the Fourteenth Amend-
ment provides, “nor shall any State deprive any person

of life, liberty, or property, without due process of
law[.]” U.S. Const. amend. XIV.

The Equal Protection Clause of the Fourteenth
Amendment provides, no State shall “deny to any per-

son within its jurisdiction the equal protection of the
laws.” U.S. Const. amend. XIV.

Section 584-4 of Hawaii’s Uniform Parentage Act




provides:

(a) A man is presumed to be the natural father
of a child if:

(1) He and the child’s natural mother are or
have been married to each other and the child is
born during the marriage, or within three hun-
dred days after the marriage is terminated by
death, annulment, declaration of invalidity, or
divorce, or after a decree of separation is en-
tered by a court;

(2) Before the child’s birth, he and the child’s
natural mother have attempted to marry each
other by a marriage solemnized in apparent
compliance with law, although the attempted
marriage is or could be declared invalid, and:

(A) If the attempted marriage could be
declared invalid only by a court, the child is born
during the attempted marriage, or within three
hundred days after its termination by death, an-
nulment, declaration of invalidity, or divorce; or

(B) If the attempted marriage is invalid
without a court order, the child is born within
three hundred days after the termination of co-
habitation;

(3) After the child’s birth, he and the child’s
natural mother have married, or attempted to
marry, each other by a marriage solemnized in
apparent compliance with law, although the at-

tempted marriage is or could be declared inva-
lid, and:

(A) He has acknowledged his paternity of
the child in writing filed with the department of
health;
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(B) With his consent, he is named as the
child’s father on the child’s birth certificate; or

(C) He 1is obligated to support the child
under a written voluntary promise or by court
order;

(4) While the child is under the age of major-
1ity, he receives the child into his home and
openly holds out the child as his natural child,;

(5) Pursuant to section 584-11, he submits to
court ordered genetic testing and the results, as
stated in a report prepared by the testing labor-
atory, do not exclude the possibility of his pater-
nity of the child; provided the testing used has
a power of exclusion greater than 99.0 per cent
and a minimum combined paternity index of
five hundred to one; or

(6) A voluntary, written acknowledgment of
paternity of the child signed by him under oath
is filed with the department of health. The de-
partment of health shall prepare a new certifi-
cate of birth for the child in accordance with sec-
tion 338-21. The voluntary acknowledgment of
paternity by the presumed father filed with the
department of health pursuant to this para-
graph shall be the basis for establishing and en-
forcing a support obligation through a judicial
proceeding.

(b) A presumption under this section may
be rebutted in an appropriate action only by
clear and convincing evidence. If two or more
presumptions arise which conflict with each
other, the presumption which on the facts is
founded on the weightier considerations of pol-
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1cy and logic controls. The presumption is rebut-
ted by a court decree establishing paternity of
the child by another man.

Haw. Rev. Stat. § 584-4 (2006). The entirety of this
statute is reproduced at App. 105-107.

é
v
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INTRODUCTION

The intensely personal decision to conceive and
raise a child—perhaps even more than the freedom to
marry the person you love—remains at the core of our
fundamental liberties and humanity. Absent compel-
ling circumstances, the law cannot force a person to
become a parent. The Supreme Court of Hawaii, how-
ever—without the benefit of briefing or argument by
the parties—sua sponte concluded that simply because
two people were married, state law privileges one
spouse with the power to unilaterally choose for them
both whether to undertake the enormous responsibil-
ity of having a child.

The 3-2 court held that the presumption of parent-
age in Hawaii’s Uniform Parentage Act (UPA) could
not be rebutted by a presumed parent by proof of her
lack of consent to her wife’s assisted reproduction pro-
cedure. With no meaningful way of rebutting the stat-
utory presumption, Petitioner LC has in effect been
pressed into service to parent a child she did not con-
sent to have, has never met or held out as her own, and
1s being required to economically support for the indef-
inite future, simply by virtue of her former marital sta-
tus. Although presuming a married person is the legal
parent of a child is constitutional, it is another matter
entirely when that presumption is impossible to rebut.
Our traditions of respect for personal dignity and au-
tonomy demand no less. This Court has consistently
held irrebuttable presumptions are a violation of Due
Process because they eliminate any ability to be heard
on the issue and to show that the presumption should
not be applied in an individual case. Irrebuttable pre-
sumptions are “cheaper and easier” but in the case of
whether somebody agreed to become a parent, some
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kind of individualized determination is required. See
Stanley v. Illinois, 405 U.S. 645, 649 (1972). That in-
cludes the ability to rebut the presumption with proof
that the presumed parent did not consent to becoming
a parent. Moreover, the Hawaii Supreme Court’s in-
terpretation of Haw. Rev. Stat. § 584-4 violated LC’s
equal protection rights because it treated those who
can identify a child’s two parents differently from
those who cannot. Thus, the law gives different treat-
ment to classes on “the basis of criteria wholly unre-
lated to the objective of that statute.” Eisenstadt v.
Baird, 405 U.S. 438, 447 (1972).

The Hawaii Supreme Court has in essence forced
Petitioner to adopt a child she did not consent to hav-
ing, and with whom she has had no contact, simply be-
cause Petitioner was married to a person who unilat-
erally decided to conceive. Forcing someone to become
a parent simply because she was married offends the
Constitution’s most fundamental precepts about per-
sonal autonomy and liberty.

The Hawaii court upheld the presumption on the
theory that it is better for a child to have two parents,
even if one of them is being forced into the role. That
difficult question is subject to debate, of course. But
what cannot be disputed is that the Constitution ap-
plies in Family Court, as equally as it does elsewhere:
LC did not surrender her fundamental rights and her
basic human dignity simply because the State issued
her a marriage certificate.

This Court should review this important case.

b
v
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STATEMENT
I. FACTS

A. While LC Was Deployed And Without
Obtaining Consent, Her Wife
Became Pregnant By Assisted
Reproduction

LC, a woman, is a career flight officer in the United
States Navy. App. 80. She and MG, a woman, were le-
gally married in October of 2013. App. 80. Her military
duties eventually took L.C to Hawaii, and she and MG
lived in military sponsored housing on Oahu. App. 82.
In January 2015 and for the next eight months, L.C
was deployed overseas. App. 4.

While LC was deployed, without seeking L.C’s con-
sent, MG underwent assisted reproduction and be-
came pregnant. App. 85. The Hawaii fertility facility
that conducted the procedure did not obtain LC’s con-
sent despite her being MG’s spouse. An anonymous
sperm donor is the child’s natural father, and MG is
the natural mother. LC could not be the natural parent
of the child. LC was not present at the child’s birth.
App. 93. Without LC’s consent, MG named her as a co-
parent on the child’s birth certificate. App. 7. LC 1is,
however, not a co-parent: she did not name the child,
has never held the child out as her own, and has never
met the child. App. 93.

LC contacted the Hawaii Department of Human
Services to have her name removed from the birth cer-
tificate but was informed that an order disestablishing
parentage was required.

B. LC’s Petition To Disestablish Parentage

In January 2016, LC filed for divorce in Hawaii
Family Court because MG had not respected LC’s
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wishes not to have a child. Along with the divorce pe-
tition, LLC petitioned to disestablish parentage. App. 7.
At the time of LC’s petition, the child was two months
old. LC’s main argument for disestablishing parentage
was that she did not consent to MG undergoing as-
sisted reproduction nor had she affirmed parentage
post-birth under Hawaii’s UPA, and, consequently was
neither the child’s natural nor legal parent.

II. PROCEEDINGS BELOW

A. Hawaii Family Court: “Legal Parentage
Incorporates A Rebuttable Presumption
Of Consent To The Artificial
Insemination”

After a two-day trial, the Family Court relying on
Haw. Rev. Stat. § 584-4(a)(1), concluded that L.C was
the presumed “father” of the child because LC and MG
were legally married at the time the child was born.
App. 94. The court further concluded that LC could re-
but the presumption of parentage by clear and con-
vincing evidence that she did not consent to MG un-
dergoing assisted reproduction. App. 96. However, the
court concluded that LLC had not rebutted the pre-
sumption. App. 96.

B. Hawaii Supreme Court: A Spouse Cannot
Rebut The Marital Presumption Of
Parentage By Proving Lack Of Consent
To Assisted Reproduction

LC appealed. In the Hawaii Supreme Court, all
parties and the State of Hawaii as amicus curiae ac-
cepted that the UPA entitled L.C to rebut the presump-
tion by proving lack of consent and focused their argu-
ments on whether she had submitted sufficient proof.
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App. 51. A three-Justice majority of the court, how-
ever, sua sponte concluded the statute does not include
proof of lack of consent as a means of rebutting the
marital presumption of parentage. App. 51-52. It did
so without briefing or argument.

The unanimous court first concluded that the UPA
does not require a biological connection to a child in
order for a married person to be deemed a legal parent.
App. 25 (“Both the language and the purpose of the
UPA indicate that a genetic or biological connection is
not required for a legal parent-child relationship to ex-
1st.”). Second, the entire court also concluded that the
marital presumption of paternity applies to both same-
sex and opposite-sex spouses, even though the statute
uses the non-gender-neutral term “father.” App. 28
(“Finally, the UPA further suggests that, despite the
gender-specific language in HRS § 584-4(a), the pre-
sumptions of paternity equally apply in determining
the existence or nonexistence of a mother-child rela-
tionship.”).

A three-Justice majority, however, in an opinion
by Justice McKenna (joined by Justices Pollack and
Wilson) concluded that “based on fundamental princi-
ples of statutory interpretation, lack of consent to arti-
ficial insemination is not a method of rebutting the
marital presumption of parentage under HRS § 584-
4(a).” App. 62. The majority referenced the UPA’s his-
tory, and noted that the Hawaii legislature omitted
section 5 of the 1973 Uniform Parentage Act (the form
of UPA adopted by the Hawaii legislature) when it
adopted the model statute. App. 56-58. Because sec-
tion 5 addressed consent to artificial insemination and
the legislature excised that provision, the majority
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concluded, “judicial recognition of this method of re-
butting parentage would constitute adoption of a
method expressly rejected by the Legislature[.]” App.
60.

However, the majority also concluded that even if
section 5 had been adopted, the purpose of that provi-
sion “was not to provide a method of rebutting or dis-
establishing the presumption of parentage under sec-
tion 4(a)(1). Rather, the purpose of section 5 of the
1973 UPA was to provide another method of establish-
ing paternity when no presumption under section 4 ex-
isted to provide a father to a child.” App. 62-63 (em-
phasis in original). The court also concluded: (1) allow-
Ing consent to rebut the presumption in assisted repro-
duction cases would essentially open the floodgates to
parties asserting lack of consent in other cases; (2) a
consent rule would raise spousal privilege issues; and
(3) a consent rule is not in the best interests of the
child. App. 64-71. The majority concluded the over-
arching purposes of the UPA is “to ensure that every
child, to the extent possible,” has another parent to pro-
vide the child with these financial benefits.” App. 62.

Under the majority’s ruling, “the only specific
methods for rebutting a parentage presumption delin-
eated by HRS § 584-4(b) involve a parent under one
presumption being replaced by a parent under another
presumption or as determined by court decree.” App.
61. In other words, if there is no other presumed par-
ent—which here there is not—the presumption cannot
be overcome.

Two dJustices dissented. Chief Justice Reckten-
wald (joined by Justice Nakayama) concluded that
“[b]oth parties agree that one way in which a party
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may rebut the presumption of parentage is to demon-
strate, by clear and convincing evidence, that he or she
did not consent to the spouse’s artificial insemination
procedure, and operated under that assumption in the
family court and on appeal.” App. 34. The dissent
pointed out that the three-Justice majority’s conclu-
sion that the presumption cannot be rebutted by evi-
dence of the lack of consent should not have been de-
cided without argument and briefing:

However, the Majority holds that a spouse cannot
rebut the marital presumption of parentage
through demonstrating by clear and convincing ev-
1dence a lack of consent to the artificial insemina-
tion procedure that led to the birth of the child. Ma-
jority at 1. To the extent that this position was not
argued or briefed by the parties at any point in
these proceedings, the Majority errs in raising sua
sponte the validity of this method of rebuttal on ap-
peal. Moreover, as I interpret the statutory lan-
guage of the UPA, I conclude that the UPA does not
bar a party from attempting to rebut the presump-
tion of parentage in an artificial insemination case
by proving that he or she did not consent to the ar-
tificial insemination procedure.

App. 35 (citation omitted). The dissent concluded it
was not necessary for the majority to have determined
that the statute does not recognize a spouse’s ability to
rebut the presumption of parentage by evidence of a
lack of consent to assisted reproduction. App. 45. In-
stead, the dissenting Justices concluded LC had not
introduced clear and convincing evidence to rebut the
presumption. App. 45-46.

The majority opinion, by contrast, expressly de-
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clined to address that question. App. 62. Thus, the ma-
jority never reached the issue of whether LLC had re-
butted the presumption.

C. The Same 3-2 Majority Declined Briefing
On The Federal Issues

Because the court had not had the benefit of brief-
ing or argument regarding the federal constitutional
issues which the majority’s ruling raised, LC asked the
court to reconsider, or at the very least accept briefing
on whether it is constitutional to prohibit a presumed
parent from rebutting a presumption with evidence
she did not consent to having a child.

But the same three-Justice majority, over the same
dissent, rejected that request. See App. 72-76.1

1 Shortly after the Hawaii Supreme Court issued the opinions, the
Hawaii legislature responded to majority’s ruling. Amending a
different section of the UPA, the legislature determined, “the
court’s majority overreached in its conclusion that the legisla-
ture’s removal of this provision in its initial adoption of the Uni-
form Parentage Act indicates express legislative intent to pre-
clude any evidence of non-consent to an artificial insemination
procedure as a rebuttal to the presumption of parentage.” App.
101-102. Although the legislature thoroughly rejected the court
majority’s statutory analysis, this amendment did not affect this
case, and thus did not remedy the constitutional problems which
resulted.

The Legislature did not amend Haw. Rev. Stat. § 584-4 (the sec-
tion applicable to LLC which the Hawaii court had interpreted),
but instead amended Haw. Rev. Stat. § 584-12, the section gov-
erning “[e]vidence relating to paternity.” The legislature con-
cluded, “[t]he purpose of this Act is to clarify that evidence of an
alleged parent’s non-consent to an artificial insemination proce-
dure that resulted in the birth of a child may be considered as
evidence relating to paternity in an action regarding the parent-
age of a that child.” App. 102. In other words, the amendment
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REASONS FOR GRANTING THE PETITION

It should not be surprising that due to changes in
science and society, courts nationwide have been
struggling to adapt traditional legal rules to scenarios
that may have been unthinkable a mere generation
ago.?2 Questions about whether and how newly recog-
nized relationships fit into existing rules are, without
question, difficult ones, often with few legal anteced-
ents. See, e.g., Henderson v. Adams, No. 17-1141 (7th
Cir. 2017) (questioning whether a state may, con-
sistent with substantive due process and equal protec-
tion, presume the biological fatherhood of a birth
mother’s husband without also automatically confer-
ring parental status on a birth mother’s wife). Brinkley
v. King, 701 A.2d 176, 180-81 (Pa. 1997) (declining to

adds an additional method of establishing paternity. Thus, alt-
hough the amendment was an attempt to include consent as a
means of rebutting the presumption of parentage in assisted re-
production cases, the amendment unfortunately did not do so.
The Hawaii Supreme Court majority concluded that under sec-
tion 5 of the UPA, proof of a lack of consent is not admissible to
rebut the presumption of parentage because the “purpose of Sec-
tion 5 of the 1973 UPA was to provide another method of estab-
lishing paternity when no presumption under Section 4 existed to
provide a father to a child.” App. 63. Thus, like section 5, the leg-
islature’s amendment of chapter 584 simply provides another
method of establishing paternity and did not amend Haw. Rev.
Stat. § 584-4 to recognize a presumed parent’s right to introduce
evidence to rebut the presumption.

2 See, e.g., Joyce A. Martin, et al., Births: Final Data for 2017,
National Vital Statistics Reports, Vol. 67, No. 8. at 5
(https://'www.cdec.gov/nchs/data/mvsr/nvsr67/nvsr67_08-508.pdf)
(“The percentage of all births to unmarried women was 39.8% in
2017, unchanged from 2016 and the lowest level since 2007. The
percentage of all births to unmarried women peaked in 2009 at
41.0%").


https://www.cdc.gov/nchs/data/nvsr/nvsr67/nvsr67_08-508.pdf
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apply the marital presumption of paternity—which
was adopted to foster the preservation of marriages—
to cases in which the marriage is already broken “be-
cause the nature of male-female relationships appears
to have changed dramatically since the presumption
was created”).3

Consequently, despite having a uniform national
rule under the Fourteenth Amendment requiring
same-sex marriage, the rights and resultant responsi-
bilities and burdens of same-sex spouses—particularly
regarding children of these relationships—remain
subject to a mix of decisions which vary from state-to-
state. See Leslie Joan Harris, Obergefell’s Ambiguous
Impact on Legal Parentage, 92 Chicago-Kent L. Rev.
55, 56 (2017) (United States v. Windsor, 570 U.S. 744
(2013), and Obergefell v. Hodges, 133 S. Ct. 2675 (2015)
“also have the potential to affect the law of parent-
child relations more broadly, particularly the law that
determines who is a legal parent. However, how the
cases will affect this area of the law is at best ambigu-
ous.”). The lower courts have adopted rules described
as “complex” and “doctrinal chaos,” in which “dramat-
ically different substantive and procedural law appl[y]

. in different states.” Michael S. DePrince, Note,
Same-Sex Marriage and Disestablishing Parentage:
Reconceptualizing Legal Parenthood Through Surro-
gacy, 100 Minn. L. Rev. 797, 805-806 (2015) (citing
Theresa Glennon, Somebody’s Child: Evaluating the
Erosion of the Marital Presumption of Paternity, 102

3 See also Gretchen Livingston, The Changing Profile of Unmar-
ried Parents, Pew Research Center, Apr. 25, 2018
(https://www.pewsocialtrends.org/2018/04/25/the-changing-pro-
file-of-unmarried-parents/) (“One-in-four parents living with a
child in the United States today are unmarried.”).


https://www.pewsocialtrends.org/2018/04/25/the-changing-profile-of-unmarried-parents/
https://www.pewsocialtrends.org/2018/04/25/the-changing-profile-of-unmarried-parents/
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W. Va. L. Rev. 547, 548-566 (2000)). “Not only are ju-
risdictions irreconcilably divided in their approach to
parentage, decisions under settled law in a given
county may not necessarily come out the same way.”
June Carbone, The Legal Definition of Parenthood:
Uncertainty at the Core of Family Identity, 65 La. L.
Rev. 1295, 1295 (2005).

This case presents the unanswered question from
Michael H. v. Gerald G., 491 U.S. 110, 120 (1989): does
due process require consent before a person is pre-
sumed to have parented a child? There, the Court con-
cluded a presumption that a husband was the child’s
natural father did not deny due process to the child’s
actual natural father, a stranger to the marriage. Id.
at 120-21. The Court narrowly upheld the presump-
tion, relying on historical traditions of denying adul-
terous third-parties paternity rights, emphasizing the
“historic respect” “traditionally accorded to the rela-
tionships that develop within the unitary family.” Id.
at 123-28.

The presumption recognized by the Hawaii Su-
preme Court, by contrast, upends that respect by pro-
hibiting a person from introducing evidence of her lack
of consent to becoming a parent, simply because she is
married. The court never undertook the analysis
which Michael H. and the Due Process and Equal Pro-
tection Clauses require. See Michael H., 491 U.S. at
120-21 (““irrebuttable presumption cases must ulti-
mately be analyzed as calling into question not the ad-
equacy of procedures but—Ilike our cases involving
classifications framed in other terms, the adequacy of
the ‘fit’ between the classification and the policy the
classification serves.”). Presumptions of parentage
keyed to marital status may serve an important func-
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tion. But when a person gets married, she does not sur-
render her fundamental right to decide whether to be-
come a parent and all that this entails.

I. IRREBUTTABLE PRESUMPTIONS “HAVE
LONG BEEN DISFAVORED”

The common law held to “the notion that ‘a parent
owes a duty of support only to his or her natural or
legally adopted child[.]” DePrince, Disestablishing
Parentage, 100 Minn. L. Rev. at 805. See, e.g., NPA v.
WBA, 380 S.E.2d 178 (Va. Ct. App. 1989) (husband
who was not the biological father of his wife’s child
cannot be required to support the child after divorce
because he reared and supported the child since birth
under the false belief that he was the father). Tradi-
tionally, legislatures and courts adopted presumptions
of parentage to overcome the stigmas associated with
“legitimacy” by presuming that a child born during a
valid marriage is the child of both spouses, to provide
two sources of financial support for a child, and to pro-
mote two-parent nuclear families. Raymond C.
O’Brien, Obergefell’s Impact on Functional Families,
66 Cath. U. L. Rev. 363, 431 (2017) (“The UPA is
meant to assist putative parents, men and women,
seeking to establish parentage in the context of func-
tional families, often utilizing assisted reproductive
technology. In addition, the UPA seeks to serve the
best interests of children involved.”) (footnote omit-
ted). More recently (including in this case), the pre-
sumption is employed to promote marriage equality.
See, e.g., McLaughlin v. Jones, 401 P.3d 492, 498 (Ariz.
2017) (“The marital paternity presumption is a benefit
of marriage, and [under the Fourteenth Amend-
ment . . . the state cannot deny same-sex spouses the
same benefits afforded opposite-sex spouses.”). The fit,
however, has not been precise. “When most children
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were born to married women, this rule served to iden-
tify as the legal father the man who was most likely to
be a child’s biological and social father. However, as
non-marital childbearing increased dramatically, rely-
ing primarily on marriage to determine legal paternity
became unsustainable.” Harris, Obergefell’'s Ambigu-
ous Impact on Legal Parentage, 92 Chicago-Kent L.
Rev. at 57 (footnote omitted).

No doubt these are all legitimate state interests.
But these interests do not exist in a void, and “[s]tat-
utes creating permanent irrebuttable presumptions
have long been disfavored under the Due Process
Clauses of the Fifth and Fourteenth Amendments.”
Viandis v. Kline, 412 U.S. 441, 446 (1973); Bell v. Bur-
son, 402 U.S. 535, 542 (1971) (where a statute provided
a presumption of fault for class of uninsured motorists
“due process requires that when a State seeks to ter-
minate an interest such as that here involved, it must
afford ‘notice and opportunity for hearing appropriate
to the nature of the case’ before the termination be-
comes effective”). That is because “[t]he fundamental
requirement of due process is the opportunity to be
heard ‘at a meaningful time and in a meaningful man-
ner, Mathews v. Eldridge, 424 U.S. 319, 333 (1974) (ci-
tation omitted). Which an irrebuttable presumption by
definition fails.

Consequently, where a child is conceived through
assisted reproduction, some states require a possible
biological connection before the presumption arises.
See Shineovich v. Shineovich, 214 P.3d 29, 36 (Or. Ct.
App. 2009) (“By the very terms of the statute, for the
presumption of parentage to apply, it must be at least
possible that the person is the biological parent of the
child.”). Many other jurisdictions do not mandate a bi-
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ological connection but do require—by statute or com-
mon law—either express consent of the spouse to the
procedure, or that a court at least consider proof of lack
of consent, to rebut a presumption of parentage. See,
e.g., Wendy G-M v. Erin G-M, 985 N.Y.S.2d 845 (N.Y.
Sup. Ct. 2014) (both same-sex spouses consented to ar-
tificial insemination procedure; “The spouse paid for
the sperm donation and executed a consent form that
allowed the purchased sperm to be used for the artifi-
cial insemination of the birth-mother.”). 4

4 See also Code of Ala. § 26-7-7(a) (“Consent by a married woman
to assisted reproduction for herself must be in a record signed by
the woman and her husband and maintained by the assisting li-
censed physician.”); Ariz. Rev. Stat. § 25-501(B) (“A child who is
born as the result of artificial insemination is entitled to support
from the mother as prescribed by this section and the mother’s
spouse if the spouse either is the biological father of the child or
agreed in writing to the insemination before or after the insemi-
nation occurred.”); Ark.Code Ann. § 28-9-209(c) (“Any child con-
ceived following artificial insemination of a married woman with
the consent of her husband shall be treated as their child for all
purposes of intestate succession. Consent of the husband is pre-
sumed unless the contrary is shown by clear and convincing evi-
dence.”); Cal. Fam. Code § 7613 (“If a woman conceives through
assisted reproduction with semen or ova or both donated by a do-
nor not her spouse, with the consent of another intended parent,
that intended parent is treated in law as if he or she were the
natural parent of a child thereby conceived. The other intended
parent’s consent shall be in writing and signed by the other in-
tended parent and the woman conceiving through assisted repro-
duction.”); Colo Rev. Stat. Ann. § 19-4-106(1) (“If, under the su-
pervision of a licensed physician or advanced practice nurse and
with the consent of her husband, a wife consents to assisted re-
production with sperm donated by a man not her husband, the
husband is treated in law as if he were the natural father of a
child thereby conceived.”); 13 Del. C. § 8-704(a) (“Consent by a
woman and an intended parent of a child conceived via assisted
reproduction must be in a record signed by the woman and the
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This rule recognizes and protects the putative par-
ent’s autonomy and liberty interests in not having a
child by affirming his or her right to present evidence
of lack of consent to the artificial insemination proce-
dure. See, e.g., Nancy D. Polikoff, A Mother Should Not

intended parent.”); Fla. Stat. § 742.11(1) (“Except in the case of
gestational surrogacy, any child born within wedlock who has
been conceived by the means of artificial or in vitro insemination
is irrebuttably presumed to be the child of the husband and wife,
provided that both husband and wife have consented in writing
to the artificial or in vitro insemination.”); Idaho Code § 39-
5403(1) (“Artificial insemination shall not be performed upon a
woman without her prior written request and consent and the
prior written request and consent of her husband.”); Kan. Stat.
Ann. § 23-2301 (“The technique of heterologous artificial insemi-
nation may be performed in this state at the request and with the
consent in writing of the husband and wife desiring the utiliza-
tion of such technique for the purpose of conceiving a child or chil-
dren.”); Ann. L. Mass. GL § 4B (“Any child born to a married
woman as a result of artificial insemination with the consent of
her husband, shall be considered the legitimate child of the
mother and such husband.”); see also Laura WW. v. Peter WW., 51
A.D.3d 211, 217 (N.Y App. Div. 2008) (“Consistent with our
State’s strong presumption of legitimacy, as well as the compel-
ling public policy of protecting children conceived via AID, we fol-
low the lead of other jurisdictions that impose a rebuttable pre-
sumption of consent by the husband of a woman who conceives by
AID, shifting the burden to the husband to rebut the presumption
by clear and convincing evidence.”); In re Baby Doe, 353 S.E.2d
877, 878 (S.C. 1987) (“We hold that a husband who consents for
his wife to conceive a child through artificial insemination, with
the understanding that the child will be treated as their own, is
the legal father of the child born as a result of artificial insemina-
tion and will be charged with all the legal responsibilities of pa-
ternity, including support.”); In re Marriage of L.M.S. v. S.L.S.,
312 N.W.2d 853, 855 (Wis. Ct. App. 1981) (“We hold that a hus-
band who, because of his sterile condition, consents to his wife’s
impregnation, with the understanding that a child will be created
whom they will treat as their own, has the legal duties and re-
sponsibilities of fatherhood, including support.”).
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Have to Adopt Her Own Child: Parentage Laws for
Children of Lesbian Couples in the Twenty-First Cen-
tury, 2 Stan. J. Civ. Rts & Civ. Liberties, 201, 233
(2009) (“When a lesbian couple decides to have a child,
one woman commonly conceives using donor semen. A
statute delineating that her consenting partner is also
the child’s parent is a simple means of establishing her
parentage[.]”) (emphasis added). Consent may not nec-
essarily overcome a marital presumption, but it is at
the very least constitutionally relevant.

II. AS INFRINGEMENTS ON FUNDAMENTAL
LIBERTY, IRREBUTTABLE
PRESUMPTIONS ARE VIEWED WITH
STRICT SCRUTINY

The Hawaii court’s majority, by contrast, inter-
preted the UPA to adopt what is, in our case, an irre-
buttable presumption. Under the court’s interpreta-
tion of Haw. Rev. Stat. § 584-4, the only way to rebut
the presumption of paternity is by replacing the pre-
sumed parent with another, or by a court decree. See
App. 61. On its face, the majority’s interpretation of
section 584-4 acknowledged situations where a pre-
sumed parent might overcome the presumption: (1) if
a non-spouse third-party receives the child into his or
her home and holds the child out as their own; (2)
where a third party has executed a voluntary written
acknowledgment of paternity; or (3) if a court orders
genetic testing which reveals the biological father. See
Haw. Rev. Stat. §§ 584-4(a)(4), (6), (5).

But in LC’s case, each of these theoretical possibil-
ities is illusory. Because this is a same-sex marriage
and the child’s natural father is anonymous and can-
not be determined, LC’s only way to avoid the pre-
sumption that she is the child’s legal parent would be
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to have a third-party consider child as theirs, a situa-
tion not presented here. Where, as here, a child is con-
ceived by assisted reproduction, and where the pre-
sumed parent attempts to disestablish parentage be-
fore or soon after birth and the biological father is an
anonymous donor who cannot legally be deemed the
father, there is no way to rebut the presumption of par-
entage. But the majority determined that consent is
not relevant, stripping LC of her constitutional rights.

A fundamental constitutional right is one that is
“explicitly or implicitly guaranteed by the Constitu-
tion” and strict scrutiny applies where a fundamental
right is at stake. San Antonio Indep. Sch. Dist. v. Ro-
driguez, 411 U.S. 1, 33, 38 (1973). Under strict scru-
tiny, a law is unconstitutional unless it is “narrowly
tailored” to achieve a “compelling governmental inter-
est.” Adarand Constructors v. Pena, 515 U.S. 200, 227
(1995). LLC possesses a fundamental right to her liberty
interest in privacy, and to make her own personal de-
cisions about procreation and family relationships.
Obergefell, 135 S. Ct. at 2599 (“choices concerning con-
traception, family relationships, procreation, and chil-
drearing” are protected by the constitution); Planned
Parenthood v. Casey, 505 U.S. 833, 851 (1992) (“Our
law affords constitutional protection to personal deci-
sions relating to marriage, procreation, contraception,
family relationships, child rearing, and education.”).
This Court’s “precedents ‘have respected the private
realm of family life which the state cannot enter.” Id.
(citation omitted). LC did not surrender—either to her
spouse or especially to the State of Hawaii—*“matters
involving the most intimate and personal choices a
person may make in a lifetime, choices central to per-
sonal dignity and autonomy, are central to the liberty
protected by the Fourteenth Amendment,” simply by
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virtue of her choice to get married. Id.; Carey v. Popu-
lation Servs. Int’l, 431 U.S. 678, 685 (1977) (“The deci-
sion whether or not to beget or bear a child is at the
very heart of this cluster of constitutionally protected
choices. That decision holds a particularly important
place in the history of the right of privacy[.]”). Nor by
her compulsory military assignment to a jurisdiction
that does not permit rebuttal of the presumption by
proof of a lack of consent. If being a parent is a funda-
mental right, see Troxel v. Granville, 530 U.S. 57, 65
(2000) (“the interest of parents in the care, custody and
control of their children—is perhaps the oldest of the
fundamental liberty interests recognized by this
Court”), then LC cannot be forced by the State of Ha-
walii to involuntarily adopt a child, and for the next two
decades bear the financial responsibility which that
entails simply by virtue of her now-ended marriage
and her inability to point to a third party.

The Hawaii Supreme Court majority opinion pro-
vides that the purpose of the UPA 1is “to ensure that
every child, to the extent possible,” has another parent
to provide the child with these financial benefits.” App.
61. Certainly, no one would argue that providing fi-
nancial support for a child is an unworthy governmen-
tal interest. However, the Hawaii court’s majority
simply assumed that this interest outweighed any in-
terests which LC and other married persons possess,
expressly rejecting briefing and argument on the ques-
tion. Thus, it avoided analyzing whether rendering ir-
rebuttable the presumption of paternity in this case is
narrowly tailored to avoid unnecessary abridgments of
LC’s fundamental constitutional rights.

Although it is certainly an appropriate state inter-
est to ensure that a parental presumption applicable
to opposite-sex marriages applies with equal force to
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same-sex marriages,® a same-sex spouse’s fundamen-
tal right to choose whether to become a parent cannot
be sacrificed, even to further as important an interest
as marriage equality. Neither same-sex nor opposite-
sex spouses may be forced to become parents without
their consent.

Relatedly, the State of Hawail may not condition
the benefits of marriage on spouses surrendering their
constitutional right to liberty and autonomy. See, e.g.,
Dolan v. City of Tigard, 512 U.S. 374 (1994) (“Under
the well-settled doctrine of ‘unconstitutional condi-
tions,” the government may not require a person to give
up a constitutional right—here the right to receive just
compensation when property is taken for a public
use—in exchange for a discretionary benefit conferred
by the government where the benefit sought has little
or no relationship to the property.”); Pickering v. Bd.
of Educ., 391 U.S. 563, 568 (1968) (teachers may not
be compelled to relinquish their First Amendment
rights as a condition of employment); Branti v. Finkel,
445 U.S. 507, 514-15 (1980) (“the Court has made clear
that even though a person has no ‘right’ to a valuable
governmental benefit and even thought the govern-
ment may deny him the benefit for any number of rea-
sons, there are some reasons upon which the govern-
ment may not rely. It may not deny a benefit to a per-
son on a basis that infringes his constitutionally pro-
tected interests—especially, his interest in freedom of
speech or associations, his exercise of those freedoms
would in effect be penalized and inhibited.”); Bd. of

5 See, e.g., T.F. v. B.L., 813 N.E.2d 1244 (Mass. 2004) (non-mar-
ried partner affirmatively consented to the insemination; court
concluded that had the parties been married, the consenting part-
ner would be presumed to be the child’s legal parent).
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Cty. of Comm’rs v. Umbehr, 518 U.S. 668, 674-75
(1996) (“our modern ‘unconstitutional conditions’ doc-
trine holds that the government ‘may not deny a ben-
efit to a person on a basis that infringes his constitu-
tionally protected . . . freedom of speech’ even if he has
no entitlement to that benefit”) (quoting Perry v. Sin-
dermann, 408 U.S. 593, 597 (1972)).

Marriage, as this Court has held, is not simply a
governmental benefit, but is a fundamental right.
Thus, at the very least, the court below was obligated
to weigh LC’s constitutional liberty and autonomy in-
terests, against the policy of two people being finan-
cially obligated to provide for a child, and not consider
only the interests of the state, the child, and the spouse
who unilaterally made the decision to conceive. Were
1t subject to the required strict scrutiny, the Hawaii
Supreme Court majority’s analysis of the marital pre-
sumption could not pass muster, because LC’s consti-
tutional rights to privacy and the ability to determine
who her family is and when and how she will raise chil-
dren far outweighs any state interest in having two
people be financially obligated to pay for a child, or in
the preservation of marriage.

In Michael H., this Court in a series of opinions con-
cluded that a presumption that a husband was the
child’s natural father did not deny due process to the
child’s actual natural father even though he could not
rebut the presumption. Michael H., 491 U.S. at 120-

21.6 The Court’s majority noted, “irrebuttable pre-
sumption cases must ultimately be analyzed as calling

6 See id. at 136 (Brennan, J., dissenting, joined by Marshall and
Blackmun, JJ) (“In a case that has yielded so many opinions as
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into question not the adequacy of procedures but—Ilike
our cases involving classifications framed in other
terms, the adequacy of the ‘fit’ between the classifica-
tion and the policy the classification serves.” Id.

There, Michael—the child’s natural father who con-
ceived the child during an extramarital affair with
Gerald’s wife—filed an action to establish paternity,
which was rejected because Gerald was presumed by
law to be the child’s father. Id. at 114-15. A California
statute adopted a rebuttable marital presumption that
could only be overcome by spouses, and not by someone
such as Michael. Id. at 113. Gerald asserted he should
be able to overcome the statutory presumption to show
that he, not Michael, was the child’s natural father.
The statute did not allow Michael to overcome the pre-
sumption. The Court narrowly upheld the presump-
tion as applied to Michael, relying on historical tradi-
tions of not providing adulterous parties paternity
rights, emphasizing the “historic respect” “tradition-
ally accorded to the relationships that develop within
the unitary family.” Id. at 123-28. Here, however, LLC’s
interest is not in preserving the unitary family (which
plainly does not exist here). Rather, it is the recogni-
tion and protection of her right of privacy and auton-
omy in making decisions regarding the creation of a
child. A decision in which she plainly possesses a crit-
ical interest. The majority’s analysis did not con-
sider—much less give any weight to—LC’s fundamen-
tal constitutional rights, nor did it weigh those inter-
ests against the state’s professed interests.

has this one, it is fruitful to begin by emphasizing the common
ground shared by a majority of this Court.”).
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In the family law context, this Court has admon-
1shed irrebuttable presumptions. In Stanley v. Illinois,
the issue before the Court was whether the Illinois law
that presumed unwed fathers to be unfit parents un-
constitutional. 405 U.S. 645, 649 (1972). This Court
concluded, “[p]rocedure by presumption is always
cheaper and easier than individualized determination.
But when as here, the procedure forecloses the deter-
minative issues of competence and care, when it ex-
plicitly disdains present realities in deference to past
formalities, it needlessly risks running roughshod over
the important interests of both parent and child. It
therefore cannot stand.” Id. at 656. Further, the State
in that case insisted “on presuming rather than prov-
ing Stanley’s unfitness solely because it is more con-
venient to presume than to prove. Under the Due Pro-
cess Clause that advantage is insufficient to justify re-
fusing a father a hearing when the issue at stake is the
dismemberment of his family.” Id. at 658.

The Hawaii Supreme Court’s creation of an irrebut-
table presumption of parentage violated LC’s right to
due process. “Procedural due process imposes con-
straints on governmental decisions which deprive in-
dividuals of ‘liberty’ or ‘property’ interests within the
meaning of the Due Process Clause of the Fifth or
Fourteenth Amendment.” Mathews, 424 U.S. at 335.
Some form of hearing is required before an individual
is finally deprived of a liberty or property interest. Id.
at 333. The importance of LC’s private interest of de-
ciding when and with whom she will have children and
whether she is financially responsible for such chil-
dren, i1s a fundamental liberty interest protected by
due process. Obergefell, 135 S. Ct. at 2597 (The funda-
mental liberties protected by the due process clause



27

extend to “certain personal choices central to individ-
ual dignity and autonomy, including intimate choices
that define personal identity and beliefs”); Planned
Parenthood v. Casey, 505 U.S. 833, 851 (1992).

Here, creating an irrebuttable presumption of par-
entage violates LC’s due process rights, as she has no
opportunity for a hearing to rebut the marital pre-
sumption even though she did not consent to the as-
sisted reproduction procedure and thus had no choice
in whether she would become a parent. The Hawaii
Supreme Court disregarded LC’s liberty interests and
only concentrated on the state’s interest to ensure chil-
dren have a stable upbringing and do not become
wards of the state. App. 61. However, to force someone
to become a parent against their will because their
spouse underwent a procedure that was out of their
control, 1s, like in Stanley, the cheaper and easier path
rather than an individualized determination. Notably,
a person is not required to be married (and thus pro-
vide two parents) when deciding to undergo assisted
reproduction; but the Hawaii Supreme Court’s deci-
sion punishes those who are married and did not con-
sent.

The Pennsylvania Supreme Court’s decision in
Brinkley v. King, 701 A.2d 176 (Pa. 1997), is an exam-
ple of a court requiring an individualized determina-
tion and refusing to apply a blanket one-size-fits-all
rule. Id. at 180 (“Thus, the essential legal analysis in
these cases is twofold: first, one considers whether the
presumption of paternity applies to a particular case.
If it does, one then considers whether the presumption
has been rebutted.”). The court acknowledged that the
marital presumption of paternity was designed to “pro-
mote the policy behind the presumption: the preserva-
tion of marriages.” Id. at 181. However, the court also
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recognized that the presumption could not be blindly
applied to every situation:

We now question the wisdom of this application of
the presumption because the nature of male-female
relationships appears to have changed dramati-
cally since the presumption was created. There was
a time when divorce was relatively uncommon and
marriages tended to remain intact. Applying the
presumption whenever the child was conceived or
born during the marriage, therefore, tended to pro-
mote the policy behind the presumption: the
preservation of marriages. Today, however, separa-
tion, divorce, and children born during marriage to
third party fathers is relatively common, and it is
considerably less apparent that application of the
presumption to all cases in which the child was con-
ceived or born during the marriage is fair. Accord-
ingly, consistent with the ever-present guiding
principle of our law, cessante ratione legis cessat et
ipsa lex, we hold that the presumption of paternity
applies in any case where the policies which under-
lie the presumption, stated above, would be ad-
vanced by its application, and in other cases, it does
not apply.

Id. at 180-81. The court held that because the spouses
had already separated at the time of the complaint, the
“presumption of paternity, therefore, has no applica-
tion to this case, for the purpose of the presumption, to

protect the institution of marriage, cannot be fulfilled.”
Id. at 181.

The Hawaii court’s majority, by contrast, did not
ask that same question. It did not consider whether
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the state’s interest in promoting marriage and in chil-
dren not becoming financial wards of the public apply
here, or even is substantially undermined by a court
considering evidence that the non-birth spouse did not
consent to an assisted reproduction procedure. Rather,
by determining that consent is not a factor in these
cases, the Hawaii Supreme Court stripped a presumed
parent who did not consent to the assisted reproduc-
tion procedure of their due process right to an individ-
ualized determination and the opportunity to rebut
the presumption.

III. AN IRREBUTTABLE PRESUMPTION OF
PARENTAGE DENIES EQUAL
PROTECTION

Similar reasons animate equal protection concerns.
LC was denied equal protection because she does not
have the same opportunity to rebut the marital pre-
sumption as another presumptively legal parent who
has the ability to identify another father who is not
married to the mother. Nor does the statutory pre-
sumption apply at all to couples who are not married.
See, e.g., T.F. v. B.L., 813 N.E.2d 1244 (Mass. 2004)
(non-married partner was not presumed to be the
child’s parent, despite affirmatively consenting to her
partner’s artificial insemination). The Equal Protec-
tion Clause of the Fourteenth Amendment denies the
States “the power to legislate that different treatment
be accorded to persons placed by a statue into different
classes the basis of criteria wholly unrelated to the ob-
jective of that statute.” Eisenstadt v. Baird, 405 U.S.
438, 447 (1972) (quoting Reed v. Reed, 404 U.S. 71, 75-
76 (1971)). This Court has held in a case in which the
state did not grant to unmarried fathers the same
hearing which state law granted married divorced par-



30

ents and unmarried mothers that doing so “inescapa-
bly” violates equal protection:

We have concluded that all Illinois parents are con-
stitutionally entitled to a hearing on their fitness
before their children are removed from their cus-
tody. It follows that denying such a hearing to Stan-
ley and those like him while granting it to other Il-
linois parents is inescapably contrary to the Equal
Protection Clause.

Stanley v. Illinois, 405 U.S. 645, 658 (1972). As fewer
families with children are centered on a married cou-
ple, this disparity will only become more pronounced.”
“A classification must be reasonable, not arbitrary,
and must rest upon some ground of difference having
a fair and substantial relation to the object of the leg-
1slation so that all persons similarly circumstanced
shall be treated alike.” Id.; Mathews v. Lucas, 427 U.S.
495, 511 (1976) (“[T]o conclusively deny one subclass
benefits presumptively available to the other denies
the former the equal protection of the laws guaranteed
by the due process provision of the Fifth Amend-
ment.”). The same holds true for treating parentage
differently based on whether a person was married at
the time. See Eisenstadt, 405 U.S. at 454 (“On the
other hand, if Griswold is no bar to a prohibition on

7“The share of U.S. children living with an unmarried parent has
more than doubled since 1968, jumping from 13% to 32% in 2017.
That trend has been accompanied by a drop in the share of chil-
dren living with two married parents, down from 85% in 1968 to
65%.” Gretchen Livingston, About one-third of U.S. children are
living with an unmarried parent, Pew Research Center, Apr. 27,
2018 (https://www.pewresearch.org/fact-tank/2018/04/27/about-
one-third-of-u-s-children-are-living-with-an-unmarried-parent/).



31

the distribution of contraceptives, the State could not,
consistently with the Equal Protection Clause, outlaw
distribution to unmarried but not to married persons.
In each case the evil, as perceived by the State, would
be 1dentical, and the underinclusion would be 1nvidi-
ous.”).

The Hawaii Supreme Court concluded that the
State has an interest in providing financial support for
children. However, those interests are not furthered by
making a distinction between those spouses that can
1dentify a third-party father and those who cannot. As
stated above, the only way for L.C to rebut the marital
presumption was if there was another known father
claiming paternity, creating a weightier presumption.
However, here, the law 1s not applied equally because
another father cannot be identified as the natural fa-
ther is anonymous (and likely could not claim pater-
nity anyway by virtue of his contractual agreement).
The law bars certain individuals from exercising their
fundamental rights as to how and when they will form
their family. Therefore, LC is among a subclass of
spouses that cannot rebut the presumption of pater-
nity.

IV. THE HAWAII COURT DEPRIVED
PETITIONER OF THE OPPORTUNITY
TO PRESENT HER CONSTITUTIONAL
ARGUMENTS

A final word on why this Court should consider
this case, even though it may not obviously exhibit the
usual indicia which compel discretionary review. The
court below—although over dissent—refused to con-
sider Petitioner’s constitutional arguments; and the
lower courts generally have not presented a classic
“split,” even though their rulings on parentage are con-
fusing and not consistent.
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But that does not mean the issue which this case
presents 1s isolated. Indeed, a cursory review of the
headlines reveals that this and similar issues are be-
coming more common, not less. See, e.g., Jennifer
Sroka, Note, A Mother Yesterday, but Not Today: Defi-
ciencies of the Uniform Parentage Act for Non-Biologi-
cal Parents in Same-Sex Relationships, 47 Valparaiso
U. L. Rev. 537, 539 (2013) (“Jurisdictions are greatly
divided in the treatment of non-biological parents,
which results in a lack of uniformity among the states
for individuals wishing to establish legal parental sta-
tus.”). Because of advances in science and society, the
circumstances in these cases are ever-developing and
may be subject to endless permutation, even where the
particular cases are often by their nature sui generis.

The existing body of law is of little help. For exam-
ple, in cases like Michael H. where a biological parent
seeks a role in a his or her child’s life, many legisla-
tures and courts have made the policy choice of dis-
counting that person’s rights in favor of the marital
family. But does that rationale hold up in a society
where the marital family is subject to evolving mores,
and is not as important as it once was? And is preser-
vation of the marital family today such a compelling
interest that it demands forcing a person to serve as a
parent, even though she never agreed to? See, e.g.,
Brinkley, 701 A.2d at 181 (declining to apply the mar-
ital presumption of paternity because the purpose be-
hind the statute would not be fulfilled by applying the
presumption). And the analysis surely is different in a
case such as this one where instead of seeking to es-
tablish parental rights, a spouse is trying to disclaim
them. It is one thing to employ the presumption of pa-
ternity to grant what could be seen as a benefit of mar-
riage, but another entirely to use it to force it. LC was
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deprived of the opportunity to make her case that the
balance tips in favor of her rights to liberty and auton-
omy, because the Hawaii Supreme Court never ap-
plied the required analysis.

Finally, absent this Court’s review, Petitioner has
nowhere else to go to vindicate her constitutional
rights because the Hawaii Supreme Court’s majority,
by rejecting her request for briefing and argument on
the constitutional issues, denied her a forum. In lim-
ited circumstances such as these, this Court has re-
viewed a state supreme court’s judgment for constitu-
tional error. See PruneYard Shopping Center v. Rob-
ins, 447 U.S. 74 (1980) (reviewing under the Court’s
appellate jurisdiction, the California Supreme Court’s
ruling which was alleged to wviolate the Takings
Clause).

This is an appropriate case to revisit the fractured
plurality opinions in Michael H., and recognize LC’s
fundamental right to decide for herself whether to
have a child.

4
v
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CONCLUSION

Now that this Court has recognized same-sex mar-
riage as a constitutionally-required national rule, the
Fourteenth Amendment requires that the rights, bur-
dens, and responsibilities of marriage must also be
uniform nationwide, and not subject to different rules
in different jurisdictions. A person’s right to liberty
and autonomy do not depend on her marital status, nor
the state in which she resides.

The Court should grant certiorari to review the
judgment of the Hawaii Supreme Court.

Respectfully submitted.
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