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i 

 
RESTATEMENT OF THE 
QUESTION PRESENTED 

 

 

 Whether the Ninth Circuit properly determined 
that 47 U.S.C. § 230(c)(1), part of the Communica-
tions Decency Act (CDA) of 1996, bars plaintiff ’s action 
against defendant, a provider of an interactive com-
puter service that published the material of a third 
party?  

 Defendant and Respondent, The Ultimate Soft-
ware Group, Inc. (“Ultimate Software”) asserts that the 
answer to this question is “yes.” 
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CORPORATE DISCLOSURE STATEMENT 

 

 

 Pursuant to Supreme Court Rule 29.6, the direct 
parent of defendant and respondent The Ultimate 
Software Group, Inc. is Unite Intermediate Corpora-
tion. There is no public entity that holds a ten percent 
or more interest in The Ultimate Software Group, Inc. 
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BRIEF IN OPPOSITION 

INTRODUCTION 

 Since its passage in 1996, courts throughout the 
United States have consistently interpreted section 
230 of the Communications Decency Act, 47 U.S.C. 
§ 230(c)(1), to bar actions against interactive computer 
service providers that publish content generated by 
third parties. This approach is consistent with Con-
gress’ declaration that “[t]he rapidly developing array 
of Internet and other interactive computer services 
available to individual Americans represent an ex-
traordinary advance in the availability of educational 
and informational resources to our citizens” and Con-
gress’ corresponding intent “to promote the continued 
development of the Internet” and “to preserve the vi-
brant and competitive free market that presently ex-
ists for the Internet and other interactive computer 
services, unfettered by Federal or State regulation.” 47 
U.S.C. § 230(a)(1), (b)(1)-(2). 

 Petitioner Kristanalea Dyroff mistakenly con-
tends there is a split among the circuit courts regard-
ing whether § 230(c)(1) is a broad immunity or some 
lesser form of a defense that applies only to claims that 
require the plaintiff to show the defendant is a pub-
lisher. Dyroff creates a mountain out of a mole hill and 
attempts to manufacture a split among the circuits 
where no such split exists. In reality, the cases suggest 
that there may be, at best, differentiation regarding 
whether § 230(c)(1) is characterized as an immunity, 
affirmative defense, definitional clause or protection. 
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Dyroff ’s “circuit split” is not a split at all, but merely 
application of § 230(c)(1) using differing nomencla-
ture. This is a debate about semantics and is not the 
type of circuit split this Court needs to resolve.  

 Indeed, the cases most relied upon by Dyroff ap-
plied § 230(c)(1) to bar claims against an internet ser-
vice provider for publishing third-party content. Thus, 
all of the circuits reach the same result the Ninth 
Circuit reached here. Regardless of how § 230(c)(1) is 
viewed or described or what it is called, the application 
is the same. 

 Dyroff also contends there is a split among the cir-
cuits as to whether the definition of a publisher under 
§ 230(c)(1) includes any activity in which a publishing 
business might engage or whether “publishing” is lim-
ited to traditional editorial functions such as deciding 
whether to accept or reject third-party content. There 
is no such conflict. The cases Dyroff cites merely hap-
pen to involve the defendant engaging in traditional 
editorial functions; no court has held that § 230(c)(1) 
applies only to publishers that engage in traditional 
editorial functions. Indeed, the cases Dyroff relies upon 
do not analyze the meaning of the term publisher and 
they all uphold § 230(c)(1) immunity. 

 Dyroff overstates the holdings in the cases she 
cites and selectively references cases out of context in 
an attempt to create a circuit split. Simply put, there 
is no circuit split for this Court to resolve. 

---------------------------------  --------------------------------- 
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RESTATEMENT OF THE CASE 

A. Greer’s drug addiction. 

 Wesley Greer had a long history of drug use and 
addiction, which began after he suffered a knee injury 
in 2007. (App. 23a.) In 2015, Greer conducted a Google 
search to find heroin in Jacksonville, Florida, and was 
directed to “Experience Project.” (App. 24a.) 

 
B. The Experience Project website. 

 Experience Project was a social networking web-
site that operated from 2007 until March 2016. (App. 3a.) 
It consisted of various online communities or groups in 
which users could anonymously share experiences, 
post and answer questions, and interact with others 
about any subjects that were important to them. The 
experiences shared were diverse, with topics such as “I 
like dogs,” “I have lung cancer,” “I’m going to Stanford,” 
and “I Am a Drug Addict.” (App. 2a-3a, 22a.) Although 
users registered for the website, they picked anony-
mous user names. The principle underlying Experi-
ence Project was that users would be more willing 
to share their experiences if they were assured ano-
nymity. (App. 3a, 22a-23a.) By 2016, the website had 
more than 67 million “experiences shared,” 15 million 
“friendships made,” and 5 million “questions asked.” 
(App. 3a, 23a.) 

 Users could join groups and the website’s interface 
also included links to other groups that users could 
view based on the contents of their posts, which were 
obtained by the website via algorithms. When a user 
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posted a new message or response in a group, the web-
site automatically sent an email to inform other users 
in the group. Ultimate Software, the owner of Experi-
ence Project, utilized data acquired from such posts for 
commercial purposes and to direct users to additional 
groups through a proprietary recommendations func-
tionality, which was based on the user’s activity on the 
website. (App. 3a, 23a.) 

 
C. Greer uses Experience Project to purchase 

heroin and then dies from an overdose. 

 After his Google search for heroin directed him to 
Experience Project, Greer created an account with the 
website under the handle “Gaboy5224” and purchased 
tokens to ask questions to other users. Greer posted 
to the group called “where can i [sic] score heroin in 
jacksonville, fl.” Ultimate Software subsequently sent 
Greer an email stating that “Someone posted a new up-
date to the question ‘where can i [sic] score heroin in 
jacksonville, fl’ ” and provided a hyperlink and URL di-
recting Greer to the update. Hugo Margenat-Castro, an 
Orlando-based drug dealer that purported to sell her-
oin, had posted the update under his handle “Pothead-
juice.” (App. 4a, 24a.) 

 After seeing Margenat-Castro’s post, Greer arranged 
to meet him. Greer purchased drugs from Margenat-
Castro, which he did not know contained a lethal dose 
of fentanyl. (App. 4a, 24a.) Greer died the next day from 
fentanyl toxicity from the drugs he purchased from 
Margenat-Castro. (App. 4a, 25a.) Margenat-Castro was 
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arrested a few months later. (App. 4a.) He entered 
into a plea agreement and acknowledged that he sold 
heroin laced with fentanyl while he was active on Ex-
perience Project. (App. 4a, 25a-26a.) He had been pre-
viously arrested for doing so. (App. 25a.) 

 
D. Dyroff ’s lawsuit. 

 Dyroff, Greer’s mother, sued Ultimate Software as-
serting claims for: (1) negligence; (2) wrongful death; 
(3) premises liability; (4) failure to warn; (5) civil con-
spiracy; (6) unjust enrichment; and (7) violation of Cal-
ifornia’s Drug Dealer Liability Act. (App. 20a.)  

 Dyroff alleged that Ultimate Software: (1) allowed 
users to traffic anonymously in illegal, deadly narcotics 
and to create groups dedicated to their sale and use; 
(2) steered users to additional groups dedicated to the 
sale and use of narcotics; (3) sent users alerts to posts 
within groups that were dedicated to the sale and use 
of narcotics; (4) permitted users to remain active ac-
countholders despite evidence they openly engaged in 
drug trafficking; and (5) demonstrated antipathy to-
ward law enforcement efforts to stop illegal activity on 
Experience Project. (App. 4a-5a, 20a-21a, 26a-27a.) 

 
E. The district court grants Ultimate Software’s 

motion to dismiss Dyroff’s complaint. 

 Ultimate Software moved to dismiss Dyroff ’s 
claims based upon § 230(c)(1) and on the ground that 
it did not have a duty to warn. (App. 20a-21a.) The 
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district court granted the motion with leave to amend, 
finding Ultimate Software was immune from liability 
pursuant to § 230(c)(1). (App. 21a, 30a.) The court 
found that: (1) Ultimate Software is an interactive com-
puter service provider under § 230(c)(1); (2) Dyroff ’s 
claims “at their core” seek to hold Ultimate Software 
liable for publishing third-party content; and (3) Ulti-
mate Software is not an information content provider 
because only third parties posted on Experience Pro-
ject and it did not solicit unlawful information or oth-
erwise create or develop content. (App. 36a, 38a, 41a.) 
Dyroff could not plead around immunity by basing lia-
bility on a website’s tools. (App. 37a.) According to the 
court, Ultimate Software’s alleged functionalities, in-
cluding anonymity, algorithms, recommendations and 
emails, were content-neutral tools that facilitated com-
munications between users without creating or devel-
oping content. (App. 44a.)  

 Rather than filing an amended complaint, Dyroff 
requested that the court enter judgment and appealed. 
(App. 5a.) 

 
F. The Ninth Circuit affirms. 

 The Ninth Circuit affirmed, holding that under 
the three-prong test for § 230(c)(1) immunity: (1) Ulti-
mate Software was a provider of an interactive com-
puter service, (2) whom Dyroff sought to treat as a 
publisher or speaker, (3) of information provided by an-
other. (App. 9a-14a.) 
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 The court explained that Ultimate Software did 
not create or publish its own content on Experience 
Project. (App. 7a, 9a.) Rather, it published users’ posts 
and did not materially contribute to its users’ posts. 
(App. 9a.) In addition, “its functions, including recom-
mendations and notifications, were content-neutral 
tools used to facilitate communications.” (App. 7a.) 
Dyroff could not plead around § 230(c)(1) immunity by 
framing these website features as content. Such fea-
tures were not content in and of themselves. Rather, 
Ultimate Software acted as a publisher of others’ con-
tent by recommending user groups and sending email 
notifications. (App. 11a.) The recommendation and no-
tification functions helped facilitate user-to-user com-
munication, but it did not materially contribute to the 
alleged unlawfulness of the content. There were no al-
legations that Ultimate Software required users to 
post specific content, made suggestions regarding the 
content of potential user posts or contributed to mak-
ing unlawful user posts. (App. 14a.) 

 The court also held that a website does not owe a 
duty of care to its users when it facilitates communica-
tions in a content-neutral fashion. (App. 17a.) 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

 “Review on a writ of certiorari is not a matter of 
right, but of judicial discretion. A petition for a writ of 
certiorari will be granted only for compelling reasons.” 
S. Ct. R. 10. One such reason is where “a United States 
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court of appeals has entered a decision in conflict with 
the decision of another United States court of appeals 
on the same important matter[.]” S. Ct. R. 10(a). This 
case, however, does not involve a conflict or split among 
the circuits. Rather, a few of the decisions use different 
nomenclature in describing § 230(c)(1). Notably, all of 
these cases conclude that an internet service provider 
cannot be held liable for publishing third-party content 
it did not author. 

 
I. Petitioner’s Description of a Circuit Split 

Regarding the Scope of § 230(c)(1) Immunity 
Is Not Accurate. 

A. The Seventh Circuit cases Dyroff cites 
do not support a circuit split. 

 Dyroff contends there is a conflict regarding 
whether § 230(c)(1) “creates a broad immunity or only 
limits the definition of ‘publisher’ under certain other 
laws.” (Pet., 18.) She asserts that a majority of the cir-
cuits—the First, Second, Third, Fourth, Fifth, Sixth, 
Eighth, Ninth, Tenth, Eleventh, and D.C. Circuits—
hold that § 230(c)(1) creates an immunity that applies 
to all types of civil claims if the defendant can show it 
was acting as a publisher. (Id. at 18-21.)  

 Dyroff erroneously claims this interpretation “has 
been repeatedly rejected by the Seventh Circuit,” which 
holds that § 230(c)(1) does not create an immunity, but 
is a defense limited to claims that require a plaintiff 
to show the defendant was a publisher. (Pet., 19, 21.) 
Dyroff is incorrect. The circuit courts, including the 
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Seventh Circuit, uniformly hold that “an online infor-
mation system must not ‘be treated as the publisher or 
speaker of any information provided by’ someone else.” 
Chi. Lawyers’ Comm. for Civ. Rights Under Law, Inc. v. 
Craigslist, Inc., 519 F.3d 666, 671 (7th Cir. 2008); Lan-
sing v. Southwest Airlines Co., 980 N.E.2d 630, 638 (Ill. 
App. Ct. 2012) (“We, like the Seventh Circuit, read sub-
section 230(c)(1) to do exactly what it says, and what it 
says is that an ICS [interactive computer service] user 
or provider like defendant must not ‘be treated as the 
publisher or speaker of any information provided by’ 
someone else”). The decisions reveal a consistent ap-
proach throughout the federal judiciary that Congress 
intended the CDA to prevent state causes of action 
where a provider of an interactive computer service 
disseminates information provided by a third party. 
Barrett v. Fonorow, 799 N.E.2d 916, 923-24 (Ill. App. Ct. 
2003); Craigslist, at 668-71 (immunizing Craigslist 
from liability for hosting racist housing ads posted by 
third parties); Doe v. GTE Corp., 347 F.3d 655, 659-61 
(7th Cir. 2003) (rejecting claim against internet service 
provider for customer’s posting of images of athletes 
who were unknowingly recorded unclothed).  

 Dyroff cherry picks language from § 230 case law 
to make it appear as though there is some sort of cir-
cuit split and conflict. But the reality is that all of the 
circuits uniformly apply § 230 and the results are the 
same—§ 230 bars liability if the internet service pro-
vider is not the author of the allegedly harmful mate-
rial. Every circuit finds the internet service provider 
immune unless it authored the allegedly harmful 
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content or materially contributed to the alleged illegal-
ity. In the course of arriving at their decisions, some of 
the opinions discuss different interpretations of § 230, 
which are the sections Dyroff relies upon. In the few 
cases in which § 230 did not apply because the internet 
service provider was also an information content pro-
vider and authored the allegedly harmful material, the 
courts explained why § 230 was not all encompassing. 
Dyroff references this language to make it appear 
as though there are discrepancies in application of 
§ 230. However, there is no circuit conflict, but merely 
a debate about whether to describe § 230(c)(1) as an 
immunity, a form of protection or a defense. Dyroff 
overstates and misconstrues what the cases say. 

 In support of an alleged conflict in the Seventh 
Circuit, Dyroff cites to four cases, two of which upheld 
§ 230(c)(1) as a bar to the plaintiffs’ claims and thus 
reached the same result the Ninth Circuit reached 
here, and two of which found § 230(c)(1) did not apply 
to the specific, materially distinguishable facts of the 
case. The cases Dyroff cites do not support a circuit 
split. 

 Dyroff first cites Doe, 347 F.3d 655. In Doe, the Sev-
enth Circuit affirmed the district court’s dismissal of 
claims against internet services and webhosting ser-
vices for hosting images of athletes who were unknow-
ingly recorded unclothed in a locker room. Id. at 656, 
662. A third party provided the offensive material, the 
webhost was not a speaker and thus the district court 
determined the webhost could not be liable to those 
harmed by the third party’s material. The Seventh 
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Circuit explained that “[t]his approach has the support 
of four circuits” and “[n]o appellate decision is to the 
contrary.” Id. at 659-60. The court stated that just be-
cause “web hosting services . . . may be used to carry 
out illegal activities does not justify condemning their 
provision whenever a given customer turns out to be 
crooked.” Id. at 659. The webhosting services had no 
duty to investigate their clients’ activities or to prevent 
potential injury that results therefrom. Id. at 661-62. 

 The Doe court stated in dicta, “Why not read 
§ 230(c)(1) as a definitional clause rather than as an 
immunity from liability[?]” Doe, 347 F.3d at 660; Chi. 
Lawyers’ Comm. for Civ. Rights Under the Law, Inc. v. 
Craigslist, Inc., 461 F. Supp. 2d 681, 691 (N.D. Ill. 2006) 
(describing the court’s language as “(self-acknowl-
edged) dicta”). The Doe court continued, “[o]n this read-
ing, an entity would remain a ‘provider or user’ ” and 
eligible for “immunity” “as long as the information 
came from someone else; but it would become a ‘pub-
lisher or speaker’ and lose the benefit of § 230(c)(2) if 
it created the objectionable information.” Doe, at 660. 
The court stated, “[t]here is yet another possibility: 
perhaps § 230(c)(1) forecloses any liability that de-
pends on deeming the ISP [internet service provider] a 
‘publisher’—defamation law would be a good example 
of such liability—while permitting the states to regu-
late ISPs in their capacity as intermediaries.” The 
court, however, did not determine which construction 
of § 230(c)(1) was proper. Id. 

 The court’s dicta in Doe does not reveal a circuit 
split. It does not matter how § 230(c)(1) is characterized 
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or whether it is called an immunity or a definition. The 
same result was obtained in Doe as reached here—
§ 230(c)(1) bars claims that treat an interactive com-
puter service provider as a publisher of third-party con-
tent. Indeed, the Doe court noted that even if § 230(c)(1) 
is read as a definitional clause, § 230(c)(1) would bar 
liability so long as the information came from someone 
else. Doe, 347 F.3d at 660. Dyroff overstates the dicta 
in Doe. See Dart v. Craigslist, Inc., 665 F. Supp. 2d 961, 
966 (N.D. Ill. 2009) (the Doe court “suggest[ed] alterna-
tive statutory interpretations before ultimately con-
cluding that the defendant was not liable under state 
law, whatever the proper interpretation of § 230(c)(1) 
might be”). Thus, the way § 230(c)(1) is characterized 
is irrelevant because the outcome is always the same—
immunity is upheld. 

 Dyroff also relies upon Craigslist, 519 F.3d 666, 
but Craigslist does support a circuit split. In Craigslist, 
519 F.3d 666, the plaintiffs sued the defendant for vio-
lation of the federal Fair Housing Act. The plaintiff 
alleged certain housing and rental postings on defend-
ant’s website discriminated based on race, religion or 
familial status. Id. at 668. The court held that under 
§ 230(c)(1), “an online information system must not ‘be 
treated as the publisher or speaker of any information 
provided by’ someone else.” Id. at 671. Craigslist was 
not liable for allowing third parties to place discrimi-
natory ads on its website because only in a capacity as 
a publisher could Craigslist be liable. It was not the 
author of the ads. Id. Craigslist could not be liable if it 
did not induce the third party to place discriminatory 



13 

 

ads. Id. at 671-72. The court concluded that “given 
§ 230(c)(1) [plaintiff ] cannot sue the messenger just 
because the message reveals a third party’s plan to en-
gage in unlawful discrimination.” Id. at 672. 

 Quoting extensively from dicta in Doe, 347 F.3d 
655, the Craigslist court stated that “§ 230(c) as a 
whole cannot be understood as a general prohibition of 
civil liability for web-site operators and other online 
content hosts[.]” Craigslist, 519 F.3d at 669; Dart, 665 
F. Supp. 2d at 966 (stating that Craigslist quoted the 
dicta in Doe). “However, while the Seventh Circuit con-
strues § 230(c)(1) to permit liability for ISPs, it limited 
that liability to ISPs that intentionally designed their 
systems to facilitate illegal acts, such as stealing mu-
sic.” Johnson v. Arden, 614 F.3d 785, 792 (8th Cir. 2010); 
Craigslist, at 670; see also Collins v. Purdue Univ., 703 
F. Supp. 2d 862, 880 (N.D. Ind. 2010) (“Although Craigslist 
concerns the Fair Housing Act, the implication for the 
website is clear: if the website does not influence the 
content of the posts in any way, there can be no liability 
attached.”).  

 In other words, the cases that allegedly “narrow” 
the scope of § 230(c)(1) merely explain that an internet 
service provider can be liable for content it authors: 

Even recent Seventh and Ninth Circuit deci-
sions that have shied from the label ‘immun-
ity’ to describe section 230’s effect, have 
narrowed their interpretation of section 230 
only to clarify that it applies when an inter-
active computer service provider acts as a 
publisher for third-party content—and not 
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against liability over content it has created or 
is responsible for. . . . Thus, if a state treats 
an interactive computer service provider as a 
‘publisher or speaker,’ then simply ‘section 
230(c)(1) precludes liability.’ 

Backpage.com, LLC v. Cooper, 939 F. Supp. 2d 805, 822 
n.1 (M.D. Tenn. 2013). Here, Ultimate Software did 
not intentionally design its website to facilitate illegal 
acts and it did not author the posts that led to Greer’s 
death. (App. 7a, 9a-14a.) 

 Moreover, the Seventh Circuit in Craigslist “squarely 
refute[d]” the argument Dyroff makes here that 
§ 230(c)(1) applies primarily to defamation cases. Dart, 
665 F. Supp. 2d at 967 n.7. The court noted that “a law’s 
scope often differs from its genesis.” Craigslist, 519 
F.3d at 671; see also Barnes v. Yahoo!, Inc., 570 F.3d 
1096, 1105 (9th Cir. 2009) (“Both parties make a lot of 
sound and fury on the congressional intent of the im-
munity under section 230, but such noise ultimately 
signifies nothing. It is the language of the statute that 
defines and enacts the concerns and aims of Congress; 
a particular concern does not rewrite the language.”); 
Fair Hous. Council v. Roommates.com, LLC, 521 F.3d 
1157, 1179 (9th Cir. 2007) (McKeown, J., dissenting) 
(“the background leading up to enactment of the CDA 
is no substitute for the language of the statute itself ”); 
Craigslist, at 671 (citing Reg’l Rail Reorganization Act 
Cases, 419 U.S. 102, 126-27 (1974) (“Congress need not 
think about a subject for a law to affect it; effect of gen-
eral rules continues unless limited by superseding en-
actments”)). 
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 The remaining Seventh Circuit cases Dyroff cites 
are irrelevant to the issues before this Court and have 
no bearing on the purported circuit split. In City of Chi-
cago v. StubHub!, Inc., 624 F.3d 363 (7th Cir. 2010), the 
City of Chicago sued StubHub!, an Internet auction 
site, claiming StubHub! was responsible for an amuse-
ment tax. The parties disputed whether Chicago had 
the authority to tax the resale of tickets by Internet 
auction services. StubHub! improperly argued that 
§ 230(c)(1) creates a tax immunity. The Seventh Cir-
cuit noted that § 230’s “title, ‘Protection for private 
blocking and screening of offensive material’, does not 
suggest that it limits taxes that have nothing to do 
with the content of any speech[.]” Id. at 365. The court 
stated that § 230(c)(1) does not create an immunity, 
but rather “limits who may be called the publisher of 
information that appears online.” Chicago’s amuse-
ment tax did “not depend on who ‘publishes’ any infor-
mation or is a ‘speaker’ ” and thus the court found 
§ 230(c)(1) “irrelevant.” Id. at 366. 

 Contrary to Dyroff ’s contention, the court did not 
hold that § 230(c)(1) “can only be invoked as a bar to 
claims which require a showing of publication.” (Pet., 
23.) Indeed, the issue before the court was “the extent, 
if any, to which Defendant was required to remit cer-
tain taxes rather than the extent, if any, to which De-
fendant was liable for allegedly unlawful third party 
content.” Hill v. StubHub, Inc., 727 S.E.2d 550, 563, n.4 
(N.C. Ct. App. 2012). The facts in City of Chicago were 
entirely different than those here.  



16 

 

 The final Seventh Circuit case Dyroff cites—Huon 
v. Denton, 841 F.3d 733, 742 (7th Cir. 2016)—held that 
content creators are not entitled to § 230(c)(1) immun-
ity. Gawker, an online tabloid operator, allowed its em-
ployees to author comments on the site about a person 
who had been acquitted of a criminal sexual assault to 
drive online traffic to its article about the acquittee. Id. 
at 737, 742. The court found that the added comments 
by Gawker employees made Gawker an “information 
content provider,” and thus not entitled to § 230(c)(1) 
protection. Id. at 742-43. A website is not immune 
where it contributes materially to the alleged illegality 
of the conduct. Id. at 742.  

 Dyroff contends that Huon “made clear” that 
§ 230(c)(1) “limits only claims that require a showing 
of publication.” (Pet., 24.) The Huon court did no such 
thing. The court merely quoted § 230(c)(1) and stated 
that this section “means that for purposes of defama-
tion and other related theories of liability, a company 
like Gawker cannot be considered the publisher of in-
formation simply because the company hosts an online 
forum for third-party users to submit comments.” Id. 
at 741. Dyroff once again misconstrues the holding in 
a case where § 230(c)(1) was improperly invoked by the 
defendant in circumstances where it clearly was inap-
plicable.  

 Next, Dyroff claims the circuit split was described 
in Almeida v. Amazon.com, Inc., 456 F.3d 1316 (11th 
Cir. 2006) and Nemet Chevrolet, Ltd. v. Consumeraf-
fairs.com, Inc., 591 F.3d 250 (4th Cir. 2009). (Pet., 24-
25.) She takes a quote from page 1321 of Almeida and 
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a quote from footnote three and conflates them to make 
it appears as though Almeida described a circuit con-
flict. The court did not. Indeed, the court did not even 
rule on the plaintiff ’s challenges to the district court’s 
application of § 230(c)(1). Id. at 1324. 

 In addition, although the court in Nemet noted 
“[t]here is some disagreement as to whether the statu-
tory bar under § 230 is an immunity or some less par-
ticular form of defense,” and stated that the Seventh 
Circuit prefers to read “§ 230(c)(1) as a definitional 
clause rather than as an immunity from liability,” the 
court described the difference in language as an “aca-
demic” distinction and suggested the distinction may 
not have a practical effect. 591 F.3d at 254 n.4; Yue v. 
Miao, No. 3:18-3467-MGL-PJG, 2019 U.S. Dist. LEXIS 
200404, at *9 n.5 (D. S.C. June 27, 2019). Moreover, the 
Nemet court held that § 230(c)(1) barred the plaintiff ’s 
claims against a website that allegedly solicited its 
customers’ complaints and steered them into specific 
categories designed to attract attention by consumer 
class action lawyers. Id. at 256, 260. The court thus 
reached the same result the Ninth Circuit reached 
here.  

 
B. The remaining cases Dyroff cites demon-

strate, at most, a disagreement in how 
§ 230(c)(1) is viewed, not how it is ap-
plied. 

 Dyroff contends several federal district courts 
have described the circuit conflict. (Pet., 25.) Again, 
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these cases demonstrate that, at most, there might be 
disagreement in how § 230(c)(1) is described or char-
acterized, but there is no split in how § 230(c)(1) is 
applied. For example, Dyroff relies upon Dart, 665 
F. Supp. 2d 961, in support of her circuit split theory, 
even though the Dart court applied § 230(c)(1) to bar 
the plaintiff ’s claims. The court construed the plain-
tiff ’s public nuisance claim as one for negligent pub-
lishing and held that a website that provided user-
created classified services was entitled to § 230(c)(1) 
immunity for postings of its users. Id. at 967-70. 

 In Florida Abolitionist v. Backpage.com, LLC, No. 
6:17-cv-218-Orl-28TBS, 2018 U.S. Dist. LEXIS 55560 
(M.D. Fla. Mar. 31, 2018), at *11, the court merely 
noted that the broad immunity characterization is not 
universal as some courts characterize § 230(c)(1) as a 
protection, others as a broad immunity and some re-
gard it as an affirmative defense. The court concluded 
that even if it is an immunity, it could not be resolved 
on a motion to dismiss because the plaintiffs alleged 
facts suggesting the defendant materially contributed 
to the content of the advertisements. 

 In Craigslist, 461 F. Supp. 2d 681, the court ex-
plained that the language in Doe, 347 F.3d 655, ques-
tioning whether § 230(c)(1) is a broad immunity was 
“(self-acknowledged) dicta[.]” Id. at 691. The court 
stated that “[n]ear-unanimous case law holds that Sec-
tion 230(c) affords immunity to ICSs against suits that 
seek to hold an ICS liable for third-party content.” The 
court applied § 230(c)(1) to an operator of an Internet 
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bulletin board carrying notices of jobs, housing ser-
vices, and goods for sale. Id. at 688.  

 Thus, the district court cases Dyroff cites demon-
strate that courts consistently apply § 230(c)(1) when 
the alleged illegal conduct originated from a third 
party and the defendant did not materially contribute 
to the illegality as is the case here.1 

 Dyroff also claims state courts have recognized the 
circuit split. Once again, she takes quotes from cases 
out of context, and the cases she cites either apply 
§ 230(c)(1) immunity in favor of the internet service 
provider or involve facts not present here. (Pet., 26-28.) 
For example, in Miller v. Federal Express Corp., 6 
N.E.3d 1006, 1016-18 (Ind. Ct. App. 2014), the court ap-
plied § 230(c)(1) to bar the plaintiff ’s claims against an 
interactive computer service for comments written by 
third parties. Dyroff distorts a quote in Miller to make 
it appear as though the court described a circuit split. 
(Pet., 27.) In reality, the court stated: 

And even those courts which have not inter-
preted Section 230(c)’s protection as broadly 
as the Fourth Circuit in [Zeran v. Am. Online, 
Inc., 129 F.3d 327 (4th Cir. 1997)] have still 

 
 1 Even the law review article Dyroff cites in support of the 
purported circuit split notes that the Seventh Circuit’s “decisions 
to date have remained consistent with Zeran in their basic hold-
ings.” Comment: “Plumbing the Depths” of the CDA: Weighing 
the Competing Fourth and Seventh Circuit Standards of ISP Im-
munity Under Section 230 of the Communications Decency Act, 
20 Geo. Mason L. Rev. 275, 292; id. at 301 (“the Fourth Circuit 
believes the distinction drawn in Craigslist and [Doe] to be prac-
tically meaningless”). 
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acknowledged that a provider of an interac-
tive computer service cannot be liable as a 
publisher or speaker of information provided 
by someone else. 

Id. at 1016.  

 In Daniel v. Armslist, LLC, 913 N.W.2d 211, 218 
n.5 (Wis. Ct. App. 2018), the Wisconsin appellate court 
merely stated in a footnote that the Seventh Circuit in 
Craigslist, 519 F.3d 666, questioned whether § 230(c)(1) 
should be called an immunity. Dyroff relies upon this 
footnote to support her circuit split theory, but omits 
that the Wisconsin Supreme Court reversed the ap-
pellate court’s refusal to apply § 230(c)(1). Daniel v. 
Armslist, LLC, 926 N.W.2d 710, 727 (Wis. 2019). The 
Supreme Court held that § 230(c)(1) barred the plain-
tiff ’s claims, including claims for negligence and wrong-
ful death (like Dyroff alleges here), against a website 
that allowed individuals to purchase firearms. Id. at 
716, 725. 

 The remaining state court cases Dyroff cites found 
that § 230(c)(1) did not apply because the defendant 
deliberately designed its website to facilitate illegal 
conduct or because the defendant had an independent 
duty—circumstances that do not exist here. Because 
§ 230(c)(1) did not apply, the courts explained that 
§ 230(c)(1) does not create a blanket immunity. While 
Dyroff references select portions of these opinions, the 
holdings of these cases do not support her circuit split 
theory.  
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 For example, in Lansing, 980 N.E.2d 630, the court 
held that the plaintiff ’s negligent supervision claim 
against an airline whose employee used company email 
and text messaging systems to harass the plaintiff was 
not barred by § 230(c)(1) because the defendant’s duty 
derived from the defendant’s status as an employer, 
not from its status as a publisher. Id. at 639-40. The 
court stated that § 230(c)(1) does not provide a blanket 
immunity, which made sense in the context of that case 
where the defendant had an independent duty to su-
pervise its employee’s conduct after receiving notice of 
the employee’s misconduct. Id. at 638-40. No such in-
dependent duty is involved here. 

 In J.S. v. Village Voice Media Holdings, LLC, 359 
P.3d 714, 717-18 (Wash. 2015), the court denied a web-
site’s motion to dismiss where the plaintiffs alleged the 
defendant intentionally designed its website and con-
tent requirements to encourage illegal sex trafficking. 
Because of these distinguishable facts, Justice Wig-
gins, in his concurring opinion, questioned whether 
§ 230(c)(1) is a broad immunity. Id. at 719-21. But this 
was merely in the context of explaining that claims 
of flagrant criminal complicity or inducement by web-
site hosts that do not treat the webhost as a publisher 
or speaker of third-party content are not barred by 
§ 230(c)(1). Id. at 724 (Wiggins, J., concurring). In this 
case, Experience Project was not deliberately designed 
to facilitate illegal conduct. (App. 15a-16a.) Neither 
Lansing nor J.S. support Dyroff ’s circuit split theory. 

 Dyroff ’s citation to the dissent in J.S. actually 
demonstrates Ultimate Software’s position that there 



22 

 

is, at most, a distinction about how to characterize 
§ 230(c)(1): 

Most courts characterize subsection 230(c)(1)’s 
language treating Internet service providers 
as “publisher[s] or speaker[s]” of the content 
that they display as providing an “immunity” 
from suit. A few courts say that this language 
creates a protection from suit, rather than an 
absolute immunity. . . . [T]he difference in ter-
minology is irrelevant. 

Id. at 727 (McCloud, J., dissenting) (emphasis added).  

 The alleged conflict among cases is merely a dif-
ference in the language the cases use to describe 
§ 230(c)(1). Cases have recognized that the distinction 
in nomenclature—describing § 230(c)(1) as an immun-
ity, protection, definition or affirmative defense—is 
merely a “theoretical debate” and a distinction that 
does not have practical effect. Delfino v. Agilent Tech-
nologies, Inc., 145 Cal. App. 4th 790, 804 n.22 (2006) 
(“The Seventh Circuit Court of Appeals has acknowl-
edged that there is no appellate decision contrary to 
Zeran’s holding. . . . The Doe court . . . recognized that 
there was a theoretical debate on the issue and con-
cluded that it did not need to decide the question.”); 
Yue, 2019 U.S. Dist. LEXIS 200404, at *9 n.5 (“suggest-
ing the distinction may not have a practical effect”) 
(citing Nemet, 591 F.3d at 254 n.4 (“Of whatever aca-
demic interest that distinction may be, our Circuit 
clearly views the § 230 provision as an immunity”)).  



23 

 

 It simply does not matter whether § 230(c)(1) is 
phrased as an immunity or a defense. It is a dispute 
about semantics, not a circuit split this Court should 
resolve. 

 
II. There Is No Split Among the Circuits Regard-

ing the Meaning of the Term “Publisher” in 
§ 230(c)(1). 

A. Dyroff cites cases that construe § 230(c)(1) 
immunity broadly, but do not analyze 
the term “publisher.” 

 Dyroff claims a further division exists regarding 
what types of activities render an interactive computer 
service provider a “publisher.” According to Dyroff, 
some circuits interpret the term broadly as “any activ-
ity in which a publishing business might engage,” 
while other circuits hold publishing is limited to core 
editorial functions, such as deciding what third-party 
content to accept and reject. (Pet., 29-30.) 

 Dyroff claims five circuits construe publisher 
broadly, but of the cases she cites, only one analyzed 
the definition of the term “publisher.” (Pet., 30.) In 
Force v. Facebook, Inc., 934 F.3d 53 (2d Cir. 2019), the 
plaintiffs alleged that Facebook unlawfully provided a 
terrorist organization with a communications platform 
that enabled terrorist attacks in Israel. Id. at 57. The 
plaintiffs argued their claims did not treat Facebook as 
a publisher of information. The court observed that 
§ 230(c)(1) does not define the term publisher, but other 
courts have looked to the “term’s ordinary meaning: 
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‘one that makes public,’; ‘the reproducer of a work in-
tended for public consumption,’; and ‘one whose busi-
ness is publication[.]’ ” Id. at 65 (citations omitted). The 
plaintiffs sought to hold Facebook liable for provid-
ing the terrorist organization with a forum within 
which to communicate, for actively bringing their mes-
sages to interested parties and for failing to delete con-
tent. This conduct fell “within the heartland of what 
it means to be the ‘publisher’ of information” under 
§ 230(c)(1). Id.  

 The plaintiffs also alleged that Facebook used al-
gorithms to suggest content to users, resulting in “match-
making,” which did not constitute publishing. Id. The 
court rejected this argument, stating that “arranging 
and distributing third-party information inherently 
forms ‘connections’ and ‘matches’ among speakers, con-
tent, and viewers of content, whether in interactive in-
ternet forums or in more traditional media. That is an 
essential result of publishing.” Id. at 66. Facebook 
simply organized and displayed content exclusively 
provided by third parties. Id. It made editorial choices 
regarding the display of third-party content. Id. at 67. 
Thus, plaintiffs’ claims relied upon Facebook’s status 
as a publisher of information and were barred by 
§ 230(c)(1). Id. at 68.  

 Contrary to Dyroff ’s argument, Force did not hold 
“that the protections afforded by section 230(c)(1) are 
as all-encompassing as the wide variety of practices of 
the publishing industry.” (Pet., 31.) Rather, the court 
found that Facebook engaged in “editorial decisions re-
garding third-party content that interactive computer 
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services have made since the early days of the Inter-
net”—organizing, arranging, transmitting and display-
ing content. Force, 934 F.3d at 66. According to the 
court, forming connections or matchmaking “has been 
a fundamental result of publishing third-party content 
on the Internet since its beginning.” Id. at 67. “The ser-
vices have always decided, for example, where on their 
sites (or other digital property) particular third-party 
content should reside and to whom it should be shown.” 
Id. at 66. Facebook’s algorithms made it more adept at 
performing these functions of publishers, but this did 
not mean it was any less entitled to immunity. Id. at 
67. The court concluded that making information more 
available is an essential part of traditional publishing. 
Id. at 70. Force did not announce an all-encompassing 
definition of the term “publisher.”2 

 The remaining cases Dyroff cites merely note that 
§ 230(c)(1) immunity is construed broadly. The cases 
did not analyze or construe the meaning of the term 

 
 2 Dyroff contends that Force held that § 230(c)(1) would im-
munize an interactive computer service provider that “brokers a 
connection between two published authors and facilitates the 
sharing of their works.” (Pet., at 32.) Dyroff takes a quote from 
Force out of context. The court merely stated that it disagreed 
that its “holding would necessarily immunize the dissent’s hypo-
thetical phone-calling acquaintance who brokers a connection be-
tween two published authors and facilitates the sharing of their 
works.” The court explained that this is not true because “Section 
230(c)(1) immunizes publishing activity only insofar as it is con-
ducted by an ‘interactive computer service’ ” and because “the 
third-party information must be ‘provided through the Internet 
or any other interactive computer service.’ ” Force, 934 F.3d at 67 
n.23. 



26 

 

publisher. See, e.g., Doe v. MySpace Inc., 528 F.3d 413, 
417-18 (5th Cir. 2008) (§ 230(c)(1) immunity is con-
strued broadly and applied to claim that MySpace 
should have taken reasonable safety precautions to 
protect minor’s safety); Carafano v. Metrosplash.com, 
Inc., 339 F.3d 1119, 1123 (9th Cir. 2003) (“§ 230(c) pro-
vides broad immunity” for publishing third-party con-
tent and applied to suit involving a third party 
creating a Matchmaker.com profile for an actress that 
divulged her home address); Almeida, 456 F.3d at 1321, 
1324 (court noted that the CDA establishes broad im-
munity, but did not even rule on plaintiff ’s challenges 
to the district court’s application of the CDA); Mar-
shall’s Locksmith Serv. v. Google, LLC, 925 F.3d 1263, 
1267-68, 1270 (D.C. Cir. 2019) (Congress intended “to 
confer broad immunity for the re-publication of third-
party content” and such immunity applied to case 
involving “scam locksmiths” that provided Google, Mi-
crosoft and Yahoo!’s internet mapping services with 
false locations). There is simply no split of authority on 
the meaning of the term publisher. 

 
B. All of the cases Dyroff cites as narrowly 

interpreting the term “publisher” up-
hold § 230(c)(1) immunity. 

 Dyroff also contends that “the Third, Sixth, Eighth, 
and Tenth Circuits hold that a website only acts as a 
‘publisher’ under section 230(c)(1) insofar as it is en-
gaging in ‘traditional editorial functions,’ such as de-
ciding whether to publish a particular submission.” 
(Pet., 32.) She cites four cases, all of which upheld 
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§ 230(c)(1) immunity and reached the same result 
reached here. 

 Dyroff claims this purported “narrower editorial 
function standard” was first announced in Green v. 
America Online (AOL), 318 F.3d 465 (3d Cir. 2003). 
(Pet., 32.) The court in Green did no such thing. In 
Green, the plaintiff claimed he received a computer vi-
rus from a third party and derogatory comments from 
others in an AOL chat room. Id. at 469. The plaintiff 
sued AOL contending it negligently failed to take ac-
tion against the third parties and negligently failed to 
police its services. Id. at 468-69. The Third Circuit held 
that § 230(c)(1) barred the plaintiff ’s claims, which at-
tempted to treat AOL as the publisher or speaker of 
third-party comments. Id. at 471. The court quoted 
Zeran, 129 F.3d 327, 330, for the proposition that 
§ 230(c)(1) “ ‘precludes courts from entertaining claims 
that would place a computer service provider in a pub-
lisher’s role,’ and therefore bars ‘lawsuits seeking to 
hold a service provider liable for its exercise of a pub-
lisher’s traditional editorial functions—such as decid-
ing whether to publish, withdraw, postpone, or alter 
content.’ ” Green, at 471. The plaintiff could not hold 
AOL liable for decisions relating to monitoring, screen-
ing, and deletion of content from its network as these 
are “actions quintessentially related to a publisher’s 
role.” Id.  

 Green did not announce a “narrower editorial 
function standard.” The court merely quoted a sen-
tence in Zeran that an internet service provider cannot 
be liable for its exercise of a publisher’s traditional 
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editorial functions. Green happened to involve a claim 
that the defendant failed to monitor, screen and delete 
content, but the court did not hold that § 230(c)(1) pro-
tects only such actions. The definition of a publisher 
was not at issue in the case. A case is not authority for 
a proposition not considered. Sloan v. State Farm Mut. 
Auto. Ins. Co., 360 F.3d 1220, 1231 (10th Cir. 2004); 
People v. Alvarez, 27 Cal. 4th 1161, 1176 (2002).  

 Next, Dyroff relies on Johnson, 614 F.3d 785, argu-
ing that the Eighth Circuit applied an identical narrow 
publisher standard as in Green. (Pet., 33.) Dyroff is 
again incorrect. In Johnson, the plaintiffs sued the 
owner of an internet message board, InMotion, after 
someone posted allegedly defamatory statements about 
their exotic cat breeding business on InMotion’s web-
site. Id. at 787-88. The Eighth Circuit concluded that 
“the CDA provides ISPs like InMotion with federal 
immunity against state tort defamation actions that 
would make service providers liable for information 
originating with third-party users of the service such 
as the other defendants in this case.” Id. at 792. There 
was no evidence InMotion designed its website to be a 
portal for defamatory material or did anything to 
induce defamatory postings. Thus, the court declined 
plaintiffs’ “invitation to construe § 230(c)(1) as permit-
ting liability against InMotion for material originating 
with a third party.” In support of this statement, the 
court quoted the same sentence in Zeran that Green 
quoted that § 230(c)(1) bars actions “seeking to hold a 
service provider liable for its exercise of a publisher’s 
traditional editorial functions[.]” Id. (quoting Zeran, 
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129 F.3d at 330). The court concluded that because 
InMotion was merely an ISP host and not an infor-
mation content provider, plaintiffs claims failed as a 
matter of law. Johnson, at 792.  

 The Johnson court did not announce a new narrow 
standard for the term publisher under § 230(c)(1) or 
even analyze the definition of a publisher. The court 
simply quoted a sentence from Zeran. The court did not 
hold that internet service providers are only entitled 
to immunity if they engage in traditional editorial 
functions. 

 Dyroff also contends that the Tenth Circuit in Ben 
Ezra, Weinstein, & Co. v. America Online, Inc., 206 F.3d 
980 (10th Cir. 2000), interpreted the term publisher 
narrowly. Not so. In Ezra, the plaintiff sued AOL for 
allegedly publishing incorrect information concerning 
the plaintiff ’s stock price and share volume. Id. at 983. 
The plaintiff argued AOL was not immune from suit 
because it participated in the creation and develop-
ment of the stock quotation information. Id. at 984. 
The Tenth Circuit explained that although AOL com-
municated with the stock quote providers when errors 
in the stock information came to its attention, its com-
munications did not constitute the development or cre-
ation of the stock quotation information. Id. at 985. 
Furthermore, even though AOL deleted some stock 
symbols and other information from the database in an 
attempt to correct errors, in doing so AOL simply made 
the data unavailable; it did not develop or create the 
stock quotation information displayed. Id. at 985-86. 
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The court concluded that AOL could not be held liable 
for content created by third parties. Id. at 986.  

 The court also stated that “Congress clearly en-
acted § 230 to forbid the imposition of publisher liabil-
ity on a service provider for the exercise of its editorial 
and self-regulatory functions.” Id. According to the 
court, “[b]y deleting the allegedly inaccurate stock quo-
tation information, Defendant was simply engaging in 
the editorial functions Congress sought to protect.” Id. 
Dyroff takes this “editorial and self-regulatory func-
tion” language to mean the court announced a new 
standard regarding the definition of a publisher. The 
court did not announce a new standard. Indeed, the 
“principal issue” in the case was whether AOL was an 
information content provider. Id. at 983. The court did 
not analyze the meaning of the term “publisher” or 
hold that only a defendant that engages in editorial 
functions is immune from suit. 

 The same is true of the final circuit case Dyroff 
cites—Jones v. Dirty World Entertainment Recordings 
LLC, 755 F.3d 398 (6th Cir. 2014). Jones involved a 
“user-generated, online tabloid” where users could 
anonymously post comments, photographs and video, 
which the operator selected and published along with 
his own editorial comments. The Sixth Circuit con-
cluded that § 230(c)(1) barred the plaintiff ’s claims be-
cause defendants were not the creators or developers 
of the challenged defamatory content published on the 
website. Id. at 401-02. The defendants did not materi-
ally contribute to the defamatory statements by select-
ing them for publication or by deciding not to remove 
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them. Id. at 413. The court quoted the same sentence 
in Zeran that Green and Johnson quoted that “[t]he 
CDA expressly bars ‘lawsuits seeking to hold a service 
provider liable for its exercise of a publisher’s tradi-
tional editorial functions—such as deciding whether to 
publish, withdraw, postpone or alter content.’ ” Id. at 
416 (quoting Zeran, 129 F.3d at 330).  

 Dyroff takes this quote out of context. The court 
did not hold that immunity is limited to core editorial 
functions such as deciding what third-party content to 
accept or reject. Rather, the Jones court analyzed 
whether the website was an information content pro-
vider. Id. at 402. The court emphasized that the web-
site operator “did not require users to post illegal or 
actionable content as a condition of use,” but instead 
instructed users to “ ‘[t]ell us what’s happening’ ” and 
“ ‘who, what, when, where, why.’ ” Id. at 416. As is the 
case here, the website provided “neutral tools”—“labels 
by which to categorize the submission”—as to what 
third parties submit. These tools did not constitute a 
material contribution to any defamatory speech that 
was uploaded. Id. at 411, 416. The court did not ana-
lyze the definition of a publisher or announce a new 
“editorial function” standard. 

 Finally, Dyroff cites Shiamili v. Real Estate Group 
of N.Y., Inc., 17 N.Y.3d 281 (2011), as another example 
of a case purportedly applying the narrow publisher 
standard. (Pet., 34.) In Shiamili, a lengthy comment 
was added to a discussion thread on a website by a 
third party that made allegedly defamatory state-
ments about the plaintiff. The defendant “moved the 
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comment to a stand-alone post, prefacing it with the 
statement that ‘the following story came to us as a . . . 
comment, and we promoted it to a post.’ ” Id. at 285. 
The court held that “[t]he defendants did not become 
‘content providers’ by virtue of moving one of the com-
ments to its own post. Reposting content created and 
initially posted by a third party is well within ‘a pub-
lisher’s traditional editorial functions.’ ” Id. at 291 (cit-
ing Zeran, 129 F.3d at 330).  

 Once again, the court merely cited a sentence in 
Zeran and did not adopt a new test for the definition 
of a “publisher” under § 230(c)(1). None of the cases 
Dyroff cites support a circuit split regarding the mean-
ing of the term publisher. Dyroff is grasping at straws 
and takes statements in these cases out of context to 
justify a purported circuit split. No such split exists. 

 
III. This Case Does Not Present an Appropriate 

Vehicle for Review. 

 Dyroff argues that the alleged conflict between the 
Seventh Circuit’s definitional interpretation and the 
majority’s immunity interpretation of § 230(c)(1) is 
dispositive in this case. According to Dyroff, proof that 
Ultimate Software was a publisher is not an ele-
ment of her negligence or wrongful death claims. Thus, 
§ 230(c)(1) would not be available in the Seventh Cir-
cuit. (Pet., 35.) Dyroff is incorrect. Courts, including 
the Seventh Circuit, “have invoked the prophylaxis of 
section 230(c)(1) in connection with a wide variety of 
causes of action, including housing discrimination, 
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negligence, and securities fraud and cyberstalking[.]” 
Doe v. Backpage.com, LLC, 817 F.3d 12, 19 (1st Cir. 
2016) (citations omitted). Indeed, the Seventh Circuit 
in Craigslist, 519 F.3d 666, 671-72, applied § 230(c)(1) 
to a housing discrimination claim, and publication is 
not an element of that claim. See also Dart, 665 
F. Supp. 2d at 968-70 (applying § 230(c)(1) to public 
nuisance claims). 

 As mentioned herein, the Seventh Circuit in 
Craigslist “squarely refute[d]” the argument that 
§ 230(c)(1) applies primarily to defamation cases. Dart, 
665 F. Supp. 2d at 967 n.7 (citing Craigslist, 519 F.3d 
at 671 (“[A] law’s scope often differs from its genesis.”)). 
When the gravamen of the plaintiff ’s allegations is to 
hold the defendant liable as publisher of third-party 
content, § 230(c)(1) applies. Craigslist, at 671. In other 
words, when the duty the plaintiff alleges the defend-
ant violated derives from the defendant’s status as a 
publisher or speaker of third-party content, § 230(c)(1) 
precludes liability. Dart, at 967-68. “[W]hat matters 
is whether the cause of action inherently requires 
the court to treat the defendant as the ‘publisher or 
speaker’ of content provided by another.” Lansing, 980 
N.E.2d at 639.  

 Here, Dyroff seeks to hold Ultimate Software lia-
ble as the publisher of third-party content. As the 
Ninth Circuit aptly noted, her “claims at their core 
seek liability for publishing third-party content.” (App. 
38a.) The gravamen of her claims is that Greer’s death 
resulted from his access to unlawful and harmful drug-
related content posted by Experience Project users. 
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The duty Ultimate Software allegedly violated derives 
from its role as a publisher. Dyroff ’s claims, regardless 
of the labels used, would be barred in the Seventh Cir-
cuit. 

 Dyroff has not cited one case from the Seventh Cir-
cuit, or, any circuit for that matter, holding a message 
board such as Experience Project liable for the third-
party content of its users. Even if this case was venued 
in the Seventh Circuit, under the Seventh Circuit’s 
reasoning in Craigslist, 519 F.3d 666, and Doe, 347 F.3d 
655, Dyroff ’s claims would be dismissed pursuant to 
§ 230(c)(1) because Ultimate Software did not facili-
tate the allegedly unlawful acts or induce third parties 
to post particular harmful content, such as by “of-
fer[ing] a lower price to people who include discrimina-
tory statements in their postings.” Craigslist, at 672. 

 Rather, as the Ninth Circuit correctly recognized 
here, Ultimate Software provided content-neutral tools 
to its users on the Experience Project website, as “the 
site’s ‘blank box’ approach to user content resulted in 
an array of topics and forums ranging from ‘I like dogs’ 
and ‘I am going to Stanford’ to ‘I have lung cancer’ and 
‘I Love Heroin.’ ” (App. 2a-3a.) Ultimate Software did 
not create or develop the posts that led to Greer’s 
death. “[R]ather, it was Greer, himself, who posted 
‘where can i [sic] score heroin in jacksonville, fl’ ” and 
“the drug dealer, Margenat-Castro, who posted in re-
sponse to Greer’s post.” (App. 10a.)  

 Dyroff also claims the alleged conflict regarding 
the meaning of the term publisher in § 230(c)(1) is 
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dispositive here. According to Dyroff, under the Ninth 
Circuit’s broad interpretation of “publisher,” Ultimate 
Software was acting as a publisher when it emailed 
Greer about Margenat-Castro’s post, but under the 
narrow standard, Ultimate Software’s emails, recom-
mendations and steering are not traditional editorial 
functions. (Pet., 35.) Even assuming, arguendo, that 
the Third, Sixth, Eighth, and Tenth Circuits announced 
a new standard for the term publisher, which they did 
not, it is not a narrow standard. All of the cases Dyroff 
relies upon for this proposition cited Zeran’s language 
that § 230(c)(1) bars “lawsuits seeking to hold a service 
provider liable for its exercise of a publisher’s tradi-
tional editorial functions—such as deciding whether to 
publish, withdraw, postpone or alter content[.]’ ” Zeran, 
129 F.3d at 330. The words “such as” are words of ex-
pansion not words of limitation. See United States v. 
Condo, 741 F.2d 238, 239 (9th Cir. 1984) (word “in-
cludes” is one of expansion, not limitation); Flanagan 
v. Flanagan, 27 Cal. 4th 766, 774 (2002) (“The ‘statu-
tory definition of a thing as ‘including’ certain things 
does not necessarily place thereon a meaning limited 
to the inclusions’ ”); Townsend v. Townsend (In re Town-
send), 809 N.W.2d 424, 428 (Mich. Ct. App. 2011) (“the 
phrase ‘for reasons such as’ is one of enlargement ra-
ther than limitation”). Thus, deciding whether to ac-
cept or reject third-party content is not an exclusive 
list of what constitutes publishing. 

 Here, by facilitating communication and website 
use through content-neutral tools amongst its users 
and providing a forum for third parties to post content, 
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Ultimate Software acted as a publisher. Whether by re-
producing or supplying links to third-party content, 
the recommendation process necessarily involves the 
decision to make such content available to others, 
which is inherently a publishing function. Moreover, 
Dyroff based her claim on Ultimate Software’s edito-
rial decisions. She alleged below that Ultimate Soft-
ware’s “recommendation and notification functions 
were ‘specifically designed to make subjective, editorial 
decisions about users based on their posts.’ ” (App. 6a.) 
This case involves Ultimate Software acting as a pub-
lisher under any circuit’s alleged definition of that 
term. 

 As a result, under either purported interpretation 
of § 230(c)(1) and the term publisher, the result here 
would be the same and thus this case does not present 
an appropriate vehicle for review. 

 Finally, as the dissent recognized in Force, 934 
F.3d 53, 88, revising § 230(c)(1) is a task for Congress, 
rather than for the courts. (Katzmann, J., dissenting). 
Indeed, on April 18, 2018, Congress amended § 230 to 
exclude certain civil and criminal sex-related claims 
from its immunity provisions. Allow States and Vic-
tims to Fight Online Sex Trafficking Act of 2017, Pub. 
L. No. 115-164, 132 Stat. 1253 (2018). Congress has 
not enacted any additional amendments clarifying 
§ 230(c)(1), reflecting its approval of the thirteen cir-
cuits’ application of the statute. Cf. Apex Hosiery Co. 
v. Leader, 310 U.S. 469, 488 (1940) (“The long time 
failure of Congress to alter the [Sherman] Act after it 
had been judicially construed, and the enactment by 
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Congress of legislation which implicitly recognizes the 
judicial construction as effective, is persuasive of legis-
lative recognition that the judicial construction is the 
correct one.”); Force, at 80 n.4 (Katzmann, J., dissent-
ing) (“the language of § 230(c)(1) remained untouched 
from introduction to passage. Nor is there any evidence 
from the legislative record that interest groups altered 
the statutory language”).  

 In this case, the Ninth Circuit properly applied 
§ 230(c)(1) as Congress intended and the Court should 
deny the petition as there is no split among the cir-
cuits. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 For the foregoing reasons, defendant/respondent, 
The Ultimate Software Group, Inc. respectfully sub-
mits that the petition for a writ of certiorari should be 
denied. 
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