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 PROCEEDINGS
THE DEPUTY CLERK: Your Honor, calling from your
sentencingvcalendar, United States versus John King, Case
2011 CF3 9753 | ‘
MR MCEACHERN Good morning,.again, Your Honor,

Howard McEachern for John Klng who is comlng from the dock.

MS FEARNLEY Good mornlng, Your Honor, April

:Fearnley for the Unlted States f}r. ;1:'ﬂﬁ’i L P

lf{ THE COURT Good mornlng | Good_ﬁorning,”Mrp,King.

' THE DEFENDANT., Good mornlng

THE COURT(U'All rlght, thlS case is here for

efread_ Dld you have a chance to see“'

MRQ-MCEACHERN : Court’s brlef 1ndulgence,hYodrl

'HonOr? Yes,'Your Honor, I have ——-I have had a chance to .

THE COURT 1Ailfr1ght.m

MR MCEACHERN And there Wasn t any submlss1on

‘from the Defense

THE COURT _fYés7and'£he£é was a Victim Impact
MR MCEACHERN And I dld read that as part of the

THE COURT: All right, is there anything else that

¥
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FGovernment.

‘Waéh't jus

ifor hlm._gyfd’

I should have received but did not?
| .MS}'FEARNLEY: ‘No, Your Honor.
THE, COURT? Ali righ£~ Are‘there any objections or
correctlons to: the guldellne ranges'> I ﬁévéil4 toA32 ﬁonths
for the Threats, 180 days is the max for the Destructlon of

Property,.30 to 72 months for each of the Robbery counts Is

fthat correct°

MR MCEACHERNQ"iééi;faurfﬁésoéfﬂsff}=*
f}ngs FEARNLEY '»That's correct andi—;f;fh
i;THE COURT All rlght, I'll hear from.you
5% PEARNLE ”“and as I noted that's justhiP?f

f.They BE

:THE COURT“

Okay, I'll hear_flrst from the'.r'

’Ms FEARNLEY Yes,~y6&£“ﬁéﬁ6f*z I thlnk what’

’n terms of thlS v1ct1m s experlence 1s that 1t

t one nlght It Was a:cont;nu1ng course of conduct o

It started w1th assaults It began in February of

;2011 grabblng hlm 1n the neck when he was asklng the ff S

}defendant to get out of hlS apartment, backhandlng hlm 1n

arch down the stalrs, punchlng h1m 1n the face 1n May when-

;_he was late paylng for drugs And then of course 1t

fescalates when he shows up in the mornlng on May 26th tﬁ,_;f':




‘1_ 1llffthe1r property“'
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- ;l§f~ilhey ve-very poor and you don t really choose where you re"'
20,
4_éi
: 22i:1part of what 1s a'ylolent gang that sells drugs 1n that area,
1241 _

freally an easyﬁplace to llve“

about six o’clock in thé morning and is demanding to be let

in.

- I would note that the‘charges arelessentially that

.they conVictedion; fhey.really‘equate_to be one even though
'they hung on.the.Bl count; threatening.to beat him at the
:door, destroylng the door as he breaks 1t down and then going
llnto hls bedroom rlght afterwards and.steallng hlS phone and

'k'then comlng back and steallng hlS key

They really equate to, you know, 1nvad1ng someone s

.'home as they re lylng 1n thelr bed and assaultlng ‘and taklng

What’s really srgnlflcant about thlS defendant 1s'

Tthat he has a long hlstory 1n thlS partlcular hou51ng complex .

;called LeDr01t Park And Iispec1f1cally remember thlnklng

.when I went out there preparlng for trlal that thlS 1s not

ff Most of the re51dents pay $10 for thelr apartments;

ig01ng to llve when you get a Publlc Housrng slot

And the defendant has been terrorlzlng that area f

fand that locatlon for res1dents for a number of years _Hefs

‘”f As I noted 1n my memorandum, a number of hlsA

y*assoc1ates have been conv1cted and charged w1th Obstructlon'

of Justlce, w1th kllllng w1tnesses and as a result 1n thlS_
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case, these witnesses had extreme.fear in testifying against
the defendant.

The defendant is basically the -- kind of the
bodyguard for the leader of that gang. And not only did they
have tolrelocate bﬁt you can see in the Victim Impact
Statement that he just even now has trouble leaving where
he’s now living and just walking down to thé store.

V. He told me very early on I won’t be able to come to
sentencing. I'm just so scared still. And I think a cduple
of the sentences that he said in his stateﬁent, they just
really resound with me. I'm so tired of being afraid. I
don’t know how to get.past that feeling. The effects of this
experience feel like they will never leave me. It will never
be over. Anyone who isn’t a victim_can’t really understand
what it’s like to be afraid all the time. I carry it with me
no ﬁatter where I am; at home, at work, on the streets. I
know I can be hurt at anytime.

That'victim7s fear is very real given the
defendant,.his.role in that commﬁnity-and who he associates
with.and what he’s done.

His history in terms of compliance with Court
orders is abominable. His four contempt convictions all from
being ordered to stay away from tﬁat same area always

violated those orders. He has two contempt convictions from

12004, one from 2001, ohé from 2002. Probation expired
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unsatisfactorily.

He was convicted of Distribution of Cocaine in
2007. His supervised release was révoked from that in 2008.
Although the Presentence Report writer didn’t count ﬁp the

; , i

arrest and it’s certainly possible that a few were warrants,?'
I counted éut the number of offense dates. There were 25 so
I estimatevhe was arrested approximately 25 times.

In short, this victim still can’t sleep, has
headaches, really can’t function based on the deféndant’s
conduct in this case.. And I would ask that the two robbery

counts be sentenced consecutively.

As the Court will recall, there was a break. There

| was a fork in the road. After he stole the phone, he left.

He went into the living room. Then he came back, demanded
monéy and stole the key.
| In addition, I would ask fdr a consecutive sentence

of the top end of the guidelines 32 months f&r the Felony
Threats and 180 days for Destruétiqn of Property. It WOuld
be approximately.a 15 year two month sentencé.

THE COURT? All right, thank you.

MS. FEARNLEY: Thank you.

THE COURT: Mr. McEachern?

MR. MCEACHERN: Yes, Your Honor. As Mr. King
presents at sentencing, he is 31 years of age. .His last

conviction was seven years ago in 2005. He has no criminal
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history for any crime of violence. 'As the Government had
noted, there are contempt convictions and the one drug
conviction and tﬁat’s the entirety of his criminal history.

As of téday’s‘sentencing, he’s been incarcerated
approximately nine months.

THE COURT: Yes, there were -- there ;— there’s
some things that DWEPT or wefe no billed; an ADW in 1999 and
a Murder IIIWhile Armed in 2002.

MR. MCEACHERN: Well, Your Honor --

THE COURT: And there are some juvenile things that
were not §etitioned.

| 'MR. MCEACHERN: Well there’s no criminal history.‘
I mean —--

.THE COURT: I'm saying there’s criminal history,
there’s no convictions.

Mﬁ. MCEACHERN: Well, I won't quibble.with the
semantics of it but what I was Speaking to were the
Con&ictioﬁs, Your Honor.

THE COURT: All right.

MR. MCEACHERN: Page 14 of the report, caption of
the -employment history did indicate he did go through Project
Empowermént and was employed at fhe time that -- had been for
four months at the time of the arrest in this case.

When you look at what the 5ury said in this case,

they categorically rejedted_the —-- with while armed defenses.
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And what that really says is that they really rejected Mr.

Shink because'——"'
THE COURT: Mr. McEachern? -

MR. MCEACHERN:: —- and -- and -- and I will -= I --

‘:“fTHE:COURT ;Mf, McEachern?

o MR;fMCEACHERN == if I'm allowed to -~ if I'm

'atallowed t0 Just expound?upon thatx“li”

_ _If I can stop you for a moment -

:MCEACHERN g‘sé:u;:um.,u

51nce thlS mlght affect what you':n

-.h}9;.'thought I’d let you know.that..;iyiftly;;;;:@
l-zi;ifwelre here,'we re?not here for the fact that he was conv1cted -
22& SRR : SN i :

. fé3{
””ééﬂ‘leng for everythlng they thlnk that he may have done‘w1thout .;

"'25;‘“present1ng any ev1dence that he dld any of these thlngs

*affect your allocutlon

You can go ahead 1f you want but I -

MR MCEACHERN A;Very well Your Honor But whlleA

'on any whlle'armed'defenses What We’revhere for-and what'

Jthe Government seems to want to do 1n thls case is punlsh Mr
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The fact that he knows somebody who’s convicted is
a case of one.on.one that_——.that cannot be imputed to Mr.
King because he knows somebody who was convicted.

There s nothlng presented in the Government'

memorandum and there s nothrng that we currently present —--—

|as we come to sentenc1ng today, Wthh supports any of those

"contentlons They are just allegatlons

I understand Your Honor saylng that you credlt what

féM- Shlnk sald so I m not g01ng to argue w1th the person

:who s maklng the sentenc1ng determlnatlon But I do thlnk .

,d ——:obv1ously there’were four counts But-—— and two of o

vthose‘relate to comlng 1nto the door and was: sa1d out51de the,

"*”ﬁ; What happened actually in the aPartment' the only E

™ I thlnk a strong argument could be made is that the

-offlcers are who they belleve w1th regard to -- to that
_ partlcular'—— those partlcular crlmes,'and that they had a
great deal of problems w1th what Mr Shlnk sald And I thlnk

‘jthat should be factored 1n because we re here because of

-

L And when you look at those two conv1ctlons, the -
,robberles don t —— the actual robberles, there is. no 1njury

w1th regard to elther of those robberles Wlth regard to f




'1fiongf—~ the call to be let i3

.fdfiiﬁfbne Of the thlngsthe;Governmentfargued was.thls is one:.:fi
'-,:y:ii%
:517ﬂ}itheéé'a£é mfnutes apart that these.robberles that they found
>f?#i§€yihlm éullty'of occurred-:and therefore I would thlnk that theg{;;
T
;é4n

fcontlnuous event and'thatf’

itoday they want to say well i‘

-get the tape 1n of what%Mr"

-shootlng approprlately

B - B

‘those robberies, a phone was taken off of.a -- off of the

nlght stand and a key was taken out of the drawer. And I

'thlnk 1n punlshlng hlm, we should try to make the punlshment

proportlonal to. what 1t is that he actually was found guilty

of.

In regard to Your Honor maklng these sentences

htfconsecutlve,_I would strongly argue agalnst that '_I thlnk
: {there was an 1ssue at one p01nt 1n the trlal about the

: present tense 1mpre551ons and the allowance of the ——'of the

n- as ‘a present tense 1mpre551on., And-

_what happened afterwards.J And |

Hs broken up and lt seemed to

'}depart somewhat from that argument that they made at trlal to

.Shlnk sa1d

.s:dLI?thlnk at the testlmony was- that L

.approprlate way to put 1t so that that would be concurrent.‘“

i- And I’d ask Your Honor to factor those —= to use

vthose factors - use those factors 1n mltlgatlon to the

THE COURT All rlght thank you Mrf hlng, lS~'

fthere anythlng that you would llke to say before I sentence -

you 1n thls matter°

10
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THE DEFENDANT: Your Honor, I.would just like to
say that I’m.not'the animal that they describe me to be, the
Goyernment'described me to_be.h And.basically I'm innocent,
you know,lof.the-charges that-Washbrought against me but I
.understand that I was found gullty of lesser charges

But I d just llke to say that before thls happened

MI was worklng and you know, trylng to change my llfe around
lAnd 1t’s Just llke when you re worklng and when people haveA
fnegatlve ways of thlnklng about you, they tend to sometlmes

ialter thelr thlnklng of you so they just make that f—-who

*that they re saylng you 1s when that wasn t the

iiﬁ:'ase.i And I ve lost thlngs 81nce I’ve been 1n, you know,:and‘

nd‘I m eagerfto do that because I want to change

-AsuI sald 1n the PSI Report I always kept a jOb '

fand‘I just ask[that you have mercy on me because I m not the

.anlmal that they re trylng to say I am

THE COURT. _All rlght ; Thank you, Mr Klng ‘Mrf:

AKlng, 1n sentenc1ng you, I am taklng 1nto account the »;?LP-

serlousness of your conduct ln thlS case : I agree w1th Ms

Fearnley that thlS was not just an 1solated 1n01dent but a'

.serles of events of prolonged course of conduct 1n whlch you

jV1ct1mlzed Mr Shlnk and you terrorlzed hlm

The jury hung on ——'on some counts in thlS

Alndlctment but I -- I heard the testlmony at trlal and the

BN
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I theught Mr. Shink’s testimony was very credible
and so you got a hung jury on charges including four counts
of Simple Assault, First Degree Burglary, Assauilt with a
Dangerous Weapon andg Threats. But T find by a preponderance
of the evidence that those things dig happen

I credlt hlm entirely. I found him a very

his ablllty and bravely, given how scared he is of you.

| And so I'm going to accept the Government's
sentencing recommendation in this case, partlcularly in llght
of the long history of ~- of torturing and v1ct1mlzlng Mr.

Shlnk that he -- he told us about at trial.

running them consecutive, the total sentence would understate
and not be approprlate to the conduct that is at issue before
me. And so I think a maximum sentence is appropriate under

the circumstances. So I thlnk we need to escort somebody

from the Courtroom.

(PAUSE)

THE COURT: Ma’am, you’re going to have leave the

Courtroom now: You're going to have to leave the Courtxoom

12




Tf:lé‘fsupervlsedfrelease_andﬁon the robbery regardlng the key,_72

:ir;igfﬁgq
;f:h?i}; Iespect.to Superv1sed“release, I‘aﬁléolng to-recommend a- stay
'._:jié; | » : K
f;;oigt*release.i The-superv1sed release w1ll run concurrent but‘the _I
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ii;gélj;éut conVlCtlon f If You w1sh to flle a notlce of appeal that,é;
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j}ﬂDestructlon of Property

-f$350 $1oo"

now.
'(PAUSE)
. THE COURT As to the charge of Threats to Kldnap

or Injure a person I w1ll sentence you to 30 months -- 32

months of 1ncarceratlon : Wlth respect to Destructlon of
_Property I w1ll sentence you to 180 days of 1ncarceratlon

,:fI m sorry, I should say 32 months followed by three years of

-«superv1sed release on the Threats, 180 days on the

Wlth,respect to the robbery 1nvolv1ng the cell

ﬁ”?ojmonths followed by‘three years of superv1sed release :'All_f“

'f,these sentences w1ll run consecutlve to each other

yav'"to access Court costs and that w1ll be

_o each felony and $50 for the mlsdemeanor Wlth

;away from‘Jeffrevahlnk durlng the three years Of superv1sed

All rlght Mr Klng, you do have a rlght to appeal

_wauld be due w1th1n 30 days and you can talk to Mr McEachern-,

-fabout that Do you understand°

THE DEFENDANT *Yesi Your Honor. .

13
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‘said Court, ¢

fthe 25“‘day of Aprll 2012

.THE COURT: Do you have any child eupport
obllgatlons 1n the DlStrlCt of Columb1a° ' |
": THE DEFENDANT A‘Na;;_f'

f THE COURT:: All rlght, good luck to you, Mr. King.

rThat 1s your sentence

(Thereupon, the proceedlng concluded )

CERTIFICATE OF TRANSCRIBER

. LAWRENCE;RZYMARSHALL an.Offlclal_C6u££-“

:;“Transcrlber for the Superlor Court of the DlStrlCt offﬁ
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on’ the 24th day of February, 2012

-further certlfy that the foreg01ng 14:pages were' g

est of my ablllty from sald recordlngs o

In w1tness whereof I have subscrlbed my name thlS:

T
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APOENDIX -

 United States Gourt of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 19-5185 - September Term, 2019
' 1:19-mc-00031-UNA
Filed On: Oc;ober 22, 2019

John King,
| Appellant
V. |
United States of America, _ | )
Appellee

BEFORE: Millett and Pillard, Cichit Judges, and Sentelle, Senior Circuit
Judge . .

ORDER

Upon consideration of the notice of appeal, which contains a request for a
certificate of appealability, and appellant’s brief and appendix, it is :

ORDERED that the request for a certificate of appealability be denied. See 28
U.S.C. § 2253(c). Because appellant has not shown “that jurists-of reason would find it
debatable whether the district court was correct in its procedural ruling,” Slack v.
McDaniel, 529 U.S. 473, 484 (2000), no certificate of appealability is warranted.
Appeliant may not challenge his District of Columbia conviction or sentence in federal
court unless his remedy under D.C. Code § 23-110(a) is inadequate or ineffective to
test the legality of his detention. See, e.g., Blair-Bey v. Quick, 151 F.3d 1036, 1042-43
(D.C. Cir. 1998); see also D.C. Code § 23-110(g).

Pursuant to D.C. Circuit Rule 36, this disposition will not be published: Because
no certificate of appealability has been allowed, no mandate will issue.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: [/s/

Lynda M. Flippin
Deputy Clerk



 APPENDIX-C

United SBtates Tourt of Appeals

FOR THE DISTRICT OF CoLUMBIA CIRCUIT

No. 19-5185 September Term, 2019

1:19-mc-00031-UNA

Filed On: January 16, 2020
John King,

Appellant
V.
United States of America,

Appellee

BEFORE: Garland, Chief Judge; Henderson, Rogers, Tatel, Griffith,
Srinivasan, Millett, Pillard, Wilkins, Katsas, and Rao, Circuit
Judges; and Sentelle, Senior Circuit Judge
ORDER

Upon consideration of the petition for rehéaring en banc, and the abéence of a
request by any member of the court for a vote, it is

'ORDERED that the petition be denied.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: s/ |

Daniel J. Reidy -
Deputy Clerk
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FILED

UNITED STATES DISTRICT COURT APR' 17 2018
FOR THE DISTRICT OF COLUMBIA
Clerk, U.S. District & Bankruptcy

JOHN KING, ) Courts for the District of Columbla
Petitioner, ;
\2 3 Civil Action No.: 1:19-mc-QOO31 (UNA)
UNITED STATES OF AMERICA, ;
Respondent. g
MEMORANDUM OPINION ,

This matter is before the Court on its initial review of petitioner’s pro se motion for
certificate of appealability relating to denials issued by the District of Columbia Court of Appeals,
and his application to proceed in forma pauperis (“IFP”). However, this Court lacks subject matter
jurisdiction. Therefore, petitioner’s IFP application will be granted and his motion and this matter
will be dismissed.

Petitioner is a prisoner incarcerated at the U.S. Penitentiary located in Florence, Colorado.
He was convicted and sentenced in the Superior Court of the District of Columbia. Petitioner
seeks a certificate of appealability from this Court, in order to revisit arguments in support of

vacating or setting aside his sentence, or voiding the judgment of the trial court. As a general rule,

- a federal district court lacks jurisdiction to review or interfere with the decisions of a state court.

See Richardson v. District of Columbia Court of Appeals, 83 F.3d 1513, 1514 (D,C. Cir. 1996)
(cxtlng District of Columbza v. Feldman, 460 U.S. 462, 476 (1983) and Rooker v. Fidelity Trust

Co., 263 U.S. 413 (1923) affd, No. 94- 5079, 1994 WL 474995 (D.C. Cir. 1994), cert. denied,
513 U.S. 1150 (1995)).
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Furthermore, unlike prisoners convicted in state courts or in a United States district court,
“District of Columbia prisoner[s] ha[ve] no recourse to a federal judicial forum unless [it is shown
that] the local remedy is inadequate or ineffec’;ive to test the legality of his detention.” Garris v.
Lindsay, 794 F.2d 722, 726 (D.C. Cir. 1986) (internal footnote and quotation marks omitted); see
szrd 12 Hende-rson, 119 F .3d 34, 36-37 (D.C. Cir. 1997) (“In order to collaterally attack his
sentence in an Article III court a District of Columbia prisoner faces a hurdle that a federal prisoner
does not.”). Petitioner’s recourse lies, if at all, in the Superior Court under D.C. Cod_e § 23-110.
See Blair-Bey v. Quick, 151 F.3d 1036, 104243 (D.C. Cir. 1998); Byrd, 119 F.3d at 367 (“Since
passage of the Court Reform Act [in 1970](] . . . a District of Columbia prisoner seeking to
collgtcrally attack his sentence must do so by motion in the sentencing court — the Superior Court
— pursuant to D.C. Code § 23-110.”). Section 23-110 states: |

[an] application for a writ of habeas corpus in behalf of a prisoner who is

authorized to apply for relief by motion pursuant to this section shall not

be entertained by ... any Federal... court if it appears ... that the Superior

Court has denied him relief, unless it also appears that the remedy by

motion is inadequate or ineffective to test the legality of his detention.
D.C. Code § 23-110(g). The local statute “divests federal courts of jﬁrisdiction to hear habeas
petitions by prisoners who could have raised viable claims pursuant to § 23-110(a).” Williams v.

Martinez, 586 F.3d 995, 998 (D.C. Cir. 2009).

Petitioner has not claimed, let alone shown, that hi

6 United Stat7s District Judge
Date: Apri , 2019 :
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FILED

UNITED STATES DISTRICT COURT APR 17 209

FOR THE DISTRICT OF COLUMBIA Clork, U8, District & Bankruptey

Courts for the District of Cotumbla

JOHN KING, )
' Petitioner, | ;
v. % * Civil Action No.: 1:19-mc-00031 (UNA)
UNITED STATES OF AMERICA, ;
Respondent. i
ORDER

For the reasons stated in the accompanyir}g Memorandum Opinion, is hereby
ORDERED that petitioner’s application to proceed in forma pauperis [2] is GRANTED;
and it is | |
FURTHER ORDERED that the motion for certificate of appealability [1] and this civil

action are DISMISSED without prejudice, and it is

FURTHER ORDERED that plaintiff s motion to appoint counsel {3] is DENIED as

moot.

SO ORDERED.

United State§/bistrict Judge
Date: April / 2019
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- 120472013
No. 12-CF-295 & 12-CO-1598
JOHN R. KING, o
. Appellant, .
: © CF3-9753-11

UNITED STATES, L

SRR PO " Appellee,

Duane B, ﬁ)elaney, Clerk : '
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DISTRICT OF COLUMBIA COURT OF APPEALS
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G e meany
o ton P . fan el udee)
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v

" following h series of events that took place between him and Jeffrey Shank, the

-(D.C. 2007) (quoting Brown v, United States, 795 A.2d 56, 63 (D.C. 2002)). In

complainant witness, iin the early morning hours of May 26, 2011, Appellant

raises three argurnents for reversal on appeal. For the reasons set forth below, we

affirm.

punishment for separate criminal acts,’ even if those separate acts do happen to

violate the|same criminal statute. Ellison v. United States, 919 A.2d 612, 614-15.

.Such circumstances, we employ a “fact-based” analysis to determine whether

“separate driminal acts” have occurred. Id, at 615, “{Clriminal acts are considered
separate vt{hen there is an appreciable length of time ‘between the acts that
constitute the two offenses or when a subsequent criminal act was not the result of

. u.—-...lu... .- A . -

CVoltheDisictof Columbln. ¢ L 1 f

. Decided October 9, 2013) |

.,Béfc re .GL!C;(MAN,’ Aé&qciate;.}'z)éz'ge, and NEBEKER and S'I’ﬁAi)MAN, Senior ,

- PERICUNIAM: - Appellant, John R, King, was found guilty of two courits of
 robbery, ohe count of destruction of property, dnd one count of making ‘threats

uble feq ardy Clauge: 'Fi'rst, appellant argues that the_. two convioiidqs :
ust merge into one under the Fifth Amendment’s Double Jeopardy -
Clause. “There is, however, no double jeopardy bar to ‘separate and cumulative



the origingl impulse, but of a fresh one.™ Jd. (footnote omitted) (quoting Sanchez-
Renglfo v| United States, 815 A.2d 351, 354 (D.G.- 2002)) (emphasis added in
Ellison). Thus, amang the factors to, consider is “any evidence that the defendant
may have teformulated his intent”.’ Gardner v, United States, 698 A.2d 990, 1003

In'thelr being considered distiriot; ever If that period is “qiiite brief,” Jd, .-

D.C, 1997). " An appteolable length of time betwean to Criminal acts may redult

1 Aol clenys thet e 40 tobbY Shafaen-aib

R

- word ey gid Seell Bhaiis "1 This dsséitioh fencitod o Fidh e ths deriyin
matiyatiorts for the taking of each liéi were distinct and that the'sécond Tobbery
-gccurred gnly after the &ppellant had left the site of the first robbery for & period of

‘time and‘spbsequently feturnied to'comimilt the second rabbery, ;. -

. took Shank’s celiphone a¥ & form’ of pagment for'the debt: Shank .owed, ‘After
. Tetirning Jivin | for sed"but diatin

- "eiitered SHank's bédrdom, todk ai dpertinent key, teited the key i the-front door

“lock to make sire that it wotked, and told Shank ‘not to. close doors.” Thus,
appellant’s desire to have accéss {o thie apartrrient wheriayer e wanted was distirict
* froun his esirs o eep the celiphone as sedurly for Shinkis dobt; sach ingancs of

- robbery Was committed for a differenit pirpose.: See Ewing v. United States, 36
- A3d 839| 850-51°(DC; 2012). (upholding two oounts ' of érson sgainst the
defendant| when L set two fires at-two different tmies in the vigtim®s apartment
and noting that each fire Was set, for a different purpose).” Further, it was appellant

who provided the breaks between taking Shank's cellphone, réturning to the living
room, and then returning to-the bedroom &
Although the amount of time-spent In the Tivirig roorj is unknown, it was enough
time for appellant to have 4 fresh impulse to refurn, take the kay, and test it in the
lock. See Gardner, supra, 698 A.2d 1002-03 (cotviction of two separate counts to
" rape comuitted in alley where appellant, after first raps, left alley, and shortly

returned to commit' second rape was no Double Jeopardy \}iolation).- The ‘two

! Appellant also argues that the unit of prosecution for robbery is the number
- of victims| because this court has held that robbery, as defined in D.C, Code § 22-
2801 (20112 Repl.), is a “crime against the person.” Appellant has failed, however,
- to point td any case law in this jurisdietion that holds multiple counts for “a crime
against the person” automatically violate the Double J eopardy Clause, even where
separate criminal acts are {nvolved, ' :

Dotk artled agtép ivat dpellat ssred Shank's bedoomn a o, tme' and

0_the living foom fof an undisclésed bt distingt period, appellant ré.

and taking Shank’s apaitment kéy.

. - —h.-.‘.r‘- ..

e mla=f _u.:.a’ [T T ¥ DY
: .



3

robberies Here were not a smgle offense and the two separate convlettons did not
. violate the Double Jeopardy Clause. ' , :

‘ ctions Appellant’s second argument is that the

2D adlocked

trial court committed etror in denying his motions for a mistrial when the jury was
instructed to «continpe deﬁberating seyeral ‘times after they. mdtcated they were
uriable to x ach & verdict. Responses to indlcauons ofa Jury deadlock dre reviewed.

for &n abube of discretion. . Barbeft v, U(uted States, 54 A.3d 1241, 1245 (D.C.
201 2) “It’ _sually is nat- coercive for-e J\{dge to. respond mitlally to-a deadlock note

sitply by lasking the juty in netiral careful térma to ddnitinué dehberaung .”- o

Fortune V. United States, 65 A.Bd 75 86 (D C. 2013)

which indicated there was no set timeframe. “As the govemment correotly states,

this uutial lote did not mdloate the jury Wwas, deadlocked After the § jury prov1ded a
second ot e mdicatmg that they were at & deadlock t6 trial court gave. an Initial’
; mstruotio ' mirforing Criminal Jury Instrictions 2,601,L: ‘Suich"an instriiction i
‘not COCI‘GI' e. See Nixon v, United States, 730 A, ?.d 145, 154—55 D. ¢ 1999) The -
'Jury sént” nly orie addmonal note in regards to a deadlock——thereby making it the,

- second in icatioii that they were at anl. nnpasse In. response, the jurors ers
brought into the courtroom ‘and, in response to" an_jriquiry by the tnal cort,
reported that they had reaohed unanimous verdicts on three of the counts. : At this
point, the ury was given a Winters' xnstructlon on the remainmg counts as provided
in Crimindl Iury Inetructxons 2,601, oLB. Whatever coercion such a oharge creafed

was ineffective; further dehberatlon yielded no yerdicts on the remaining nitie_

counts begides one that the jury had forgotten to report the day before, Tlie trial
itted no abuse of discretion in its careful responsés to the jury’s ‘several
W‘Ilaams w United States, 52 A 3d 25; 42-50 (D C. 2012), Van Dyke V.

adles and gentlemen, I calculate that you' ve been deliberatmg for '

approxnn tely 6.75 hours in this case before sending us this note. This is a case
with a lot| of counts, a lot of things for you to consider, and so I don't think that
that's an unusual amount of time for a jury to be deliberating in 4 case like this,
So, I'm going to instruct you to continue deliberations at this point and not—and
just keep deliberating, because I don't think this is an undue amount of time, given
the. complexity of the charges and the number of counts in this case, Alright.
Thank you very much.  And I thank you for your dlligence and your dehberatlons
I'll ask yqu to keep dellberatmg‘"

: In r sponse to the ﬁrst mqtury, where the jury asked how long they wete |
reqmred t deliberate the trial &znr: gave 8 _proper’ response, ﬁee of coercton,

—

cor BDIIPAL St Hbbe b o b o o

- o e



- ... of fact that

- ;these fattual ﬁx;gling‘s‘fto‘ enharicé the defendant’s sentence " Waits | i§ of o heip fo °
+*: appellant, b_ecehee,"the’ trial court did ‘ot Ignoré - or cowztermand the jury’s -
.+ | findinggthe: “Jury.. vag Simply’ unable to: find that appellant committed the -
S remam;ng -
C pteponde'

s that the trial court violated his Sixth Amendment rights by meosmg a maxlmum-

e lumts 5

.4..‘ —

UleitedStates, 27 A3d 1} 14 1122-30 O. C 201 1)

. 3. §entencmg g_qd Sixth Amendment Appellant‘ gd ﬁnal argument

sentence for eac charge and denymg his motxon for | reconsxderatlon ot‘ sentencmg
when’ it fg und, by & preponderance of ths evxdence, that appellant had committed
the remiaj inifg chirgey ot which. the Jury could not agiee, - This court has "
recogmzec! that the tnal court has broad discretion when determmmg a defendant'
sentetice 4nd -wii fiot’ reduce a sentenc.. withlf stafutory lirhitg unless ‘there is a-
“fundamefital defect.’: -Yeriison.v. United States’764°A,34 816, 819.(D.C, 2001) '_
(quoﬁng J hnson v. United States. 628 Aad 1009, 1015 (D. C 1993)) Appellant A
cites Uhit d States v Watts, 519 U. S; 148 ‘157 (1997) (er cunam). whxch stated g
that “[a] judge violates o defendnnt‘s Sixth Amendmenp rights by making ﬁndmgs} g
olthet {griors or ‘Gouriter, and those made by the jury and then reljes'on

crimes beyond a reasonable doubt Instead
nce of - the  évide;
'merely' 's d th t determin

5 1 g a.: 7

the

States, # 2 s 220 DC 1990)

. Accorrdingly, Appellant’s convwnon is hereby AFFIRMED

ENTERED BY Dmec'r'roN OF THE COURT:

» 4 W
IOA. CASTILLO
C klof the Court

33 f s a0l
. H
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

United States of America o JUDGMENT IN A CRIMINAL CASE
Vs. ., (Incarceratlon)
JOHN R KING _ Csse No. 2011 CF3 009753
C DOB:05/17/1980 : PDID No, 479203
' DCDC No, ."
THE DEFENDA?&‘)HAVING BEEN FOUND GUILTYON THE FOLLOWING COUNT; (S) ASINDICATED BELOW;
Count Lourt Finding ghargo

4 - JuryTrial Guilty - Threat to Kldnap or [njure a Person

5 Jury Trial Guilty . Destruction of Property fess than $1 000

8  Jury Trial Guilty ~ Robbery'

! 9 Jury Trial Guilty . Robl_:ery
SENT CE OF THE COURT Amended
Count 4 Threat to Kidnap or lnjure a, Person Sentenced to 32 month(s) incarceratmn 3 year(s) superwsed release $100.00
-VVCA, VVCA Due Date 1012412027

Count 5 Destructio of Property less than SIOOO Sentenced to 180 day(s) lncarcemtlon, $50 00 VVCA, VVCA Due Date
10/24/2027,

Count § Robbery § ntenced 072 month(s) incarceration,

3 year(s) superVIscd release $100.00 VVCA, VVCA Due Date 10/2412027
Count 9 Robbery §

htenced to 72 month(s) [ncarceratlon 3 year(s) supervxsed release, $100.00 YVCA, VVCA Due Date 1012472027

" The defendant is hereby committed to the custody of the Attomey Gcnera[ o be incarcerated for a total term of
176 Mon hs Plus 180

Days MANDATORY MINIMUM term of

* Upon teleésf from incarceration, the Defendant shall be on supervused release for a term of:

The Court makes (ke following recommendations to the Bureau of Prls ; of ions: _.
VVCA isto be deducted from prison funds, Lot T .

apphes

fal
It

N o s o]

Total costs in the] aggregate amount of $ 350 00 . have been assessed under the Vict{ms of Violent Crime Compcnsatton
Act of 1996, and " have ' ¥ have. not been pald ¥ Appeal rights given T Gun Offender Registry Order Issued
¥ Advised ofyi right to filea Motion to Suspend Chlld Support Order T Sex Offender | Registration Notice Given
I™ Domestic violehce notlce given prohibiting possessicn/purchase of firearm or ammunition

¥ Restitution is plart of the sentence and judgment pursuant to D.C. Code § 16-71 1.

I™ Voluntary Surrender
2127/2012Nunc Pro Tunc 021242012

) . . ‘ 3A—ﬂ_~ ‘A_,‘-—'
Date . FLORENCE Y PAN
. Judge
Certificatiog by Clerk pursuent to Criminat Rule 32(d) % /
22712012 Nune Pro Tunc 02/2412012 Aaron Morris
. -Date

Deputy Clerk

- ]~ A7 - e //’J‘
Retelved by DUSM: f"ﬂ/(] Badgc#: Signature; __.M / /

g

- W
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APPENDIX-E

CLERY OFEICE OF CHAMRERS oF CHIEE JUDGE OF THE D.c.OupERTor COURT

COMES NOW ToHN KING PLEADTNG WITH THIS HonorABLE TYDGE TO

APPOTNT (ME COUNSEL EOR A 23-140 AND ASStST ME TN CUALLEGE My

CONSTTTUTEON AL VIOLATION OF My ETETY AND STXTH AMENDMENT RICRT AS

MY SENTENCE BAS BEEN DreMEnp gnedNSTTTETIONAL b4 THE SuPREME

COURT TN LIGHT AF US.NS. WAYTOND 199 S.cT 838 204 L.€D 2D 297(204

ARGUED TER 26,2019 ~ DECIpED JUNE 24,2049 . A LITTLE ARQUT MY CASE T wh
TRTED TN FRONT OF D.C..TunGE PAN AND WAS FOOND EOTLTY OF Twb 0uNTs 6E

ROALERY AND ONE COUNT DF FELONY THREATS AND ObSTRUCT.ION OF PROPERTY LESSTW
B 400 . MY SENTENCE WAS ENTANCED BAILD oN TUOGE PAN FINOING § RY A PRI Pon i

OF TRE EVIDENCE THET T commITED THE CHARCES Ry NHICH THE JURY WASUNABLE
T0 ELND BEYOND A REASNARE DOURT AND WAS ACOUITTED OF. T RAVE ASk

TJUPGL PAN IN MANY maTronNSTa APPOINT ME CouNSEL A3 T Dp NOT UNDERSTAN
THE LAW T FILE A PRo SE MOTION Syckssfuily And TAm TNOTeENT AN CANN

AFFORD COUNSEL AS Ty PRISON AcCooNT STANDS AT H 0.00 DoLLARS. AS IT

STRNDS HONORARLE QUTEE Sunek T AM TNOTCENT " AND BETING DEPRIVED g

MY CONSTLTUTIONAL RICUTTH An ATORINEY WHICHTS A VIoLATTON OF My

Due PROCESS- T AT RECCING Tog Yol WELP AS T Am DOINC A T1LEGALSENTE

THAY THE SoPREME COuRT DEEMED bw ONSTITO+1oNAL. T ASK THAT TUTS

HONORAQLE CUTEE JVOGCE ADPAINT ME CounSELTO RSSTST ME WITAMY

237110 AND WRTT 0F CERTIORART PLEASE. THANK Yoy AND WENE A RLESS
DAY, <

CHANBERS QF

CHIEF JUDGE DoREnT = sanmiy
ot = =T T TOT I

LI~ e




Superior Court of the District of Columbia
Washington, D.C. 20001

Chambers of . _ (202) 879-1880

Florence Y. Pan . (202) 879-1837 Fax
Judge
January 22, 2020
John King

Register Number 35043-007
Administrative United States Penitentiary
P.0. Box 1002

Thomson, IL 61285

Dear Mr. King,

Judge Pan is in receipt of your letter, received in chambers, on January 22, 2020. Judge Pan
denied your motion for appointment of counsel on J anuary 6, 2020. It appears that the order,
however, was mailed to a facility in which you were previously held. - The Court now attaches to
this letter a copy of the January 6, 2020, order. You may reach out directly to the Criminal
Division Clerks’ Office if you need assistance with the procedure to file any future pro se

motion.
~ Yours truly,
Matthew Bryden
Career Clerk for Judge Florence Pan
‘Copies to:

Howard McEachern, Esq.
Counsel for Defendant

United States Attorney’s Office



Filed

D.C. Superior Court
01/06/2020 15:52pM
Clerk of the Court

SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA
‘CRIMINAL DIVISION - FELONY BRANCH

UNITED STATES OF AMERICA :  Criminal Number; 2011 CF3 9753
v. ‘ | : Judge Florence Y. Pan
JOHN KING _ | .+ Closed Case

ORDER

This matter cor;nes before the Court on consideration of defendént’s letter requesting the
appointment of counsel, received December 10, 2019 (“Def Letter”). The Court construes
defendant’s letter as a motion for appointmén_t of counsel. The Court has considered defendant’s
motion, the relevant law, and the entire record. For the following reasons, defendanf’s request

for appointment of counsel is denied.

PROCEDURAL HISTORY

On December 15; 2011, a jury found} defendant guilty of one count of threats, one count
of malicious destruction of property, and two counts of robbery. See Jury Verdict Form.! On
February 24, 2012, defendant was sentenced to 182 months’ iﬁcarceratioﬂ, followed by three
years of supervised release, and payment of $350.00 to the Victims of Violent Crime
Compensation Act fund. See Judgment and Commitment Order.

On March 6, 2012, defendant filed a timely Notice of Appeal. See First Notice of
Appeal. On June 24, 2012, defendant filed a Motipn for Reconsideration of Sentencing, which

asked the Court to reduce defendant’s sentence. The Court denied defendant’s motion for

reconsideration on August 10, 2012,

b The jury found defendant not guilty of one count of kidnapping while armed, but hung on the remaining
counts: four counts of assault; one count of assault with a dangerous weapon; one count of first degree burglary; and

one count of threats. See Jury Verdict Form. The government represented that it would not proceed with the
remaining counts at a status hearing on J anuary 10, 2012. See Docket Entry, dated January 10, 2012,



On September 6, 2012, defendant filed a second Netice of Appeal, appealing the Court’s
Order denying defendant’s motion for reconsideration of sentence. See Notice of Appeal, dated
September 6,2012. On October 9, 2013, the District of Cohimbia Court of Appeale affirmed
defendant’s conviction, finding that all of defendant’s arguments were without merit. See
Memorandum Opinion and Judgment, Nos. 12-CF-29S and 12-C0O-1598 (D.C. October 9, 2013).
Relevant to the instant motion is the Court of Appeals’ holding that the trial court did not violate
defendant’s Sixth Amendment right by finding, by a preponderance of the evidence, that
defendant had committed the charges on which the jury hung, and using that finding to sentence
defendant within the applicable guideline ranges. See id. at 3.2

On Deeember 10, 2019, the Court received a handwritten letter from defendant,
requesting that the Court appoint him counsel to assist him with filing a motion under D.C. Code
Section 23-110. See Def, Letter. Specifically, defendant asserts that the Supreme Court’s recent
holding in United States v. Haymond, 139 S. Ct. 2369 (2019), demonstrates that his sentence
violates the Fifth and Sixth Amendments of the.United States Constitution. See Def. Letter.

APPLICABLE LEGAL STANDARDS
- Courts mii_stva.p_ppin_t counsel to repfesent indigent criminal defendants in cases where “a

person faces a loss of liberty and the Constitution or any other law requires the appointment of
counsel.” See D.C. Code § 11-2602. The Constitution does not require the appointment of .
counsel to defendants pursuing post-conviction relief, See, e.g., Pennsylvania v. Finley, 481 U.S.

551, 555 (1987) (“We have never held that prisoners have a constitutional right to counsel when

2 The Court of Appeals also determined that (1) defendant’s two robbery convictions do not violate the

double jeopardy clause because they had different motivations and were separated by the passing of time; and (2)
the trial court did not abuse its discretion in providing the “deadlocked” jury instructions because the instructions
were not coercive. Defendant filed a Petition for Rehearing En Banc, and a Motion for Appointment of Counsel,
which were both denied by the Court of Appeals on January 14, 2016.



mounting collateral attacks upon their convictions, . . . [and] the right to appointed counsel
- extends to the first appeal of right, and no further.”); Jenkins v. United States, 548 A.2d 102, 104
(D.C. 1988) (“generally speaking there is no constitutional right to appointment of counsel to
develop and pursue post-convictioﬁ relief . . .. Nor is there commonly a statutory basis entitling
a criminal defendant whose éonviction has been affirmed on direct appeal to have counsel
appointed to pursue collateral relief.”). In addition, because “a defendant has no federal
constitutional right to counsel when i)ursuing a discretionary appeal on direct review of his
conviction, [it féllows that] he has no such right when attacking a conviction that has long sincg:
become final upon cxhaustion of the appellate process.” See Pennsylvania v. F inley, 481 U.S. at
555. Although appoinment of counsel is not mandatory,'the‘ law requires that the Joint
Committee on Judicial Administration maintain a “plan for furnishing representation to any
person in the District of Columbia who is financially unable to obtain adequate répresentation ..
.whois. .. seeking collateral relief as providedin . . . Séction 23-110 of the District of
Columbia Official Code (remedies on motion attacking senténce).” See D.C. Code § 11-
2601(3)(A). |

The decision.to appoint counsel to defendants interested in pursuing post-conviction
relief through D.C. Code § 2'3-1'10 is left to the trial court’s sound diséreti;)n. See Jenkins, 548
A.2d at 105 (“Since neither the Constitution nor any other law requires abpointment of counsel
for purposes of pursuing § 23-110 relief, D.C. Code § 11-2602 makes clear that any-appointment
of counsel for that purpose is entrusted to the sound discretion of the trial court.”); D.C. Code §
23-110(a) (“A prisoner in custody under sentence of t_he Superior Court claiming the right to be
released upon the ground that (1) the sentence was imposed in violation of the Constituﬁon of the

United States or the laws of the District of Columbia, (2) the court was without jurisdiction to



impose the sentence, (3) the sentence was in excess of the maximum authorized by law, (4) the
sentence is otherwise subject to collateral attack, may move the court to vacate, set aside, or
correct the sentence.”). Trial courts should use an “interests of justice” stahdard to determine
Whether it is appropriate to exercise their discretion and appoint counsel to assist defendants with -
Section 23-110 motions. See Jenkin&, 548 A.2d at 105 (“for want of any more enlightened
forrhulation, and in recognition of the appropriate and workable standard specified under federal
law, we construe § 11-2601(3)(A) to incorporate, implicitly, an “interests of justice” standard for
trial court scrutiny of a prisoner's request for legal assistance.”).

- In general, trial courts should appoint counsel in cases where they determine that the
defendant is entitled to a hearing on the Section 23-110 mqtion. See Jenkins, 548 A.2d 105-06
- (“[Ulsually the ‘interests of justice’ will be served when appointments of counsel under § 11-
2601 (3) (A) are limited to . . . assistance of prisoners.entitled to. hearings pursuant to § 23-110
(c) based on grounds they have proffered by pro se motion.”). In evaluating. whether a Section
23-110 motiqn warrants a hearing, trial courts are guided by the principle that thcy should only |
deny a motion without a héaring if they can say “f;hat under no circumstances could the
petitioner establish facts warranting relief.” See Fontaine v. United States, 411 U.S. 213, 215
(1973). Further, trial courts may decline to hold a hearing on a Section 23-110 motion in the
following categories of cases: (1) “palpably incredible (though not merely ‘improbable’ ) clalms |
can be summarily handled ” (2) “a motion which fails to state a claim can be denied without a
hearing;” and (3) “vague and conclusory allegations do not trigger § 23-110's hearing
requirement.” See Pettaway v. United States, 396 A.2d 981, 984 (D.C.b 1978) (internal

quotations orhitted). In light of these criteria that inform a trial court’s analysis, a defendant



must “proffer the grounds for collateral relief at the time counsel is requested.” See Jenkins, 548
A.2d at 106.
ANALYSIS

The Court declines to appoint counsel to assist defendant in preparing a Section 23-110
motion, based on his claim that his sentence violates the Fifth and Sixth Amendments under
United States v. Haymond, 139 S. Ct. 2369 (2019). Defendant s claim lacks merit because
Haymond does not change the law apphcable to this case, and the facts of Haymond are
distinguishable.

Hnymond held that a federal law govefning the revocation of supervised release violated
the Fifth and Sixth Amendments because it required judges, using facts found without the aid of
a jury, to impose a mandatory minimum sentence above the minimum sentence prescribed by a
defendant’s original conviction. See id. at 23 78 The defendant in Haymond was convicted of
possessmg child pornography, which authorized the trial judge to impose a prison term between
zero and 10 years, and a period of supervised release between 5 years and life. See id. at 2373.
The judge sentenced the defendant to 38 months in prison, followed by 10 years of supervised
release See id. After the defendant - completed his prison sentence and was on supervised
release, the government discovered additional images of child pornography on the defendant’s
cell phone and computer. See id. at 2374. The government sought to revoke the defendant’s
supervised release and to secure a new and additional prison sentence. See id. Using the ,
preponderance of the evidence standard, the judge found that the defendant lmowmgly
downloaded and possessed 13 of the newly discovered i 1mages of child pornography. See id.
Under 18 U.S.C. § 35 83(k), the Judge’s finding required him to i Impose an additional sentence of

at least 5 years, and up to life, without regard to the length of the prison term authorized by the



initial crime of conviction. This provision removed the Judge’s customary discretion in imposing
a sentence after revocation of supervised release by mandating a ne:vv term of at least five years.
And it did so without requiring a finding by a Jury, beyond a reasonable doubt. See id.

Relying on Apprendi v. New Jersey, 530 U.S. 466 (2000), and Alleyne v. United States,
570 U.S. 99 (2013), the Supreme Court held that Section 35 83(k) was unconstitutional. See
Haymond, 139 S. Ct. at 2378. The Supreme Court applied the holdmgs in Apprendi and Alleyne
that neither the minimum sentence nor maxunum sentence authorized by a conviction may be
increased based on facts that were not found by a jury. See id. at 2378,

The facts of Haymond do not apply to defendant here, who has not been resentenced for
post-conviction conduct, baseci on facts not found by a jury. Moreover, “nothing in Haymond
suggests any consideration of the propriety of a senténcing court’s consideration of acquitted
conduct.” See Roman-Oljiver v. Joyner, No, 7:19-CV-50, 2019 U.S. Dist. LEXIS 21 1704, at *7
(E.D.Ky. Dec. §, 2019). “Rather, the Haymond Court expliciﬂy clarified that “at thé initial
sentencing hearing, . . a Jury need not find every fact . . . that may affect the judge 8 exercise of
discretion within the range of pumshments authorized by the jury’s verdict,’” See id. (citing

L

Haymond, 139 S, Ct. at 2380).

| Defendant may be asserting that his sentence violates the spirit of Apprendz and Alleyne
because the Court sentenced him at the high end of the applicable sentencing ranges, based on
the Court’s finding that he also was guilty of the counts on which the Jjury hung, But “long-
standing precedents of the Supreme Court . . . establish that a senténcing judgé may consider
uncharged or even acquitted conduct in calculating an appropriate sentence, so long as that

conduct has been proved by a preponderance of the evidence and the sentence does not exceed

the statutory maximum for the crime of conviction.” See United States v. Settles, 530 F.3d 920,




- 923 (D.C. Cir. 2008) (emphasis added); United States v. Booker, 543 U.S. 220, 233 (2005) |

(same). Indeed, the Court of Appeals rejected the same argument defendant appears to make

here when it affirmed the trial court’s denial of defendant’s motion to reconsider sentencing. ' See

Memorandum Opinion and Judgment, Nos. 12-CF-295 and 12-CO-1598, at 3 (citing United

States v. Watts, 519 U.S. 148, 156-57 (1997)). | ‘

The Court therefore declines to appoint defendant counsel to file a Section 23-110 motion

because he seeks to file “a motion which fails to state a claim” that would_ “be denied without a

hearing.” See Pettdwajz v. United States, 390 A.2d 981, 984 (D.C. 1978).

Accordingly, it is this 6™ day of January, 2020, hereby

ORDERED that defendant’s motion for appointment of counsel is DENIED.

SO ORDERED.

Copies to:

John King :

Reg. No. 35043-007
U.S.P. Hazelton

P.O. Box 2000

Bruceton Mills, W.V. 26525

Special Proceedings Division
United States Attorney’s Office
555 4™ Street, N.W.
Washington, D.C. 20530

Judge Florence Y. Pan
Superior Court of the District of Columbia



SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA
CRIMINAL DIVISION — FELONY BRANCH

UNITED STATES OF AMERICA :  Criminal Number: .2011 CF3 9753
\ A | : Judge Florénce Y. Pan
JOHN KING : -l : "Closed Case

This matter comes before the Court upon consideration of dgfendant’s letter requesting
the appointment of counsel, dated May 5, 2017 "(_“5/5/2017 Letter”); the Court’s tesponse
. requesting additional information from defendant, dated May 24, 20‘17; and defendant’s second
letter clarifying the legal and factual basis for his request, dated June 16, 2017 (“6/16/2017
Letter”). The Court construes defendant’s letters as a motion for appdintment of counsel.  The
Court has .considere.d défendant’s motion, the relevant law, and the entire record. For the
following reasohs, defendant’s request for appointment of c‘oﬁnsel ié denied.

PROCEDURAL HISTORY

On December 15, 2011, a jury found defendant guilty of oﬁe count of threats, one count
of malicious destruction of property,' and two counts of robbery. See Jury Verdict Form.! On
February 24, 2012, defendant wa$ sentenced to 182 months’ incarceration, followed by three
~ years Qf superviéed release, and payment of $350.00 to the Victims of Violent Crime
| Compensation Act fund. See Judgment and Commitment Order.

Tﬂroughout the course of these p‘roceédings, d¢fendant has had the assistance of four
- different court—éppointed attorneys. On May 26,2011, at defendant’s presentment, Patricia |

Cresta-Savage, Esq., was appointed to represent defendant King. See CJA Entry of Appearance

! The jury found defendant not guilty of one count of kidnapping while armed, but hung on all other counts;

the government represented that it would not proceed with the remaining counts at a status hearing on January 10,
2012. See Docket Entry, dated January 10, 2012.



Form, May 26, 2011. On September 12,2011, Ms. Cresta-Savage filed a Motion to Withdraw as
Counsel for defendant, in which she asserted that “communication betweén Counsel and Mr.
King has completely broken down,” and that defendant “is unhai)py and unwilling to have
Counsel continue to represent him.” See First Mot. to Withdraw {q 14-17. The Court granted
Ms. Cresta-Savage’s motion to withdraw, and continuéd the case for ascertainment of counsel.
| On September 14, 2011, Dorsey Jones, Esq., was appointed as counsel for defendant.
Less than two weeks later, on September 27, 2011, Mr. Jones filed an Emergency Motion to
Withdraw as Cdunsel, asserting that at his first meeting with defendant, “the meeting
disintegrated,” and defendant told counsel to file a motion tq withdraw from thg case, bepause
defendant “does not trust counsel and does not believe that counsel will effectively represent -
him.” See Emergency Mof. to Withdraw ] 2-5. On October 18, 2011, the Court granted Mr.
| Jones’s motion to withdraw as counsel, and appointed Howérd McEachem, Esq., to represent
defendant nunc pro tunc to October 7, 2011,

Mr McEachern represented défendanf through defendant’s trial and at his senténcing on
February 24, 2012. He also filed a time_ly Notice of Appeal oh defe,nda_nt’s beha.lf. See Notice of
Appeal, dated March 6, 2012. fn additioﬁ, Mr. McEachern assisted defendant in filing a Motion
for Reconsideration of Sentencing, which asked the Court to reduce defendant’s sentence. See

Def. Mot. for Reconsideration, dated June 24, 2012. On August 10, 2012, the Court denied
| defehdant’s motion. |

On September 6, 2012, defendant’s fourth appointed counsel, Marc Resnick, Esq., filed a
second Notice of Appeal on defendant’s behalf. See Notice of Appeal, dated September 6, 2012
. (appealing the Court’s Aﬁgust 10,2012, order dehying defendant’s motion for reconsideration of

sentence). On October 9, 2013, the District of Columbia Court of Appeals affirmed defendant’s



conviction, upon finding that all of defendant’s arguments were without merit.. See
Memorandum Opinion and Judgment, Nos. 12-CF-295 and 12-CO-1598 (D.C. October 9, 2013)

| (per cu_riam).2 Defendant filed a Petition for Rehearing iEn Banc, and a Motion for Appointment
of Counsel, which were both denied by the Court of Appeals on January 14, 2016.

On May 5, 2017, defendant mailed a handwritten letter to the Court, requesting that the
Court appoint him counsel to assist him with filing two motions: (1) “a section 23-110 Motion
against [Trial] Counsel;” and (2) “a 2241: Motion for Ineffective Assistance [of Appellate.
Counsel].’; See 5/5/2017 Letter. On May 24, 2017, the Court, through a staff member, wrote
back to defendant, asking him to provide more information about the nature of his cléims against
his two counsels, and the fdctual basis fof the motions that he wishes to file, so that the Court ‘
could determine whether it would be appropriate to appeint counsel to e.ssist defendant with
filing those motions.

On June 16, 2017, defendant sent the Court a second letter, which explains the legal and
factual basis for his request for the appointment of counsel. In the letter, defendant asserts that
during his_trial, Officer Paui Mqrshail_ presented testimony tnat contradicted other evidence in the
record, concerning the location of the cornplaining witness’s cell phone and keys at the time that
Officer Marshall responded to the scene of the incident. -See 6/16/17 Letter 99 3-4. Defendant
asserts that Officer Marshall testiﬁed that he searched defendant, and found the complaining

- witness’s cell phone and house key on defendant’s person; bnt other evidence established that the

cell phone and keys were in the complaining witness’s home. Id. Defendant represents that he

2 The Court of Appeals determined that (1) defendant’s two robbery convictions do not violate the double

Jjeopardy clause because they had different motivations and were separated by the passing of time; (2) the trial court
did not abuse its discretion in providing the “deadlocked” Jury instructions because the instructions were not
coercive; and (3) the trial.court did not violate defendant’s Sixth Amendment right by considering at sentencing its
finding, by a preponderance of the evidence, that defendant had committed the charges on which the jury hung, and
using that finding to sentence defendant within the applicable guideline ranges.



informed his trial attorney, Mr. McEachern, of the incqnsistent testimony and requested that Mr.
McEachern recall Officer Marshall to “rebut his testimony.” Se.e» 6/16/17 Letter § 5. Mr.
McEachern failed to recall Officer Marshall, allegedly claiming ;chat he “forgot” to do 50. See
6/16/17 Letter § 6. Defendant asserts that his counsel’s failure to recall Officer Marshall “to
properly address the .mentioned discrepancy” is the reason that defendant was convicted at trial.
Defendant requests that the Court appoint counsel to assist him in preparing a motion claiming
ineffective assistance of counsel, based on the foregoing allegations. See 6/16/17 Letter § 8.3

APPLICABLE LEGAL STANDARDS

Courts must appoint counsel to fepresent indigent criminal defendants in cases where “a
person faces a loﬁs of liberty and the Constitution or any other law requirc_:s the appointment of
counsel.” See D.C. Code § 11-2602. The Constitution does not require the appointment of
counsel to defendants pursuing post-ponviction relief. See, e.g., Pennsylvania v. Finley, 481 U.S.
551, 555 (1987) (“We have ne{/er held that prisoners have a constitutional right to counsel when
mounting collateral attacks upon their convictions,...[and] the right to appointed counsel éxtends
to the first app¢a1 of right, and no further.”); Jenkins v. United States, 548 A2d 102, 104 (D.C.
1988) (“generélly speaking there is no constitutional right té appointment of counsel to develop

and pursue post-conviction relief... Nor is there commonly a statutory basis entitling a criminal
defendant whose conviction has been afﬁrméd on direct appeal to'héve counsel appointed to
pursue collateral relief.”). Iﬁ addition, because “a defeﬁdant has n§ fedéral constitutional right to
counsel when pursuing a discreﬁonary appeal on direct review of his conviction, a fortiori, he

has no such right when attacking a conviction that has long since become final upon exhaustion

3 Defendant’s letter fails to provide any support for his previously expressed intention to file a motion

alleging the ineffectiveness of his appellate counsel. The Court therefore presumes that defendant no longer
requests the appointment of counsel to file such a motion. '



' of the appellate process.” See Pennsylvania v. Finley, 481 U.S. at 555. Although appointment of
counsel is not mandatory, the law requires that the Joint Committee on Judicial Administration
maintain a “plan for furnishing representation to any person in tlte District of Columbia who is

financially unable to obtain adequate representation...who is... seeking collateral relief as
provided in...Section 23-110 of the District of Columbia Official Code (remedies on motion
attacking sentence).” See D.C. Code § 11-2601(3)(A).

The decision to appoint counsel to defendants interested in pursuing post-conv1ct10n |
relief through D.C. Code § 23 110 is left to the trial court’s sound dlscretlon See Jenkins, 548
A.2d at 105 (“Since neither the Constitution nor any other law requires appointment of counsel
for purposes of pursuing § 23-110 relief, D.C. Code § 11-2602 makes clear ‘that any appointment

- of counsel for that purpose is entrusted to the sound discretion of the trial court. ”); D. C Code §
23-110(a) (“A prisoner in custody under sentence of the Superior Court clalmmg the right to be
released upon the ground that (1) the sentence was imposed in violation of the Constitution of the
United States or the laws of the District of Columbia, (2)‘the court was without jurisdiction to

-impose the sentence, (3) the sentence was in excess of the maximum authorized by law, (4) the
sent_enee is otherwise subject to collateral attack, may move the court to vacate, set aside, or
correct the sentence.”). Trial courts should use an ;‘interests of justice” standard to determine
whetheer it is appropriate to exercise their discretion and appoint counsel to assist defendants w1th
§ 23-1 IO motions. See Jenkins, 548 A.2d at 105 (“fer want of any more enlightened formulation,
and in recognitidn of the appropriate and workable standard specified under federal law, we
construe § 11-2601(3)(A) to incorpdrate, implicitly, an "interests of justice" standard for trial |

court scrutiny of a risoner's request for legal assistance.”).
: y p q g



In general, trial courts should appoint counsel in cases where they determine that the
defendant is entitled to a hearing on the § 23-110 motion. See Jenkins, 548 A.2d 105-06 (“In
sum, we do not say that ‘the criteria for entitlement to a hearing ahd to appointment of counsel
will always, as a matter of law, produce the same positive or negative result, bﬁt, we do believe
that usually the "interests of justice" will be served when appointments of counsel under § 11-
2601 (3) (A) are limited to, but assured for, assistance of prisoners entitled to hearings pursuant
to § 23-110 (c) based on grounds they have proffered by pro se motion.”). In evaluating whether
a§ 2.3.-1 10 motion warrants a hearing, trial courts are guided by the principle that they/should.
only deny a motion without a hearing if they can say “that under no circumstan;:es could the
petitioner establish facts warranting relief.” See Fontaine v United States, 411 U.S. 213, 215
(1973). Further, trial courts may decline to hold a hearing ona § 23-110 in the following
categories‘ of cases: (1) “palpably incredible (though not merely ‘imprqbable’) claims can be
summarily handled;” (2) “a motion which fails to state a claim can be denied Withouf a hearing;” |
~ and (3) “vague and conclusory allegatipns do not trigger § 23-110's hearing requifement.” See
Pettaway v. United States, 390 A.2d 981,984 (D.C. 1978) (internal quotations omﬂtefl). In light
of these criteria that inform a trial court’s analysis, a defendant must “proffer the grounds for
| collateral relief at the time counsel is requested.” See Jenkins, 548 A.2d at 106.

ANALYSIS

The Court declines to appoint counsel to assist defendant in préparing his § 23-110
motion, claiming ineffective assistance of t'fial counsel. Defendant aéserts that his trial counsel
was ineffective in failing to, recall Officer Marshall, in order to highlight and rebut a discrepancy
in that officer’s testimony concerning the location of the complaining witness’s cell phone and

house key;.and that this alleged error resulted in defendant’s conviction and sentence. This



Court presided over defendant’s trial, and does not believe that defendant’s claim is subsmtial
enough to warrant the appoiﬁtment of counsel at this time. |
Although the Court does not question defendant’s good faith assertion that the alleged
error of his trial counsel caused defendant to be convicted at trial, the Court disagrees with
defendant’s assessment of the eQidence, and therefore finds that it is 'not in fhe interests of justice
to appo_inf counsel. The government’s case at defendant’s trial relied primarily on the testimony
of two civilian witnesses,' Jeffrey Shank and J ﬁcqueline Hopkins. Both of these witnesées |
testiﬁea that défendant broke in Mr. Shank’s apartment, threatened Mr. Shank, struck Mr. Shank
with his fist and wi’?h a pole, and téok Mr. Shank’s phone ar_ld house key. Althoﬁgh it is true that
Mr. Shank testiﬁed that the cell phone w;ls later found under the pouch in his living room
(contrary to Ofﬁcer Marshall’s testimony), the witnesses were'consisteﬁt in their testimony that
the house key wés found on defendant’s person by the pélice. The minor discrepancy regarding
the location of the cell phone was not a signiﬁcar;t issue in the case. The linchpin of thé
government’s case was the credibility of Mr. Shank and Ms. Hopkins, who presented
compelling, mutually cor’réborating testimony about defendant’s actions vin breaking down the
door, threatening Mr. Shank, beating him, and taking his bel.ongings. Moreover, the Court notes
that defendant has a history of apparently unjustified dissatisfaction with his lawyers, as |
defnonstrated by his multiple changes of counsel while his case was pending trial. The Court
therefore declines to exercise its discretion to appoint counsel to represent defendant at thi.s time.
- The Court notes, however, that it is open to considering.and being pérsuade_d by any
motion that defendant chooses to file pro se. And if the Court determines that it would be
appropriate to hold a hearing on such a pro se motion, it will recdnsider'appointing counsel to

represent defendant at such a hearing, |



