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QUESTION(S) PRESENTED

L. AVTER RECENT SUPREME COURT RULTNG TN UNTTED STATES V.

WAYOND 429 9.0T 2268 (2049) CAN A SUDGE RELTE QN FACTS NOT FouND
- BYA SORYTO ENBANCE A SENTENCE ]

L. APTER THTS COURTS DECTSToNTN UNTTED STATES V. ALLEYNE, 570 U8,
9 (2042) , WWERE THIS COURT (IADE MCHTY] AN Y- PENNSYLVANTA Y77
U.5. 79 (1926), NOW-CONTROLUTNG , CAN THE. PREPON DERANCE OF THE

ENIOENCE STANDARD BE USED KT SENTENCING WHERE A STNGLE FACT
IO GOTW AN ELEMENT OF THE OEFENSE AND A SENTENCING FACTIR

TL. BECAusE CMTLLAN V. PENNSY| VANEA , UT7 U.5. 79 (1926) TS NQ
LONGER COMTROLLING, CANTHIS COURT'S RULTNG TN (LS. v. WATTS, 64
U.8.44g( 10!0(7> QURVTYVES FTFTH_AND STXTH AMenDmENT ScRuTINY

(1)
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PETETION OF A WRTT OF CERTIORART

JORN g, BTN, PRO_SE, PETTTIONS FOR A WRTT OF CERTLORARE To REVTEW

THE SUDCOMENT OF TRE QTSTRICT OF CowmeTA COURT OF APPEALS INTHIG CASE

o (OPTiIONS AND ORDERS B'ELOW

ON_FEORUARY 24, 2047 THE SUPERTOR CWWOFWLDIWZI(’TOF COmETA

OCENTENCED THE PETTTIONER AND TS AVATLABLE AT APPENDIX A: THE T LDGMENT

QFTWY SUPERIOR CAURT OF THE DTSTRICT OF COWMBTA JSSHEHTIN USA V-

_ TOMN R.KINE,NO. 2044 CE3-009753 ON EERRUARY 27, 2017 AND IS
AVATLARLE AT AepeNfax O, THE DISTRICT OF COMNBTA COURT OF APPEALS TSSUED

LTS OROER AFFrgmInG THE SUPERTOR COURTS CONVICTION AND SiNTENCEON

OCTOBER 22,2019 ANO IS AVATIABLE AT APPENSEX B, THE ORDER OF THE LISTRTCT

OF CowmelA COURT OF APPEALS DENVING REUFARTNG AND RE REART NG

EN_BANC WAS FTLED ON SAMA&M@ 200 AND IS AVATIABLE AT
APPEN DIX €. v
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JURTSCILTION

_ THE TUOLIENT OF THE COORTOE APPEAS (AS ENTERED ON TANU ARY Ab,2020.
TRE JURTSOTCTION OF THIS COURT TS TNVOKED UoeR 28 U.S.C, 8'\7@1(&

CONSTITUTIONAL. AND STETUTORY PROVESTONS
STVTIA AMENDOENT TOTHE CONSTCTUTION OF ThE UNIIED STATES:
“IN AL CREENAL PROSECUTIONS , THE ACLUSED QWAL .. BE INFOR mED
_OF ThE NATORE AND CAUSE OF TRE ACCUS AT:LON ..

GYATEMENT OF TUE cm

THE JURY Thy THE SUPERTOR COURT OF THE DISTRICT OF COWmMEXA FAUND THE
PETTTIONER GULCTY FOR THREAT To KIDLAP OR TNIuRE A PERSON, RaRRERY( zooums
AND DESTRUCTtowW QF PROPERTY LESS TRAN K400, HE WAS QENTLMCLD I WA

— (ONSECUTINE TERMS OF 72 MoNTHS FORTAE ROBRERTES AND A CONSEUTIVE

_ TERM OF 37 MONTYS FOR THE THREAY T0 KT NAP ORTNTRE A PERSN. 180 DAYS,
QR THE DISTROCTION OF_PROPERTY WAS RAN CONSECUTIVE AS WLl TAE
SUPERIOR (DURT RASED T1's SENTENCE (THE MAXT MU TERMS) Oy THE
OFEENCE CONDUGT OF FOUR SEPARATE COUNTS Whtcd THE PETI—rmmre WA
CHARGED WMITH RUT-TMESURY (YLD NGT UNANTMoOSLY FTHOHE commITED.

THE DISTRICTOF (OWm BLA COURTOF APLEALS AF/’IKMED‘THC [OWER COURTS
FINDINGS AT SENTEN CING.

| . SENTENCING PROCEEDINGS

PETITIONER'S. ATTORNEN OBSECTED To THE SENTENCING CORT® OSE OF QFFENSKS
TRAT RESULTED T NO CONVICITON S TO SENTEMCE THE PETIONER. (SEE APK. /D

HomweR ThE CouRTADOPTrD THE PRrSm [ENCE REPSRIS FINDINC OF FauR
PAct Y




QFFENSES, TRE SURY wWAS ()NABLE TO FIND THE DEFENDANT GUILTY FoR,

10 ENWANCE TRE PETTTLONER'S SENTENCE TO THE MAXT MU ALOWARLE
UNDER THE STATUTE. TRE COURT SENTENCED TAE PETTHIONYRTA 4 7¢ monTss
PLUS 120 DAYS. (SEE APPX.D).

2. DTST?TC" OF COWwmM BLA (OURTOF APPEALS
THE APPELLATE COURT REASONED THAT UiS. \J. wA‘ﬁ:S us. M?mqﬂ
DIRECTIVE TWAT A SENREN CING
TARYS FINDING " DIO NOT HAVE To BE F OLLOWED , TN THE TNGTANT CA 3G, BLcAmE
"TRE T0RY WAS STmply UNARLE To FIND THYS FPET:nmmﬂ CommTTIED
THE REATNTNG CRIMES REYOND A PEASONAGLE DOURT” T\ \EAPPE LLATE
COURT AFPIRMEDTHE TRIAL (OURT’S SENTENCE,

REASON FOR GRANTTNG THE PETTTION

AFTER THIS Caggrs RULTNG TN _UsS- V. HAUmMoND TN WHICH THES (OoRT. STATES THAT
A SENTENCE ENWAN CEMENT THRAT Comes TNTO PLAY oty AS A RISOLT OF ADDTTIONAL
Junreant FACTUAL EINDINGS B & PREPONDOERANCE OF THE EVEOENCE CANNGTSTAND
(SEE Ay monD AT ( 2019 4.5, LEXTS 2«4?) ALSO CTING IN US Vs HAIroNG TN WHLH
TUTLS CouRr STATES EVEN WHEN JUDGes DD ENZOY DTSCRETION To ADTUST A SENTME.
BASED o0 SUbGE FOUND ACCRAVATING 0R MITLEC ATENG FACTS THEY couo NoT
Y IWELLTRE CENATLY AROVE (HAT THE LAW HAC ST PROVICED Fog THE ACTS
CHARGED AND Founp BY THE TurY, (SEE AT AN AT f 204 L.eD 2D 90‘-/7 ALSOAPTER

ALBENNE ) CAN THE PRE palDERINCE AF THE EVIDU\I CE STANDARD BL UsED AT

SENTENCING WHERE A STNGLY FACT 15 BOTH ANLELEMENT OF A CODTETED OFFLNSE

TNTHE IN<TA m rASL Tm: PETTTTONERS STXTH AMENDIMENT CLATM WAS RERET

BECAUSE THE DISTRIGT 0F COWM RTA COURT OF APPEALS STATED “BINDIND AUTHORTTY

LSTAgLLSHES THAT SocH USE DOES NOT VIOLATE THE STXTH AMENDMENT R
PAGE &




LUE PROCESS. AS WATTS ; TTSELE SAOAREWY HEWD, “A SURY'S VERGTCT OF ACGUTTHL
OOES NOT PREVENT THE SENTENCING (OURT FRoM CONSTDERTNG CONDUCT UNDERLYING |
THE ACQUTTTED CHARCE ... 30 LONG AS THAT CONDUCT JAS BEEN PROVED By A
PR\ PoNOERANG: OF The EVIDENCE 519 U.S. AT ASG-57" ALY TN MOTION T4
DENY APPOINT OF COUNSEL ThE TMAL COURT STATES THAT DEFNDANT mAY BE RSERING
THAT WTSSENTENGE YEOLRTES THE SPTRET oF APPRENTT AND AUEYINE BECAUSE THE
CAORT SenTerce D Wim AT THE WTed END af THE APPLICAB . SENTENCING RANGES |
RASED ON THE COURTS Flmmcf THAT HE ALSO WAS GUTLTY 6F THE COUNTS ON
WHIASKH THE 30Rv HONG. SEE TRIAL S0BCE Motton DENITIG APPODNT MENT OF CoukiREL AT
PG %6 MNARLVER AME APPELLANT COGRT STATED “WATIS TS OF N HELP TO
APPEVLANT, BECAUSE THE TRTAL COURT DT.D NOT TGNORE R COUNTER MAND
_*__IX}EMINDIN@ THE Tukd WAS STm pLY ONARLE TO FIND THAT
APPELLAWT COMMTTIED THE, REMATNING CRIMES BEYOND A READONABLL
_DOURT... TRETRTAL COURT... USED TIAT DETER mINATION TO SpnminNgt HIm
WITUIN TAS GUTLOLINES AUOWABLE LTMITS,” (SEE ApeX, A ALThOUGH, TTIS
N TE WORTRY. TO POINT QUT TWAT THE DESTRICT OF COWMETA COURTS OF APPEALS
MADE THE "INSTANT DECTSION IN THE PETITIONER'S CASE AFTER THIS COURT
JLLD&NMAM&%&MA&MMM_MQ,_
THE APPELLATE COOKT MAS NOT GRERTURNED T15 BINDING PRECEDEVT. SEK

GREENE V. UNITED STRTES ;571 420 21,220 CD.C. 1990) AS (ORUEDED B4 TAE
D-C. CouRT OF APPEALS “THE JURY WAS STmMPLY UNABLE TO FTND TUAT ARPCLANT

COMmITIED THE REMATNING CRTMS BEYONO A REASON RBLE D0ugT. HolweVer, Ak
JQ06E kD FACTS N Founn B4 A Turv 10 INCREASE HIS SENTENCE TOTTS MAI M TRV
OF ponTsamenT. TRE PETTTIONER RESPECTRULY ARCUES THAT THE FACT THAT TRESEMTENGY
—JIMEOSKD WAS TN AN ALLOWABLE GUTUDITNGS @ STATUTERY PANCE TS LMmaTERTAL,
— WU ATTS MATERTAUTS TR “CEFECT ” OF THETRTAL COURTS SENTENGE, THTS CORT MACEITELE
— CLEAR Tra GNTDSTATES v. 0BRTEN V.OBRTEN ;5 GO =S 218 (201.0), THAT OF FENSK CHARA cTRTESTICS

ARENOT- TOBLUutD AT SENTENCTNG AS OFPLN DER CHARACTERISTICS AN ARE FUTAER JUTS0
THE AVTNofE™ OF ARTICLETIT Jupge. (ALSD SEE 1R 1-S.C. 5 924 ( C\
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The Dlstr1ct of Columbla s gu1de11nes,>9entenc1ng reg1me is
practlcally s1m11ar to the U. S Sentenc1ng Gu1de11nes See R.W.-v;

Unlted States, 958 A 2d 259 (D C Clr 2008)("JUdges are free to applyv

or 1gnore them")

' In the 1nstant case, the Jury was deadlock on counts durlng
-dellberatlon They ultlmately were unable to unan1mously f1nd that the
'iPet1t1oner commltted theﬁe-poor spec1f1c cr1mes, used by the senten-
ic1ng Court to enhance Pet1t1oner s sentence The D C Court of Appeals'

'vsomehow dlst1ngu1shes th1s fact from-an_outrlght Jury acqu1ttal

;(See Appx 'fj) Supposedly, argu1ng,‘per log1c, thaifa‘flnd1ng of no

.s S1xth Amendment rlghtss

. by maklng f1nd1ngs of'fact that 1gnore:or countermand those made by
fthe Jury and then re11es on thes ' al
”defendant s sentence .

';:‘d1st1ngu1shed the f ,t of a Jury s unan1mous f1nd1ng of not gu1lty

‘w1th a Jury s 1nab111ty to unan1mous1y f1nd the defendant gu1lty of -
ﬁour offenses (See Appx A at 12) Subsequently, the Appellate Court;

'stated "Watts 1s of no help to Appellant"thereby thlS Court s dlrectlvef{

1napp11cable aswell

The Pet1t1oner respectfully argues that a Jury s f1nd1ng of no -

- gu11t, no: matter how derlved 1s not d13t1ngu1shable from a Jury s e

ﬁ»::PAGEu715,-J”



unan1mous f1nd1ng of not gu11ty Moreover, the Petltloner further
argues that 1n any event the demlse of Mchllan, now forblds a.
lower Court from us1ng offense characterlstlcs 'in- the manner of"
offender characterlstlcs to "effect" an enhanoement at sentenc1ng

" in a defendant s case.vThere is 31mply no. ex1st1ng controlllng

Supreme Court precedent that states -a Sentenc1ng Court has the

'_preponderance. To be»sure see Klnder V. Un1ted States, 509 U S 946

-lat 947 (1992)

a greater punlshment.,Better yet a Senten01ng Judge should focus on
det_éfmi_ﬁin"g’i‘ih"‘Wﬁa’f{ 'm'.‘éiirifé..r‘.-. 'é-‘fdé,fe.ﬁdéﬁ"ti m"drfef:i -l'i.k‘le'lfy”*f.tﬁéﬁf tﬁiofﬁ C..Omtﬁi't.t.jedf

the offense The Petltloner argues thlS 1s what 1s d13t1ngu1shab1e and°5

therefore hlS case should be remanded

Ceers



II. McMILLAN v. PENNSYLVANIA 477 U S.79 (1986) -
ABROGATION CONTROVERTS U.S v. WATTS, 519 U.s.
(1997) L

It is ax1oman1c that thls Court s declslon 1n Mchllan, supra,

stood for two prop051t10ns 1) under the Flfth Amendment a leglslature

'_‘was allowed to de31gnate a: 51ng1e fact that deflnes a cr1me as an.

:element and sentenclng factor, and 2) under the Slxth Amendment a

7: Judge could f1nd a 31ng1” fact (even ones that deflne a crlme) atj

- dsentenc1ng, that a Jury d1d not; togl crease a defendant s punlshment—

'-;as 1ong as that punlshment w1th1n a

’Asupra,*

:thaf"nenillaﬁi~

'f,.th ?Constltutl n and

) as a resul '1s no longer L

'"prlnclpals of Mchllan

| -:stand loglcally that Watts,

. ‘ ne 'sfpunls ment 1n thlS case (see Appx
'f.é;.ﬁf 12) If 1t stands after Allexne that a leglslature cannot

'_’de31gnate a 31ng1e fact that deflnes a cr1me to

be an element and a

_'sentenc1ng factor found by a preponderance then the Petltloner Sff;f”

‘sentence 1s 1n grave error Furthermore, 1f 1t'

" PAGE 9. T



THE PETITIONER RESPECTEQY REAUEST TUAT KIS CASE BE REMANDED ORCE
THTS TSSUE IS RENTSITED AS HETS sepane A GREATER PUNTSHMERT ThAN

HE_WoLLD ABSENT THE FIFTH AND STXTH AMENDMENT VT OLATEONS.TN HES
CASE

CONGLYSTON

THE PETTTION FOR WRTT 0 CERTToRART Shoulo BE GRANTED AND
TS CASE SHOULD RE REMANDED 10 THE DISTRTCT of Cowm BTA CoudT
OF APPERALS WITH INKTRUCTIONS TO FURTRER REMAND THTS CASETO
THE DISTRICT OF (WM BIA SULERTOR (OURT TN LTCHTOS THE QUECTIoNS
PRESENTED, |

~ DATED; MARCH 14,2020 . |
. RESPECT FOLL SubmITTED,

S Ry

TOBN R, KINGY PRO BE
# 25042-047
Ausethomson
P.0. 80X 1002
Thom SON ;IL &)jﬁﬁ
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