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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 16-16177-A

TARVARES JAMES WATSON,

Petitioner-Appellant,

versus

SECRETARY, DEPARTMENT OF CORRECTIONS, 
FLORIDA ATTORNEY GENERAL,

Respondents-Appellees.

Appeal from the United States District Court 
for the Middle District of Florida

ORDER:

Tarvares Watson moves for a certificate of appealability in order to appeal the denial of 

his pro se 28 U.S.C. § 2254 habeas corpus petition. To merit a certificate of appealability, 

Watson must show that reasonable jurists would find debatable both (1) the merits of an

See 28 U.S.C.underlying claim, and (2) the procedural issues that he seeks to raise.

§ 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 478 (2000). Because he has failed to make the

requisite showing, the motion for a certificate of appealability is DENIED. Watson’s motion for 

leave to proceed on appeal in forma pauperis is DENIED AS MOOT.

/s/ Stanley Marcus
UNITED STATES CIRCUIT JUDGE



J\

APPENDIX B
U.S. District Court’s Order denying petition under 28 U.S.C. § 2254

I



Case 3:13-cv-01570-BJD-JBT Document^ Filed 08/29/2016 Page 1 of 41 PagelD

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION

TARVARES JAMES WATSON,

Petitioner,

V.S . Case No. 3:13-cv-1570-J-39JBT

SECRETARY, DOC, et al. ,

Respondents.

ORDER

I. STATUS

Petitioner Tarvares James Watson challenges a 2008 (Duval 

County) conviction for first degree murder (count one), armed 

burglary with battery (count two), and attempted murder in the 

first degree (count three).1 Petition Under 28 U.S.C. § 2254 for

Writ of Habeas Corpus by a Person in State Custody (Petition) (Doc. 

1) at 1. He filed two Memoranda of Law (Docs. 4 & 12), and upon 

review, they are almost identical except for a few, minor

handwritten modifications to the second Memorandum's case

citations.2 Respondents filed an Answer in Response to Order to 

Show Cause and Petition for Writ of Habeas Corpus (Response) (Doc.

1 Although Petitioner references a fourth count, attempted 
felony murder, the trial court vacated the sentence on the fourth 
count .and set that count aside.

2 Petitioner provides Appendices to his Memorandum of Law 
(Doc. 4) r and the Court will hereinafter refer to the documents 
contained therein as "App."
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18) . In support of their Response, they, provide an Index to

Exhibits (Doc. 18).3 Petitioner filed a Reply in Opposition to

Respondents' Answer in Response to Order to Show Cause and Petition

for Writ of Habeas Corpus (Reply) (Doc. 25). See Order (Doc. 11).

Petitioner raises five grounds in the Petition, and this Court

will address these five claims for habeas relief, see Clisbv v. 

Jones. 960 F.2d 925, 936 (11th Cir. 1992), but [no evidentiary I

Ipropdedirigs are require^.: f After setting forth* the standard of 

review, a brief procedural history will be provided.

II. STANDARD OF REVIEW

In this opinion, the Court will analyze the claims pursuant to

28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective

"By its terms [28 U.S.C.] § 2254(d)Death Penalty Act (AEDPA) .

in statebars relitigation of any claim 'adjudicated on the merits 

court, subject only to th[re]e exceptions." Harrington v. Richter.

The three exceptions are: (1) the state562 U.S. 86, 98 (2011) .

court's decision was contrary to clearly established federal law;

or (2) there was an unreasonable application of clearly established

federal law; or (3) the decision was based on an unreasonable

determination of the facts. Id. at 100. The state courts' factual

3 The Court hereinafter refers to the documents contained in 
the appendix as "Ex." Where provided, the page numbers, referenced 
in this opinion are the Bates stamp numbers at the bottom of each 
page of the appendix. Otherwise, the page number on the particular 
document will be referenced, 
page numbers assigned by the electronic docketing system where’ 
applicable.

Also, the Court will reference the

2
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findings will be given a presumption of correctness unless rebutted

with clear and convincing evidence, 28 U.S.C. § 2254(e) (1) . The

Court will apply this presumption to the factual determinations of

both trial and appellate courts. See Bui v. Haley. 321 F.3d 1304,

1312 (11th Cir. 2003) .

Recently, the Eleventh Circuit set forth the parameters for a

federal court to grant habeas relief when reviewing a state court's

decision, as limited by the provisions of AEDPA:

if a state court has adjudicated the merits of 
a claim, we cannot grant habeas relief unless 
the state court's decision "was contrary to, 
or involved an unreasonable application of, 
clearly established Federal law, as determined 
by the Supreme Court of the United States," 28 
U.S.C. § 2254(d)(1), or "was based on an 
unreasonable determination of the facts in 
light of the evidence presented in the State 
court proceeding," id. § 2254(d)(2).
" [C]learly established federal law" under § 
2254(d)(1) refers to the "holdings, as opposed 
to the dicta, of th[e Supreme] Court's 
decisions as of the time of the relevant 
state-court decision." Williams v. Tavlor. 529 
U.S. 362, 412 (2000). "Under § 2254(d) (l)'s 
'contrary to' clause, we grant relief only 'if 
the state court arrives at a conclusion 
opposite to that reached by [the Supreme] 
Court on a question of law or if the state 
court decides a case differently than [the 
Supreme Court] has on a set of materially 
indistinguishable facts.
Warden. 753 F.3d 1171, 1182 (11th Cir. 2014)
(alteration in original) (quoting Williams. 
529 U.S. at 413). "Under § 2254(d)(l)'s 
'unreasonable application' clause, we grant 
relief only 'if the state court identifies the 
correct governing legal principle from [the 
Supreme] Court's decisions but unreasonably 
applies that principle to the facts of the 
prisoner's case.

Jones v. GDCPI II

(alteration inId.I II

3
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original) (quoting Williams. 529 U.S. at 413). 
Under § 2254(d)(2) 
if, in light of the evidence presented in the 
state court proceedings, no reasonable jurist 
would agree with the factual determinations 
upon which the state court decision is based. 
Brumfield v. Cain
2269, 2277 (2015).

we may grant relief only

-, 135 S. Ct.576 U.S.

14-14198, 2016 WLRaleigh v. Sec'v. Fla. Deo11 of Corr., No.

3563623, at *5 (llth Cir. June 30, 2016) .

III. PROCEDURAL HISTORY

As previously noted, the Court will provide an abbreviated 

summary of the state criminal case, giving historical context to 

the five grounds presented in the Petition for habeas relief.

Petitioner was charged by indictment with first degree murder, 

armed burglary with battery, attempted murder in the first degree,

The state filed aand attempted felony murder, 

notice of intent to seek the death penalty, id. at 23; however, the

Ex. C at 14-15.

record shows that by the time of trial, there was no attempt by the

Upon' the withdrawal of the Public 

Defender, the trial court appointed W. Charles Fletcher as counsel

state to seek the death penalty.

Id. at 31-33.for Petitioner.

On January 7-8, 2008, the trial court conducted a jury trial

Ex. D. The jury returned a verdict of guilty 

Ex. C at 340-46; Ex. D at 370-71, 375. On

on all four counts.

- as to all counts.

February 7, 2008, Petitioner moved for a new trial, Ex. C at 358-

59, and the trial court denied the motion. Id. at 386.

4
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On February 7, 2008, the trial court conducted its sentencing

The court adjudicated Petitionerproceeding.

guilty and sentenced him to three qonsecutive life sentences and

Ex. ' C at 383-405 .-

Id. at 400-402. The court enteredone concurrent life sentence.

Id. at 347-55. Theits judgment and sentence on February 7, 2008.

trial court set aside and vacated the conviction and sentence on

count four. Ex. E.

Ex. C at 364. He filedPetitioner appealed his conviction.

The state answered. Ex. I.an amended appeal brief. Ex. H.

Ex. J. The First District Court of Appeal, onPetitioner replied.

Ex. K. The mandate issued^August 20, 2009, affirmed per curiam.

Ex. M. The First District denied rehearing,on September 8, 2009. 

rehearing en banc and written opinion, and denied the request to

recall its mandate. Ex. N.

4 Curiously, Respondents fail to mention the trial court's 
vacation of count four in their procedural history. Response at 1- 

The circuit court's September 15, 2008, re-recorded Judgment,
Ex. E at 18.

4 .
reflects that count four was set aside and vacated.
It states that the sentence of February 7, 2008, with respect to 
count four only, is vacated and set aside per the judge's order. 
Id. Of import, the Florida Department of Corrections' Corrections 
Offender Network presently states that Petitioner's prison sentence 
history includes the attempted felony murder count (count four), 
for which Petitioner was sentenced to life. As such, Respondents 
will be directed to take all action necessary to ensure that the 
Secretary of the Florida Department of Corrections is provided 
copies of the Order Granting Motion to Correct Sentencing Error, 
Ex. E at 9-10, and the re-recorded judgment, Ex. 
that the Department remove count four, the attempted felony murder 
count, from the Department's sentence history for Petitioner as it 
has been duly vacated by the state court.

E at 11-18, and

5
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On May 28, 2010, pursuant to the mailbox rule, Petitioner

filed a Motion for Postconviction Relief. Ex. T at 1-50. The

state responded. Id. at 53-55. On August 2, 2010, pursuant to the 

mailbox rule, Petitioner filed a reply.

to the reply is Exhibit A, the supplemental police report 

.referencing the statement of Ms. Liggins to Officer G. M. Nagle; / 

Exhibit B, a portion of the Deposition of Christy Liggins; and 

Exhibit C, photographs of the parking lot. Id. at 149-56. The

adopting the reasons set forth in the state's

Id. at 108-48. ’Attached ’•

circuit court,

response, denied the motion in its order entered on August 3, 2010.

Attached to the order is the state's response, aId. at 56-57.

portion of the trial transcript, the motion for new trial and order

Petitioner moved for rehearing,Id. at 58-107.denying new trial.

and the circuit court denied it. Id. at 157-66.

Id. at 167. The First District Court ofPetitioner appealed.

2010, per curiam affirmed the circuitAppeal, on December 8,

After denying rehearing, the Firstcourt's decision. Ex. U.

Ex. X.issued the mandate on February 1, 2011.District

and on May 16, 2 011, the SupremePetitioner sought certiorari,

Ex. Z; Ex. AA. Ultimately, the SupremeCourt denied certiorari.

Court denied rehearing. Ex. BB; Ex. CC.

Petitioner filed a second Rule 3.850 motion on February 4,

Ex. EE at 1-50. The circuit2011, pursuant to the mailbox rule, 

court, on January 9, 2013, denied the second motion. Id. at 51-96.

PetitionerThe circuit court denied rehearing. Id. at 97-112.
6
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appealed. Id. at 113-114; Ex. FF; Ex. GG. The First District

affirmed per curiam on May 28, 2013. The appellate courtEx. HH.

denied rehearing. Ex. II; Ex. JJ. The mandate issued on August 5,

Petitioner sought certiorari, but the Supreme Court2013. Ex. KK.

denied certiorari on October 7, 2013. Ex. MM; Ex. NN; Ex. OO.

IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Ground One

In ground one, Petitioner raises a claim of ineffective

assistance of trial counsel, complaining that counsel failed to

illegally obtained known"the bloodto suppressmove

sample/photograph evidence and their derivatives" in violation of

Petition at ■ 6.the Fourth, Sixth, and Fourteenth Amendments.

Petitioner failed to raise this ground of ineffective assistance of

counsel in his original Rule 3.850 motion. Ex. T at 1-50.

In his Petition at 7, Petitioner contends that he exhausted

this ground in his second Rule 3.850 motion, Ex. EE at 1-50, which

Respondents, inwas denied on January 9, 2013. Id. at 51-96.

their Response, assert that the first claim is unexhausted and

procedurally defaulted. Response at 7-12.

Pursuant to 28 U.S.C. § 2254(b), a petitioner is required to

exhaust available remedies in the state courts. Ward v. Ha!ll. 592

F.3d 1144, 1156 (11th Cir.) ("A critical prerequisite for any

petitioner seeking federal habeas relief is the requirement that he

first properly raise the federal constitutional claim in the state

courts."), cert. denied, 562 U.S. 1082 (2010) . This requires that
7
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the petitioner fairly present his- issues to the state's highest

court. Id.

This Court will inquire, as to whether the claim raised in

ground one is procedurally defaulted. If it is defaulted "pursuant

to an independent and adequate state procedural rule," the claim is

barred from federal habeas review "unless the prisoner can

demonstrate cause for the default and actual prejudice as a result

of the alleged violation of federal law, or demonstrate that

failure to consider the claims will result in a fundamental

miscarriage of justice." Coleman v. Thompson. 501 U.S. 722, 750

In order to establish cause, the petitioner is required to(1991) .

identify an objective, external factor that impeded his ability to

raise the claim in the state courts. Henrv v. Warden. Ga.

Diagnostic Prison. 750 F.3d 1226, 1230 (11th Cir. 2014) (citation

In order to establish prejudice, the petitioner mustomitted).

show that there is a reasonable probability that the result of the

proceeding would have been different absent the impediment. Lucas

v. Warden. Ga. Diagnostic and Classification Prison. 771 F.3d 785,

801 (11th Cir. 2014), cert, denied. 136 S.Ct. 135 (2015).

Petitioner claims that the first Rule 3.850 motion was not

actually rejected on its merits but on legal insufficiencies;

therefore, he contends the trial court's initial post conviction

ruling allowed for the circuit court to reach the merits of the

second Rule 3.850 motion without a procedural bar. Reply at 3-5.

He also suggests it would be a manifest injustice to not reach the
8
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merits of this ground. Id. This Court is not persuaded. First,

with regard to Petitioner's contention that the first Rule 3.850

motion was dismissed or rejected based on legal insufficiencies,

the circuit court did not find the first rule 3.850 motion legally

insufficient, a ruling which would have allowed for an opportunity

to amend or re-file the motion to cure the underlying deficiencies.

Instead, the court denied the motion for the reasons set forth in

Indeed, the state's responsethe state's response. Ex. T at 56.

order denying postis adopted and attached to the court's

conviction relief. Id. at 58-60.

In the state's response to the Rule 3.850 motion, after

setting forth the Strickland5 standard for obtaining relief on a

claim of ineffective assistance of counsel, the state argued that

each ground was "unfounded" and that the motion should be denied

without a hearing. Id. at 58. After providing a brief rendition

of the facts, the state said " [t]his overwhelming evidence of guilt

clearly demonstrates that any alleged error on the part of defense 

counsel surely would not have effected the outcome of this trial."

In short, the circuit court found that PetitionerId. at 59.

failed to establish prejudice as required under Strickland.

Thus, the record shows .that the state, in its response,

addressed the grounds claiming ineffective assistance of trial

counsel raised in the first Rule 3.850 motion. Id. at 59-60.

5 Strickland v. Washington. 466 U.S. 668, 688 (1984) .
9
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After doing so, the state asked for the denial of the claims and

the post conviction motion, not the dismissal of the post

conviction motion based on legal insufficiencies. Id. As such,

the circuit court's order adopting by reference the state's

response is a denial of the post conviction motion on its merits.

Indeed, under these circumstances, there is no doubt that the

circuit court denied the motion on its merits.

When Petitioner attempted to raise an additional claim of

ineffective assistance of counsel in a second Rule 3.850 motion,

the circuit court, without hesitation, rejected the motion as

successive "in that Defendant previously filed a 3.850 motion

alleging ineffective assistance of counsel, which this Court denied

on its merits and which was affirmed on appeal." Ex. EE at 53.

Although Petitioner asserted there was an objective, external

factor that impeded his ability to raise the claim in the state

courts, a page limitation and a denial of his request to enlarge

the page limit, the circuit court rejected Petitioner's excuse for 

failing to properly raise his claim in his first Rule 3.850 motion.

The circuit court found page limitations are within a trialId.

court's discretion and there is no exception allowing for piecemeal

litigation of claims, particularly with respect to claims of

ineffective assistance of counsel. Id.

Petitioner's original Rule 3.850 motion consists ofOf note,

Petitioner's ability to raisefifty type-written pages.

potentially meritorious post conviction claims was not unduly
10
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circumscribed by the state circuit court, as evidenced by the very

lengthy and detailed original post conviction motion and the

allowance for a fifty-page motion to be filed. Therefore, the page

limit requirement did not constitute an external factor that

prevented Petitioner from raising his claim.

In its conclusion, the circuit court found the second Rule

3.850 motion "successive and procedurally barred as it constitutes

an abuse of the procedure governed by Rule 3.850." Id. Although

' the circuit court alternatively found no merit to the claim for

relief, this Court must honor the state court's explicit reliance

on a state-law ground for' rejecting this claim because the state

court explicitly invoked a state procedural bar rule as a separate

and independent basis for its decision. Harris v. Reed. 489 U.S.

255, 264 n.10 (1989). It is quite imperative to recognize that,

"where a state court has ruled in the alternative, addressing both

the independent state procedural ground and the merits of the

federal claim, the federal court should apply the state procedural

bar and decline to reach the merits of the claim. " Alderman v.

(citations omitted)Zant. 22 F.3d 1541, 1549 (11th Cir. 1994)

(emphasis added), cert, denied See Marek v.513 U.S. 1061 (1994) .

Singletary. 62 F.3d 1295, 1301 (11th Cir. 1995) (finding that when

a state court addresses both the independent state procedural

ground and the merits, the federal court should apply the bar and

decline to reach the merits), cert. denied. 519 U.S. 838 (1996).

11
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Therefore, the Court will not reach the merits of the claim

unless Petitioner shows cause and prejudice or a fundamental

miscarriage of justice. Here, Petitioner has not shown cause for

his default because his failure to present the claim in his first

Rule 3.850 motion is fairly attributable to his own conduct.

Wright v. Hooper. 169 F.3d 695, 706 (11th Cir.), cert. denied. 528

As noted by the state court, fifty pages is aU.S. 934 (1999) .

"reasonable benchmark" for a page limitation, and Petitioner

certainly could have presented his claim within the reasonable

limitations established by the state circuit court. Ex. EE at 53.

Also, Petitioner, has not shown that there were errors at trial that

disadvantaged his defense so that he was denied fundamental

fairness. The alleged deficiency of counsel about which Petitioner

complains does not undermine confidence in the verdict. Thus, he

, has not shown'the required prejudice.

Second, Petitioner asserts that there should be a manifest

injustice exception recognized for his procedural default,

referencing Martinez v. State. 935 So.2d 28, 29 (Fla. 3rd DCA 2006)

(recognizing affirmative misadvice by counsel on the ' record

concerning the amount of time the petitioner could be sentenced to

if he proceeded to a hearing on revocation of probation, and

remanding for further proceedings) and other Florida state cases

allowing for a manifest injustice exception for procedural default

in state court proceedings where fundamental error is apparent on

the face of the record, such as a double jeopardy violation. See
12
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Rudolf v. State. 851 So.2d 839, 843 (Fla. 2nd DCA 2003) (same).

In this case, Petitioner is not complaining about a

fundamental error apparent on the face of the record. On the

contrary, he alleges his counsel was ineffective for failing to

file a motion to suppress evidence prior to trial. Moreover, in a

federal habeas proceeding, in order to overcome a procedural

default without a showing of cause and prejudice, a petitioner must

show a fundamental miscarriage of justice would occur if the

underlying claim is not reached. A fundamental miscarriage of

justice occurs "where a constitutional violation has probably

resulted in the conviction of one who is actually innocent."

Wright, 169 F.3d at 705 (quoting Schluo v. Delo. 513 U.S. 298, 321

(1995) (citation to internal quotation omitted)). The fundamental

miscarriage of justice exception is only available in extraordinary

actual' innocence" rather than merecases upon a showing of It t

Johnson v. Alabama. 256 F.3d 1156, 1171 (11thlegal' innocence."It t

Cir. 2001) (citations omitted), cert. denied. 535 U.S. 926 (2002).

Here, Petitioner has not shown that a fundamental miscarriage of

justice would result if the claim of ineffective assistance of

Therefore, the merits ofcounsel is not addressed on its merits.

ground one will not be reached by the Court.

B. Ground Two

In the second ground of the Petition, Petitioner alleges a due

process deprivation under the Fourteenth Amendments based on the 

insufficiency of the evidence to sustain his convictions. Petition
13
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Petitioner contends that the evidence presented at trial wasat 8,

insufficient for four reasons: (1) there is a lack of substantial

evidence, viewed in the state's favor, from which a trier of fact

could find, beyond a reasonable doubt, that Petitioner discharged

an AK-4 7 in the back bedroom of the apartment; (2) Christy Liggins

testimony that Petitioner was in possession of an AK-47 is

inherently incredible; (3) the record evidence, as a whole, viewed
\

in the state's favor, "gives equal or nearly equal circumstantial

support to a theory of guilt and a theory of innocence;" and (4) a

rational trier of fact could find the record evidence sufficient

and beyond a reasonable doubt "[o]nly by piling inference upon

inference [.]" Id.

Respondents urge this Court to find that this second ground

"is improperly exhausted, procedurally defaulted and devoid of

merit." Response at 18. Upon review, this claim is unexhausted 

and procedurally defaulted because, although Petitioner raised this 

claim of trial court error on direct appeal, he failed to present

Ex. H; Ex. J.it as a federal constitutional claim.

As previously noted, a petition for writ of habeas corpus 

should not be entertained unless the petitioner has first exhausted

Castille v. Peoples. 489 U.S. 346, 349 (1989);his state remedies.

A procedural default arisesRose v. Lundv. 455 U.S. 509 (1982).

the petitioner fails to raise the [federal] claim in state"when

court and it is clear from state law that any future attempts at

exhaustion would be futile. Owen v. Sec'v. Deo't of Corr.. 5681 II

14
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\
F.3d 894, 908 n.9 (11th Cir. 2009) (quoting Zeialer v. Crosbv. 345

F. 3d 1300, 1304 (11th Cir. 2003)), cert. denied. 558 U.S. 1151

(2010).

Again, there are allowable exceptions to the procedural

default doctrine; " [a] prisoner may obtain federal review of a

defaulted claim by showing cause for the default and prejudice from

Martinez v. Rvan. 132 S.Ct. 1309,a violation of federal law."

1316 (2012) (citing Coleman v,. Thompson. 501 U.S. 722, 750 (1991)).

Once cause has been established, a petitioner must also demonstrate

prejudice. With respect to the prejudice requirement, a petitioner 

must show "that there is at least a reasonable probability that the

the proceeding would have been different had theresult of

Owen, 568 F.3d at 908.constitutional violation not occurred."

Alternatively, a petitioner may obtain review of the merits of 

a procedurally barred claim if he satisfies the actual innocence 

"gateway" established in Schlup v. Delo. 513 U.S. 298 (1995). The 

Schlup gateway is meant to prevent a constitutional error at trial 

from causing a miscarriage of justice and 

who is actually innocent of the crime.

Deo1t of Corr.. 690 F.3d 1311, 1314 (11th Cir. 2012) (per curiam) 

(quoting Schlup. 513 U.S. at 324), cert. denied, 133 S.Ct. 2759

the conviction of one11 I

Kuenzel v. Comm'r, Ala.I II

(2013) .

On direct appeal, Petitioner claimed that the trial court 

erred in denying the motions for judgment of acquittal when 

considering the special standard of review which applies to cases
15
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based solely on circumstantial evidence. Ex. H at 12. There is no

mention of a violation of due process of law, a federal

constitutional violation, or reference to cases with decisions

finding a due process violation.

Ordinarily a denial of a motion for judgment of acquittal ;

It only rises to the level of a claimpresents a state law claim.

of constitutional dimension if it is asserted that the evidence was

and as a result of theinsufficient to support the conviction,

deficiency, there was a violation of due process of law.. Although

Petitioner now couches his claim in terms of denial of due process

" [w] hether the trial .courtof law, on direct appeal he- asked:

erred in denying the motions for judgment of■ acquittal." Ex. H at

12 .

Respondents assert -that Petitioner failed to advance his due 

process claim in the state court proceedings. Response at 18. In 

addressing the question of exhaustion, the Court must ask whether 

the claim was raised in the state court proceedings and whether the

state court was alerted to the federal nature of the claim.

Upon review,541 U.S. 27, 32 (2004) .Baldwin v. Reese.

Respondents' assertion that Petitioner did not exhaust his federal 

due process claim is supported by the record, 

raise a claim of denial of due process, of law. pursuant to the

Petitioner did not

Fourteenth Amendment to the United'States Constitution in the state

court proceedings.

16. -
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Therefore, upon careful review and consideration of the state

court record, the Court finds Petitioner did not fairly present his

federal constitutional claim of denial of due process of law to the

Indeed, he did not sufficiently alert the statestate courts.

courts to the federal nature of his claim. Because Petitioner

failed to apprise the state court that the ruling of which he

complained was not only a violation of state law, but denied him

the due process of law guaranteed by the Fourteenth Amendment, see

Zeiqler v. Crosbv. 345 F.3d 1300, 1307 (11th Cir. 2003) ("It is not

enough that all the facts necessary to support the federal claim

were before the state courts, or that a somewhat similar state-law

claim' was made.") (citation omitted), cert. denied. 543 U.S. 842

the Court finds the due process claim raised in ground two(2004)

is unexhausted and procedurally defaulted. In sum, the Court finds

this claim has not been exhausted, and is therefore procedurally

barred, Petitioner has not shown either cause excusing the default

or actual prejudice resulting from the bar. Moreover, he has

failed to identify any fact warranting the application of the

fundamental miscarriage of justice exception.

Assuming Petitioner's claim is not procedurally barred and

that he did apprise the state court of a federal violation,

The First District Court ofPetitioner is not entitled to relief.

Appeal affirmed Petitioner's convictions on direct appeal, without

issuing a written opinion. Ex. K. Thus, to the extent the claim

was raised in the federal constitutional sense, and to the extent
17
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that the federal constitutional claim was addressed, the state

court's rejection of this ground is entitled to deference as

The adjudication of therequired pursuant to AEDPA. See Ex. K.

state appellate court resulted in a decision that involved a

reasonable application of clearly established federal law, as

determined by the United States Supreme Court. Therefore,

Petitioner is not entitled to relief on ground two because the

state court's decision was not contrary to clearly established

federal law, did not involve an unreasonable application of clearly

and was not based, on an unreasonableestablished federal law,

determination of the facts in light of the evidence presented in

the state court proceedings.

Alternatively, this claim is without merit. The' Due Process

Clause of the Fourteenth Amendment requires the state to prove

beyond a reasonable doubt each element of the offense charged. 

Thompson v. Nagle. 118 F.3d 1442, 1448 (11th Cir. 1997) (citing

Jackson v. Virginia. 443 U.S. 307, 314 (1979)), cert, denied, 522

"[T]his court must presume that conflictingU.S. 1125 (1998).

inferences to be drawn from the evidence were resolved by the jury

Thompson. 118 F.3d at 1448 (citing Machinin favor of the State."

v. Wainwriqht ■ 758 F.2d 1431, 1435 (11th Cir. 1985)). As such, the

relevant question is whether any rational jury, after viewing the 

evidence in the light most favorable to the prosecution, could have

found the essential elements of the charged offense beyond a

reasonable doubt. Thompson. 118 F.3d at 1448.
18
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After viewing the evidence in the light most favorable to the

prosecution, a rational trier of fact could have found that

Petitioner committed the offenses of first degree murder, armed

burglary with battery, and attempted murder in the first degree.

Petitioner took the stand and admitted he was at the scene of the

crime. While Petitioner did not stipulate to possession of the AK- 

47, a rational jury considering the circumstantial evidence of 

Petitioner's ownership of an AK-47 based on a witness testifying 

that he observed Petitioner with a gun case and clips for an AK-47; 

the victim's and Petitioner's drug dealing, relationship and 

history; Petitioner's path of flight;, the location of the 

discovered shell casings; the location of the shell casing from the 

victim's pistol; the location (bathroom) of the projectile from the 

pistol; Petitioner's bullet wound from that night and the blood 

found in the parking lot; the observation of an injured person 

carrying a weapon, fleeing the apartment, and entering a gray or 

silver car and fleeing the scene; Petitioner's blood found in the 

apartment, Petitioner's touch DNA evidence on an unexpended 

cartridge found in the apartment,- evidence of consciousness of 

guilt by flight as evidenced by Petitioner providing false 

information to the police about his gunshot wound, giving false 

names to authorities, and attempting to evade arrest could 

reasonably find these offenses beyond a reasonable doubt, 

conclusion, considering each of these matters, any rational jury, 

after viewing the evidence in the light most favorable to the

In

19



/

Case 3:13-cv-01570-BJD-JBT Document 28 Filed 08/29/2016 Page 20 of 41 PagelD

prosecution, could have found the essential elements of the three

offenses.

"When the record reflects facts that support conflicting 

inferences, there is a presumption that the jury resolved those 

conflicts in favor of the prosecution and against the defendant.

In other words, federal courts must defer to the judgment of the 

jury in assigning credibility to the witnesses and in weighing the 

evidence." Johnson v. Alabama. 256 F.3d at 1172 (citations

omitted). In this case, after viewing the evidence in the light 

most favorable to the prosecution, a rational trier of fact could

have found that Petitioner committed first degree murder, armed 

burglary with battery, and attempted murder in the first degree. 

Petitioner is not entitled to habeas relief on this ground.

C. Ground Three

In his third ground, Petitioner raises a Giglio violation.®

Petition at 10. He contends that he was deprived of life and 

liberty by the prosecution's knowing use of false testimony in 

violation of the Fourteenth Amendment. Id. The supporting facts

presented for this claim are:

On January 8th, 2008, the prosecution 
knowingly presented false testimony, during 
trial, when Christy Liggins testified that, on 
the night of July 14th, 2005, she told police 
that she saw Petitioner with an AK-47, leaving 
the scene in a Pontiac Sedan. This testimony 
is false, because Officer G. M. Nagle's 
Supplemental Report #6 at page 5 reveals,

6 Gicrlio v. United States. 405 U.S. 150 (1972).
20



Case 3:13-cv-01570-BJD-JBT Document 28 Filed 08/29/2016 Page 21 of 41 PagelD
2275

contrarily, that on the night of July 14th, 
2005, Christy Liggins actually told police 
that the purported suspect was 6'-2", toting a 
handgun, leaving the scene in a Toyota Corolla 
(See App; R) Supplemental Report #6, page 5, 
further reveals that Christy Liggins never 
identified Petitioner as the alleged suspect 
on the night of July 14th, 2005.

Id.

In support of his contention, Petitioner references Ms.

Liggins1 deposition testimony compared to her trial testimony. Id. 

Petitioner highlights that portion of the deposition testimony in 

which Ms. Liggins said she could not see the suspect's face because 

it was dark, and she was uncertain of her ability to recognize the

Petitioner argues that the prosecution knew Ms.Id.suspect.

Liggins' trial testimony was false because: (1) knowledge of the 

content of Officer's Nagle's Supplemental Report #6 at 5 is imputed 

to the prosecution, and (2) the prosecution was present for the

deposition of Ms. Liggins. Petitioner asserts that there isId.

a reasonable likelihood that Ms. Liggins' false testimony at trial

that Petitioner was in possession of an AK-47 on July 14, 2005

affected the judgment of the jury, and the prosecution's knowing

use of her false testimony, without correction before the jury, 

violated Petitioner's right to due process of law. Id. at 10-11.

[Upon review of the record, Petitioner exhausted his ~ 'Giglio 

plaim by‘raising-"it in.his first Rule 3.85.0,'mpt-ipriif Ex. T at 3-10. 

The state responded, and the circuit court adopted the state's

/
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reasoning in its decision. Id. at 53-56. In its response, the

state addressed the Gicrlio claim as follows:

Grounds one (1), two (2) and three (3) 
generally allege the same error surrounding 
the testimony of an eye witness, Christy 
'Liggins. __ Defendant claims that Christy 
Liggins perjured herself when she identified 
Defendant in court, and Defendant cites Ms. 
Liggins testimony surrounding her inability to 
see the face of the injured individual fleeing 
the murder scene as evidence of this perjury. 
Defendant in his own motion however, correctly 
points out that Ms. Liggins testified in 
deposition that she believed she had seen the 
injured individual previously at the apartment 
complex. Furthermore, DNA evidence confirms 
Ms. Liggins' identification. There is no 
legal requirement that a witness identify a 
person before trial, nor is there any case law 
to suggest that in court identifications are 
per se unduly suggestive and inadmissible 
absent a previous identification. ^Defense 
counsel thoroughly cross examined the [sic] 
Ms. Liggins about her ability to identify 
Defendant and nothing she testified to in 
trial was directly inconsistent with previous 
testimony.

Id. at 54 (record citation omitted)

In a report submitted byThe record shows the following.

police officer G. M: Nagle on July 14 

crime) , and approved by D. R. Schoenfeld on that same date, officer

2005 (the date of the

Nagle wrote the following, in pertinent part: ;

I was assigned to the perimeter on the east 
side of the apartment building. Recruit D.E. 
Baez (61123) was assigned to guard the entry, 
door of apartment 816 (within 2 0 ft. and 
visible). We manned these posts from 0715 
until 1145. We were relieved by Reserve 
Officer W. G. Rallison #8472.

22
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I canvassed Apt. 807 and spoke with Ms.
'Liggins who stated the following:

Ms.. Liggins stated that at around 0525, she 
heard two (2) shots fired, 
seconds later she heard 5 to 6 more shots. 
She looked out her living room window and 
observed a silver car with dark tinted windows 
that she believed was a Toyota Corolla backed 
into a parking space.

She said a few

Ms. Liggins stated that she saw the first 
individual get into the car and start it up.- 
He was a heavy set black male with a short 
fade. He was wearing a white tee shirt. Ms. 
Liggins was not sure how tall [he] was. She 
said that the driver was exiting the parking, 

when he saw the second individual-
The

space
running towards the car and stopped, 
second individual entered the vehicle and both

■

parties departed the area in the gray vehicle : 
and traveled north through the parking lot.

Ms. Liggins stated that the second individual 
appeared to be hurt and he was running hunched 

She said he appeared to be 6'2" and was.
She was unsure of 

She believes he had a

over.
wearing a white tee shirt. 
his hair style. 
handgun. 1

App. R. at 1.

on June 21, 2007, at her deposition.Almost.two years later

Ms. Liggins testified that she thought she had seen the suspects 

before. , Ex. T at 151. In fact, ^.1 though she said she could not!/ 

idescribe the .two suspects in detail, ,she knew she had seen both of 

them before at the victim's apartment. Id. When asked about the

second suspect coming down the stairs, she stated:

I can't really describe him. I mean, it 
happened so long ago that I couldn't really 
describe him to you. Like I said, it was 
dark, so I couldn't really see his face. But 
I just saw him come down the stairs. And I 
knew that he had been hurt because he was /

23
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holding hisself [sic] and leaning up against 
the rail as he was coming down.
'gun in the other hand.

J

And he had a:

Id. at 151-52.

Ms. Liggins said the gun looked like an AK-47. Id. at 152.

She described the shots fired as sounding like a couple of shots

from an AK-47, followed by those from a small handgun. Id. She

said she was afraid and did not open the door for the police but

spoke to them the next day.7 

ever seen the suspect before, while expressing some uncertainty,

When asked if she hadId. at 153.

she responded that she thought so. Id. at 154. She said: "I know

that he was -- I'm pretty sure that he was one of the guys that I

had seen before, but I cannot be certain." Id. She then confirmed

that both of the suspects had been upstairs to the victim's

apartment before.'8" Id.

At trial, Ms. Liggins testified that on July 14, 2005, ' at

she heard gunshots that sounded like an AK-47,about 5:00 a . m. ,

followed by a smaller handgun, and then heard an AK-47 again. Ex.

She said she saw a man run down the stairs and get inD at 45-46 .

the driver's side of the car, followed by another man running down

the stairs with a gun in his hand. Id. at 46. She said the second

7 Of note, Officer Nagle's report reflects that Ms. Liggins 
spoke to him on the date of the incident, not the next day,, 
although the crime took place in ■ the very early morning hours_..

There is nothing in the record reflecting that Ms. Liggins 
viewed a line-up or was provided a photographic line-up with 
Petitioner's picture in it for her consideration prior to trial.

8

i •.c
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man looked as if he had been shot. Id. She stated the second man.

got into the passenger side of the car with a rifle, an AK-47, and

then they drove off. Id.

When asked to describe the driver, Ms. Liggins responded:

I can't describe him to a tee but I've' 
seen him before. I can point him out looking 
at him because I've seen him and the other guy, 
in the neighborhood before, they've been over 
[to] his house a couple of times that's how I 
knew who they were. He was light skinned, he 
was -- he wasn't skinny bone but he had meat 
on him. And that was pretty much all I saw 
and he had on a white T-shirt.

Id. at 47 (emphasis added).

Ms. Liggins described the car a "more like sedan Pontiac type

car." Id. She said it was a "gray car, silver car." Id. When

asked to describe the injured suspect, she said he was leaning on

the stairwell and holding himself when he came down the stairs.

Ms. Liggins said the suspect had a gun in his right hand. Id.Id.

at 47-48. Ms. Liggins described the injured suspect as tumbling to

Ms. Liggins stated the suspect favored histhe car. Id. at 48.

mid-torso area or stomach area, holding this area with his left

hand. Id.

The prosecutor asked Ms. Liggins if she thought she would be

able to identify the injured person if she saw him again and to ...

look around the courtroom to see if she could see the individual.

Ms. Liggins identified Petitioner as the injured suspect. Id.Id.

Ms. Liggins explained that she did not know the suspects onat 49.

25
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a personal level, but she had seen them . and the car in the

apartment complex before on three occasions. Id. at 50.

Ms. Liggins said she recognized the defendant's bodyOn cross

She said she saw his face, "theshape and the car. Id. at 52.

She said she saw his faceoutline, the shape and his body." Id.

On redirect, she said the injuredas he came down the stairs. Id.

Ms. Liggins also said thatperson was hunched over. Id. at 58.

the officer who took her statement wrote it outside the next day

"like he wasn't really paying attention or reallyand acted

mattered what I said but he wrote it down anyway." Id. at 59. On

she attested she saw the officer writing, but she had nore-cross,

idea what he actually wrote down because he was inside a car

writing the report and she was standing outside of the car. Id. at

Ms. Liggins said the officer never indicated to her that he60 .

recorded that she had said that she saw the individual with a

handgun, not an AK-47. Id.

^Petitioner, claims -there' has been a -Giglio violation because / 

Ms ... .Liggins. testimony at. .trial was not merely inconsistent with her. /

but was an entirely /.prior statement to the police officer, 

different account of what she saw that morning./ There is a Giglio

violation "when the prosecution solicits or fails to correct false

or perjured testimony" and this testimony could "in any reasonable 

likelihood have affected the judgment of the jury." Rodriguez v.

Sec'v. Fla. Deo't of Corr.. 756 F.3d 1277, 1302 (2014) (citing

Giglio, 405 U.S. at 153-54 (quoting Naoue v. Illinois. 360 U.S.
26
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246, 271 (1959)), cert, denied. 135 S.Ct. 1707 (2015). The state

commits a violation of Giglio if it uses perjured testimony and the

prosecutor knew or should have known of the perjury. Id. (citation

omitted).

[i]n order toThus, "[i] t is by now almost axiomatic that,

prevail on a Giglio claim, a petitioner must establish [1] that the 

prosecutor knowingly used perjured testimony, or failed to correct

what he subsequently learned was false testimony, and [2] that the

Raleigh. 2016 WL 3563623, at *6falsehood was material. I It

Testimony is material if there is any' (citations omitted) .

reasonable likelihood that the falsehood could have affected the

result. Id. (citation omitted). However, there is an additional

factor which this Court must take into consideration when reviewing

a Giglio claim on habeas review; Petitioner must satisfy the Brecht

Therefore, if Petitioner fails to demonstrate the errorstandard.9

had a substantial and injurious effect on the outcome of the trial,

Rodriguez. 756 F.3d athe would not be entitled to habeas relief.

1302 (citing Guzman v. Sec'v. Pep't of Corr.. 663 F.3d 1336, 1355-

56 (11th Cir. 2011)).

It follows that pursuant to 28 U.S.C. § 2254(d), Petitioner is

not entitled to habeas relief based on his Giglio claim unless he

demonstrates that the state court's adjudication of the claim was

contrary to, or an unreasonable application of Giglio. or was based

9 Brecht v. Abrahamson. 507 U.S. 619, 637 (1993) .
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on an unreasonable determination of the facts, and he demonstrates

that the Gialio error was not harmless under Brecht.

in this reqard, Petitioner is challenging the state court;.' s . ,
- - . * . ......................... r / • " • - ' * ‘ ........... ' '•

; conclusion that Ms. Liggins did not provide false testimony..^ , 

Indeed, he describes the state's response to the Rule 3.850 motion 

as bolstering and going "to the credibility of Christy Liggins ['] 

testimony." Memoranda (Docs. 4 & 12) at 25. The record shows that 

Liggins, in her deposition testimony, said that she believed

Although she repeatedly 

stated that she could not describe the suspects in detail, she also 

said that she knew that she had seen them and the gray car in the

Ms.

that she had seen both suspects before.

She described the car asapartment complex on previous occasions, 

a gray or silver sedan.

Petitioner as being 6'2", she also described him as being injured 

coming down the stairs hunched over, and carrying a gun. 

deposition, she testified that she thought she had seen the injured 

suspect before and confirmed that she had seen the two suspects go 

to the victim's apartment on previous occasions. She described the

Although she initially described

/

At the

gun as an AK-47, not a handgun.

|At .trial-1 on'cross'examination by defense1 counsel., JMs..,.Liggins/ 

.?said that the of ficer . who interviewed. her never indicated .to her /

. that .he had written down or thought he heard'her say that.she saw / 

the. injured person with a handgun, not an.AK-4 7./ Ex.

.testified that the second suspect looked like he had been shot and

She further testified that

D at 60 . She

he had a rifle, an AK-47, in his hand.
28 - '
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she had seen the two suspects in the neighborhood before, and she

More specifically, she testified that she hadknew who they were.

seen them and the car in the apartment complex before on three 

She again referred to the car as being gray or silver,occasions.

but she added the descriptor "Pontiac type." Ms. Liggins said that

the injured suspect held his stomach area with his left hand.

Finally, she identified Petitioner in the courtroom.

iTo, the, extent Pet it ipner„.i.s.,_ asserting that, the state court,
rr •' ' r*;"1—~~vnv* —**■■* ~ ..... ■ 1 ^—-y

made an unreasonable factual finding when it found Liggins' 

•.testimony was not false, Petitioner has' hot shown that

:

no i

reasonable jurist -would agree with the state court1s factual_ i

Indeed, this Court, indetermination. See 28 U.S.C. § 2254(d)(2).

considering this claim,

may not characterize these state-court factual 
determinations as unreasonable "merely because 
[we] would have reached a different conclusion 
in the first instance." Wood v. Allen. 558 
U.S. 290, 301, 130 S.Ct. 841, 175 L.Ed.2d 738 
(2010). Instead, § 2254(d)(2) requires that we 
accord the state trial court substantial 
deference. If [r] easonable minds reviewing 
the record might disagree1 about the finding 
in question, 'on habeas review that does not 
suffice to supersede the trial court's ... 
determination.
Collins. 546 U.S. 333, 341-342, 126 S.Ct. 969, 
163 L.Ed.2d 824 (2006)).

(quoting RiceIbid.I tl V.

Brumfield v. Cain. 135 S.Ct. 2269, 2277 (2015).

'Here, the state court factual finding was not "unreasonable1;1 j
4

under -2254 (d) (2) . / The circuit court did not. apply an incorrect, 

legal standard, • as the court concluded that although Petitioner,-

29
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^claimed Christy Liggins perjured herself at trial, the record 

showed that her testimony was not "directly inconsistent with / 

previous testimony." |Ex. T at 54. ®By jits ruling, in line with 

Supreme Court precedent, the circuit court determined there was no / 

"deliberate deception of a court and jurors by the presentation of /

[The First /

i.

t

known false evidence [. ]f" GigjLio, 405 U.S. at 153.

District Court of Appeal affirmed this decisioh.

■Deference under AEDPA should be _ given to the state court's 

decision.( |Petitioner raised the issue in his Rule 3.850 motion and 

on appeal of the denial,of the Rule 3.850 motion, and the appellate /

.The state court's adjudication of this claim is/ 

.not contrary to or an unreasonable application of clearly / 

established, federal law, and was not based on an unreasonable

Ex. U.

i

court affirmed.
' 0:

(

determination of the facts in light of the evidence presented in / 

the state court proceedings.

,habeas relief on ground three.
4

Petitioner also asserts it was "objectively unreasonable for 

the post-conviction court to resolve that the false testimony was 

harmless," Memoranda (Docs. 4 &.12) at 27; however, upon review, 

the state court never found Liggins 

Indeed, 'the circuit court pointed out that upon thorough cross 

.examination by defense counsel, "nothing she testified to in trial j 

was directly inconsistent with previous testimony.,"/ Ex.

her statement to the police officer was not sworn

Thus, Petitioner is not entitled to /

/

testimony to be false.

i.

T at 54 .

Of note,

testimony and she testified at trial that she was unaware that the
30
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-officer wrote down that she said that the injured suspect carried

a handgun rather than rifle or AK-47. Upon review, her statement
i

to the police officer was not directly inconsistent with both her 

deposition and trial testimony (two men fleeing, they enter a gray

or silver car, the second man is injured and hunched over, and the

second man carried a gun).

FPetitioher'failed to demonstrate there was• "’falsehood" or that/ 

^hey/.prpsecutor-used/perjured, testimony 

AEDPA requires that this Court presume the credibility findings of

See 28 U.S.C. § 2254(e)(1).

Also of significance,

the state court to be correct.

Petitioner has not rebutted this presumption with clear and

convincing evidence. As such, deference will be given to the state

court's decision that Petitioner "failed to establish the factual

Rodricruez. 756 F.3d atpredicate required for a Giglio violation."

Thus, Petitioner is not entitled to habeas relief based on1305 .

Here, the state court's decision is nothis Giglio claim.

inconsistent with Supreme Court precedent, including Giglio and its

The state court's adjudication of this claim is notprogeny.

contrary to or an unreasonable application of Giglio. or based on

Petitioner is notan unreasonable determination of the facts.

entitled to habeas relief on this ground.

D. Ground Four

In ground four, Petitioner raises a claim of ineffective

assistance of trial counsel, complaining that counsel failed to

impeach the prosecution's key witness with her prior inconsistent
31
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statements contained in Supplemental Report #6 at 5, and for

counsel's failure to investigate, interview and call Officer G. M.

Nagle, in violation of the Sixth and Fourteenth Amendments.

In his statement of supporting facts, PetitionerPetition at 12 .

expounds upon this claim, asserting that counsel failed to impeach

Christy Liggins' trial testimony with the Supplemental Report and

Petitioner also contends thather deposition testimony. Id.

counsel's failure to call Officer Nagle to testify about Liggins' 

initial statement deprived Petitioner of a just result at trial.

Id. at 13.

In order to prevail on a Sixth Amendment claim of ineffective

assistance of trial counsel, Petitioner must satisfy the two­

pronged test set forth in Strickland v. Washington. 466 U.S. 668, 

688 (1984) , requiring that he show both deficient performance 

(counsel's representation fell below an objective standard of 

reasonableness) and prejudice (there is a reasonable probability 

that, but for counsel's unprofessional errors, the result of the 

proceeding would have been different). Of import, the circuit 

court adopted the reasons set forth in the state's response, and 

the state's response recommended the denial of Petitioner's claim 

of ineffective assistance of counsel referencing the applicable

two-pronged standard in Strickland as a preface to addressing 

Petitioner's multiple claims of ineffective assistance of counsel.

In this regard, the circuit court was not only well 

informed of the applicable standard, it was also informed that all

Ex. T at 53.
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that is constitutionally required is reasonably effective counsel, 

not- perfect or error-free counsel. Id.

^As_ noted previously, the circuit court .found that defense 

^counsel thoroughly cross examined Ms., Liggins and held that; 

^"nothing she testified to was directly inconsistent with previous 

'• testimony." j Ex. T at 54. 'The record shows that defense counsel 

'^conducted a thorough cross examination of Ms. Liggins./

51-58, 59-60. jjShe admitted that she could ;not see the second;

person when he got to: the'Other side, of. the car/ .Id. at 55.

-stated that she could not see his face over the roof of the car.*
i- ■ ■ ... t

Id. at 56. |.She agreed that her view of the person was a "quick^

Id. at 57. jShe testified it was dark outside, and she was

i

/
Ex. D at

She /

fshot. "i

not, able to see the second.„s,uspect get into the car./ Id. at 57-58.

jOn re-direct, Ms. Liggins testified that she provided her 

;statement to the.police officer outside, but the officer acted like 

. he was not paying attention or did. not think her information/ 

mattered, but wrote it down anyway./ Id. at 59.

^defense counsel honed in on Liggins 

spolice.j Id. at 59. 

the police officer write down the statement/.' Id. Liggins said she / 

Scould not see what the officer wrote down because he was in a car /

at 60. She said

On re-cross, /
statement provided to the /

Defense counsel asked Liggins if she watched /

and she was standing outside of the vehicle. / Id. 

she saw the officer writing, but she could not see the content of /

Defense counsel specifically asked her about the

/

the report.j Id. 

discrepancies in her descriptions of the gun. Id.
33
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Pointedly, defense counsel asked the following question:

Did he ever indicate to you that you had 
said that you saw the person with a handgun 
and not an AK-47?

Q

No, he didn't say anything to me. 
like okay, I've got it all written down, thank 
you, and I walked away.

He wasA

Id.

|Based on the record, defense counsel was aware of the content j 

of the police report, and he fully cross 'examined Ms.. Liggins ( 

■concerning the content of her statement to the police officer.*

Once Ms.. ■ Liggins said she had no idea, what the poli.ce. officer / 

actually wrote down,, any decision by counsel not to call .Officer,, 

iNagle to testify about the report was a-reasonable decision on the/ 

part 'of: defense, counsel-.It was certainly made .clear that the ./ 

^report saiid Ms. Liggins gave a statement which said she saw .a- 

handgun, but she testified in her deposition; and at trial that, she^, 

an AK-47,f- Also of import, she did not .'identify the Petitioner / 

as the second suspect until she observed him at trial .j

In closing argument, defense counsel attacked Christy Liggins' ‘

E-x. D

saw

(trial testimony and in-court identification of Petitioner.
< - • ' *
at 293. Defense counsel effectively challenged her trial testimony /

by referencing. Detective Stucki's testimony that the police did not/ 

find anyone who could identify the shooter;./ Id. ..Defense counsel / 

reiterated that the lead detective, with his "big fat notebook" on 

found no one who could identify the shooter during the ,■the case,
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police investigation.; Id. Defense' counsel challenged the jury to , j 

(consider the content of Liggins 1 testimony as--not being believable 

by asking them to consider.>.the following: y] et Christy Liggins

yesterday gets on.the stand, she's been talked to by the police and
' ' ' r

she says she tells you' that she hears gunshots, " and two and a half, 

years later. She is able to identify Mr. Watson.in the courtroom. / 

Id. at 293-94.

.-Petitioner has not shown that counsel's performance was< 

ioutside the wide range of professional competence.

'Petitioner ‘has,.not/shown that a reasonable .probability exists, that j 

the outcome, of the- proceeding would have 'been different if .his y

Furthermore, y,

./

lawyer had’given-the. assistance that’ Petitioner has alleged should/ 

have been provided-^ Accordingly, Petitioner's. inef fectiveness / 

claim raised.'Mn ground-*four -of -the Petition is; without merit since /

>’:he,has neither’ shown deficient performance-nor resulting prejudice./ 

The circuit court's decision to deny the claim of ineffective

assistance of counsel is not inconsistent with Strickland. •''Only

those habeas petitioners who can prove under Strickland that they 

have been denied a fair trial by the gross incompetence of their

attorneys will be granted the writ." Marshall v. Sec'v. 2016 WL

3742164, at *9 (quoting Kimmelman v. Morrison. 477 U.S. at 382).

This standard is extremely difficult to meet, and even a strong

case for relief does not win the day as long as the state court's

contrary conclusion was reasonable.

35



Case 3:13-cv-01570-BJD-JBT Document 28 Filed 08/29/2016 Page 36 of 41 PagelD
2290

The First District Court of Appeal affirmed the trial court1s

As the First District Court of Appeal did not give'decision.

reasons for its summary affirmance, if there was any reasonable

basis for the court to deny relief, the denial must be given

Cullen v. Pinholster, 563 U.S.. 170, 187-deference by this.Court.

In this case, deference under AEDPA should be given to88 (2011).

Here, the state court's decision isthe state court's decision.

not inconsistent with Supreme Court precedent, including Strickland

The state court's adjudication of this claim is.. and its progeny.

not contrary to or an unreasonable application of Strickland. or

based on an unreasonable determination of the facts

E. Ground Five

In his fifth and final ground, Petitioner raises another claim

of ineffective assistance of trial counsel. Petition at 14. He

claims his counsel was ineffective for failing to timely file a

motion for new £brial and to properly make argument in support of

Petitioner contends that as a result of thesethe motion.

failures, his rights under the Sixth and Fourteenth Amendments were

violated. Id. .In his.supporting facts, Petitioner notes that his

2008, whichcounsel filed a motion for new trial on February 7,

contained four grounds, and the trial court denied the motion. Id.

Petitioner submits that counsel's motion was deficientat 14-15.

because, although he raised the weight of the evidence, he raised

it pro forma, failing to argue credibility and point out
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Id. at 15. Petitioner surmises that onceconflicting testimony.

counsel raised the issue, in order to be effective, he should have

made argument and not rested on the content of the written motion.

Id.

The trial record shows that trial counsel moved for a judgment

of acquittal, and as to all four counts, he argued "that the State 

has actually presented the jury with a reasonable hypothesis of 

innocence on behalf of the defendant by introducing his video

account of what happened to him that night." Ex. D at 206-207.

Trial counsel renewed his motion at the close of all of the

evidence. Id. at 268.

It is clear that trial counsel filed a Motion for New Trial on

He presented four grounds forEx. C at 358-59.February 7, 2008. 

relief: (1) the court erred in nqt granting the motion for judgment

of acquittal made at the close of the state's case; (2) the court; 

erred in not granting the motion for judgment of acquittal made at 

the close of all of the evidence,-’ (3) the verdict is contrary to . 

the weight of the. evidence; and (4) the verdict is contrary to the 

Id. at 358. When the court inquired as to whether counsel 

going to present argument, counsel responded " [j]ust the 

grounds I. have set forth in the motion." 

court denied the motion. Id.

law.

was

Ex. C at 386. The trial

after filing a Notice of Appeal, ' trial counsel.Thereafter,

solelyfiled a Statement of Judicial Acts to be Reviewed,
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referencing the alleged error by the trial court in denying the

On direct appeal, appellatemotion for new trial. Id. at 366.

.counsel, raised the issue whether the trial court erred in denying

the motions for judgment of acquittal. Ex. H. The state responded

competent evidence to support thethat there was substantial

jury's verdict. Ex. I at 17-18, 21.

When Petitioner raised the claim of ineffective assistance of

counsel' in his Rule -3.850 motion, the state responded and the

circuit court adopted the reasons set forth in the response:

Ground four (4) alleges counsel failed to 
timely file a motion for new trial and 
properly argue the weight of the evidence 
ground. This is refuted by the record as the 
Court heard a motion for new trial and 
considered the weight of the evidence in 
denying the motion for new trial.

Ex. T at 54-55 (record citation omitted).
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This decision constitutes a decision on the merits.10 Id. at

56. The appellate court affirmed. The Court finds that the denial 

of post conviction relief on this ground was a reasonable 

interpretation of the facts, and the trial court did not misapply 

or reach a result contrary to Strickland. Thus, AEDPA deference is 

due to this state court decision, and Petitioner is not entitled to

habeas relief. In this ground, Petitioner has failed to show 

deficient performance or prejudice, 

the doubly deferential judicial review that applies to a Strickland 

claim evaluated under the § 2254(d) (1) standard, see Yarborough, v\

The Court finds.that " [u]nder

5-6, 124 S.Ct. 1, 157 L.Ed.2d 1 (2003) (perGentry. 540 U.S. 1,

ineffective-assistance claim fails."[Petitioner1s]curiam),

As such, the556 U.S. Ill, 123 (2009) .Knowles v. Mirzavance.

10 "When a federal claim has been presented to a state court 
and the state court has denied relief, it may be presumed that the 
state court adjudicated the claim on the merits in the absence of 
any indication or state-law procedural principles to the contrary."

Here, the record shows the trial court , 
considered the weight of the evidence, and after duly considering 
the weight, denied the motion for new trial.
There is a presumption of a njerits determination under these

489 U.S. 255, 265 (1989) . Indeed, 
a state-law ground (like, 

new trial..

Harrington, 562 U.S. at 99.

Ex. C at 358-59, 386.

circumstances. Harris v. Reed, 
the trial court did not rely on 
untimeliness) to reject the motion for In this

the same judge that denied the motion for new trialinstance
denied the Rule 3.850 motion; therefore, it is quite apparent that 
the judge considered the weight of the evidence and found that the 
verdict was not contrary to the weight of the evidence. In the 
alternative, Petitioner was not prejudiced by the untimely filing 
of the motion for new trial because, even assuming counsel had 
timely filed the motion for new trial, the trial court rejected the 
motion, finding the verdict was not contrary to the weight of the 
evidence.,
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•I85:claim of ineffective assistance of counsel raised in ground five of

the Petition is denied.

Accordingly, it is now

ORDERED AND ADJUDGED:

The Petition (Doc. 1) is DENIED, and this action is1.

DISMISSED WITH PREJUDICE.

The Clerk of the Court shall enter judgment accordingly2 .

and close this case.

If Petitioner appeals the denial of his Petition, the3 .

Court denies a certificate of appealability.11 Because this Court

has determined that a certificate Of appealability is not

the Clerk shall terminate from the pending motionswarranted,

report any motion to proceed on appeal as a pauper that may be

Such termination shall serve as a denial offiled in this case,

the- motion.

Respondents shall take all action necessary to ensure4 .

that the Secretary of the Florida Department of Corrections is

11 This Court should issue a certificate of appealability only 
i-f a petitioner makes "a substantial showing of the denial of a 
constitutional .right. " 28 U.S.C. § '2253(c) (2) . To make this
substantial showing, Petitioner "must demonstrate that reasonable 
'jurists would . find the district court's assessment of. the 
-constitutional claims-debatable or wrong," Tennard v,
. U.. S. 274,- 282 (2004) (quoting Slack v. McDaniel. 529 U.S.

(20.00)), or that- "the issues presented were ■' adequate to deserve 
. encouragement to proceed further, '" Miller-El v. Cockreil, 537 U.S. 

322", 335-36 (2003) (quoting Barefoot v. Estelle. 463 U.S. 880, 893 
n.4 - (1983))-. Upon due consideration, this Court will deny a 
certificate of appealability.

Dretke. 542 
473, 484
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provided copies of the Order Granting Motion to Correct Sentencing

Error, Ex. E at 9-10, and the re-recorded judgment, Ex. E at 11-18,

and that the Department remove count four, the attempted felony­

murder count, from the Department's sentence history for Petitioner

as it has been duly vacated by the state court.

DONE AND ORDERED at Jacksonville, Florida, this 29th day of

August, 2016.

/
BRIAN J. DAVIS 

United States District Judge

sa 8/26
C :
Tarvares James Watson 
Counsel of Record
Julie Jones, Secretary, Florida Department of Corrections
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iIN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA

TARVARES WATSON, NOT FINAL UNTIL TIME EXPIRES TO 
FILE MOTION FOR REHEARING AND 
DISPOSITION THEREOF IF FILEDAppellant,

CASE NO. 1D10-5108v.

STATE OF FLORIDA,

Appellee.

/

Opinion filed December 8,2010.

An appeal from the Circuit Court for Duval County. 
L. P. Haddock, Judge.

Tarvares Watson, pro se, Appellant.

Bill McCollum, Attorney General, Tallahassee, for Appellee.

..

: .ApPEAL,flRSJ DISTRICT
;

PER CURIAM.

AFFIRMED.

VAN NORTWICK, LEWIS, and ROBERTS, JJ., CONCUR.
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State appellate court’s affirmance of denial of Petitioner’s motion for postconviction

relief based on newly discovered evidence.



First District Court of Appeal 

State of Florida

No. 1D19-1544

Tarvares James Watson,

Appellant,

v.

State of Florida,

Appellee.

jOn appeal from the Circuit Court for Duval County. 
Marianne L. Aho, Judge.

October 17, 2019

Per Curiam.

Affirmed.

Ray, C.J., and MAKAR and Kelsey, JJ., concur.

Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331.
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IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR 
DUVAL COUNTY, FLORIDA

CASE NO.: 16-2006-CF-16774-AXXX

DIVISION: CR-H

STATE OF FLORIDA

v.

TARVARES JAMES WATSON, 
Defendant.

ORDER DENYING DEFENDANT’S MOTION FOR POSTCONVICTTON KF.TTr.r

BASED ON NEWLY DISCOVERED EVIDENCE

This matter came before this Court on . Defendant’s Motion for Postconviction Relief 
based on Newly Discovered Evidence, filed on August 6, 2018, pursuant to Florida Rule of 

Criminal Procedure 3.850.

In the instant Motion, Defendant alleges newly discovered evidence. The record refutes 

this allegation [Exhibits A, B, C, D, E, F, G, H, and I]. The newly discovered evidence affidavit 
does not contain any information the Defendant did not already know about at the time of trial. 
In view of the above, it is:

ORDERED AND ADJUDGED that Defendant’s Motion for Postconviction Relief 
based on Newly Discovered Evidence is hereby DENIED. Defendant shall have thirty (30) days 

from the date that this Order is filed in which to take an appeal, by filing a Notice of Appeal with 

the Clerk of the Court.

DONE AND ORDERED in Chambers, in Jacksonville, Duval County, Florida, on this 

day of March, 2019.

MARIANNE LLOYD AHO 9
Circuit Court Judge

3 eSFUSSELL

PAGE # 34



V

• Copies to:

Garrett Hill, Assistant State Attorney 

Sierra Kombluth, Assistant State Attorney

Tarvares James Watson 
DOC # J26050
Cross City Correctional Institution 
568 NE 255th Street 
Cross City, Florida 32628

CERTIFICATE OF SERVICE

I do certify that a copy of the foregoing has been furnished to Defendant by U.S. mail this 

_ day of -PrwJj 2019.

c mi
Deputy Cler

Case No.: 16-2006-CF-16774-AXXX 
Attachment: Exhibits A, B, C, D, E, F, G, H, and I
/tt
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IN THE CIRCUIT COURT OF THE 
FOURTH JUDICIAL CIRCUIT, IN 
AND FOR DUVAL COUNTY, FLORIDA.

CASE NO.; 16-2006-CF-16774-AXXX 
DIVISION: CR-F

FILED ! 
IN COMPUTER 

ITECH

STATE OF FLORIDA

vs.

TARVARES WATSON

:
ORDER GRANTING MOTION TO CORRECT SENTENCING ERROR

i
This cause came on to be heard on the defendant’s Second Motion to Correct Sentencing 

Error filed herein. The Court, having reviewed the entire record herein, and being otherwise fully 

advised in the premises, it is, upon consideration, hereby ORDERED AND ADJUDGED:

1. The defendant’s Motion to Correct Sentencing Error filed herein should be and the same 

is hereby GRANTED.

2. The minimum mandatory life provision imposed herein on Count Three is hereby

VACATED.

3. All other provisions ofthe Judgment and Sentence previously entered herein shall remain 

in full force and effect.

4. The Clerk ofthe Court is directed to file a corrected Judgment and Sentence pursuant to 

this order and forward a copy of same to the Florida Department of Corrections.

DONE AND ORDERED in Chambers at Jacksonville, Duval County, Florida this ^ day 

ofNovember,4|pjp^ir^^VS£jC^Otsarui

CrRCUIT JUDGE

h[2006-CF-016774-AXXX] ORDER FOR REDUCT OF SENT-TO CORRECT SENT ERR-3.800(B) 
Unofficial copy - This is NOT a certified copy - for reference purposes only

Printed: 3/24/2019 5:27:18 PM 
Page 1 / 2EXHIBIT.
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Copies to:

Alan Mizrahi, Esq.
Assistant State Attorney

W. Charles Fletcher, Esq.
233 E. Bay Street, Suite 1020 
Jacksonville, FL 32202

!
Trisha Meggs Pate, Esq. '
Office of the Attorney General 

. The Capitol, PL01 
Tallahassee, FL 32399-1050

M. J. Lord, Esq.
Assistant Public Defender 
Leon County Courthouse 
301 South Monroe Street, Suite 401 
Tallahassee, FL 32301

[2006-CF-016774-AXXX] ORDER FOR REDUCT OF SENT-TO CORRECT SENT ERR-3.800(B) 
Unofficial copy - This is NOT a certified copy - for reference purposes only

Printed: 3/24/2019 5:27:18 PM 
Page 2/2
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Doc # 2008288318, OR BK 14698 Page 1586, Number Pages: 8, Recorded 11/14/2008 
01:36 PM, JIM FULLER CLERK CIRCUIT COURT DUVAL COUNTY RECORDING $0.00

In the Circuit Court. Fourth Judi Circuit, 
in and for Duval County, Floridas^—'

I »
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Division CR-F

16-2006-CF- 16774-AXXX-KACase Number

Probation Violator 
Community Control Violator 
Retrial 
Resentence

FILED
FEB - 7 2108

CLERK CIRCUIT CPU37

tu

State of Florida
v TARVARES JAMES WATSON > !

t- -f Fc^> 7, 2 o c< % t 
Sc‘T y4St'/({ f>tr J ujqr's OrJ-O''

r>; judgment:' 7

\ZkCtJ\eJOo S en7(:“ff Ctu-tT V C‘‘ VDefendant
Vo

/* ")^S* > !'i.* t 'i
*...A.

U*
'o, being personally before this court 

, the attorney of record, and the state 
_______________ , and having

The defendant, _____ TARVARES JAMES .WATSON
WJcflrteJfArpptW

.Mirz-rgiKi
rrepresented by 

represented by
_)/ been tried and found guilty byjuryjby court of the following crime(s)
___  entered a plea of guilty to the following crime(s)
___  entered a plea of nolo contendere to the following crime(s)

Es. 'Ot-

w
i-7

JL

j

Offense
Statute

Number(s)

« JO
OBTS

Number
CaseDegree 

of Crime NumberCrimeCount *4

r-vn q-gZMLUCfi.)
1&r( n fartedl yGA degree. Ml\y(lejr7

7
010.0 uz)(&)
ftl0.02/2jrk^

h

12- ftnwfli bu/glfljqj yvtfh b&fWij *
pC«)3_

ISZ.OH05(*S
£0

779510* >
<?b *4

v:
o)^ .

Instr #: 2008236457 
BK: 14639 PAGES 167-174 
RECORDED 09/16/2008 08:56 
Clerk of Courts 
Duval County Florida 
ERecord -baileyka

SSL3j mo£9<2X«3
Vj

VK 'A
SJ -

Vj
•0
U *5
Or* y

1/ and no cause being shown why the defendant should not be adjudicated guilty, IT IS ORDERED that 
the defendant is hereby ADJUDICATED GUILTY of the above crime(s).

v/^and having been convicted or found guilty of, or having entered a plea of nolo contendere or guilty.
regardless of adjudication, to attempts or offenses relating to sexual battery (ch. 794), lewd and ^
lascivious conduct (ch. 800), or murder (s. 782.04), aggravated battery (s. 784.045), burglary (s. 810.02), £
carjacking (s. 812.133), home invasion robbery (s, 812.135), robbery (s. 812.13), or robbery by sudden 
snatching (s. 812.131), chapter 787 kidnapping, false imprisonment, luring or enticing a child, and 
interference with custody; or any other offense specified in section 943.325, the defendant shall be required ^ 
to submit blood specimens or other approved biological specimens.

___ and good cause being shown; IT IS ORDERED THAT ADJUDICATION OF GUILT BE WITHHELD.
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1At <

Slate of Florida
v.

Case Number 16-2006-CF- 16774-AXXX-HA
TARVARES JAMES WATSON

• Defendant

Imposition of Sentence 
Stayed and Withheld 
(Cheek If Applicable)

The Court hereby stays and withholds the imposition of sentence as to count(s)
_______  and places the Defendant on probation/community control for a

under the supervision of the Department 
of Corrections (conditions of probation/community control set forth in 
separate order.)

period of.

.Ml

c

•'Name 7
Fingerprints taken by:

7T/fle

I HEREBY CERTIFY that the above and foregoing are the fingerprints of the 
TARVARES JAMES WATSONdefendant,

in my presence in open court this date.
, and that they were placed thereon by the defendant

DONE AND ORDERED in open court in Jacksonville, Duval County, Florida, 
day of ___________ mi.this

Judge

00034#%Page of
Form CCFBOA'

Printed: 3/24/2019 5:27:33 PM 
Page 2/8
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2
In the Circuit Court, Fourth Judicial Circuit, 
in and for Duval County. Florida 
Division CR-F
Case Number 16-2006-CF- 16774-aXXX-Ka

STATE OF FLORIDA
v

TARVARES JAMES WATSON
Defendant

SfiaBHMH&S i> i
> « ...

The defendant is hereby ordered to pay the following sums if checked:
X/'$50.00 pursuant to section 938.03, Florida Statutes (Crimes Compensation Trust Fund).

_|^$3.00 as a court cost pursuant to section 938.01(1), Florida Statutes (Additional Court Cost Clearing
Trust Fund).

___  $2.00 as a court cost pursuant to section 938.15, Florida Statutes (Criminal Justice Education
by Municipalities and Counties).

pursuant to section 775.0835, Florida Statutes. (This provision 
refers to the optional fine for the Crimes Compensation Trust Fund and is not applicable unless 
checked and completed. Fines imposed as a part of a sentence to section 775.083, Florida Statutes 
are to be recorded on the sentence page(s).)

___  $20.00 pursuant to section 938.09, Florida Statutes (Handicapped and Elderly Security
Assistance Trust Fund).

___  A 10% surcharge in the sum of $
(Handicapped and Elderly Security Assistance Trust Fund).

_________ pursuant to section 938.27, Florida Statutes (Prosecution/Investigative

pursuant to section 938.29, Florida Statutes (Public Defender Fees).

___  $15.00 pursuant to 938.13, Florida Statutes, Misd. convictions involving drugs or alcohol.
__k^T^$200.00 pursuant to section 938.05, Florida Statutes (Local Government Criminal Justice Trust Fund).

pursuant to 938.04, Florida Statutes (additional cost - 5% of fine).
___  $135.00 pursuant to section 938.07, Florida Statutes (EMS - DUI cases).
____ $100.00 pursuant to section 938.25, Florida Statutes, (FDLE Operating Trust Fund).
___  A sum of $

Abuse Program - Drug Abuse Trust Fund).
___  A sum of $

for Court Facilities - not to exceed $150.00.

A fine in the sum of S

pursuant to section 938.11, Florida Statutes

___  A sum of S
Costs).
A sum of $

A sum of $

pursuant to 938.23, Florida Statutes, (Grants For Alcohol & Other Drug

pursuant to 939.18, Florida Statutes, (Assessment of Additional Court Costs

stilution in accordance with attached order.
sum of $20 pursuant to 938.06, Florida Statutes, (Assessment of Additional Court Costs for Crime 

Stoppers Trust Fund - not to exceed $500.00.
___  A sum of $3.00 pursuant to 938.19, Florida Statutes. (Assessment of Additional Court Costs - Duval

County Teen Court Trust Fund).
___  A sum of $____________

(Court House Trust Fund).
___  A sum of $201.00 (Domestic Battery surcharge)

pursuant to 318.18(13), Florida Statute, and COJ Ordinance Code 634.102(e),

suant to 938.085. Florida Statutes (Rape Crisis Trust Fund).___ .A sum of $151.00 pur
A sum of $_U5^2_ pursuant to 939.185, Florida Statutes, (Assessment of Additional Court Costs 
to be used for innovations, legal aid, law library, teen court programs - not to exceed $65.00).

Other :
DONE AND ORDERED in open court in Jacksonville, Duval County, Florida, this. om.

Judge
000349%
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3
16-2006-CF- l577A-AXXX-MA OBTS Number 1602093238Defendant TARVARES JAMES WATSON Case Number

t/* * <• —» » i
I

1 I)(As to Count
TheJefendant, being personally before this court, accompanied by the defendant’s attorney of record

______<• W-f-rfJnCA' (X________ , and having been adjudicated guilty herein, and the court
having given the defendant an opportunity to be heard and to offer matters in mitigation of sentence, and to show 
cause why the defendant should not be sentenced as provided by law, and no cause being shown.

(Chec^. one if applicable.)
- kL and the court having on
___  and the court having previously entered a judgment in this case on

resentences the defendant
___  and the court having placed the defendant on probation/community control and having subsequently

revoked the defendant’s probation/community control.
It Is The Sentence Of The Court That:

102JMI (date)
01 deferred imposition of sentence until this date.

now(date)

___  The defendant pay a fine of $ _____________ _ pursuant to section 775.083, Florida Statutes plus
as the 5% surcharge required by 938.04, Florida Statutes.

The defendant is hereby committed to the custody of the Department of Corrections.
$

___  The defendant is hereby committed to the custody of the Sheriff of Duval County, Florida.
___  The defendant is sentenced as a youthful offender in accordance with section 958.04, Florida Statutes.
To be Imprisoned (Check one; unmarked sections are inapplicable):
___  For a term of natural life.
, For a term of
___  Said SENTENCE SUSPENDED for a period of .

order.
If "split" sentence, complete the appropriate paragraph.

Li-fe
subject to conditions, set forth in this

___  Followed by a period of_________________ on probation/community control Under the supervision of the
Department of Corrections according to the terms and conditions of supervision set forth in a separate 
order entered herein.

, the balanceimprisonment in___  However, after serving a period of
of the sentence shall be suspended and the defendant shall be placed on probation/community control
for a period of__________________________ under supervision of the Department of Corrections
according to the terms and conditions of probation/community control set forth in a separate order entered 
herein.

In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be 
satisfied before the defendant begins service of the supervision terms.

OTHER PROMSIONS
« CfS~

___  The court retains jurisdiction over the defendant pursuant to section
947.16(4), Florida Statutes.
It is further ordered that the defendant shall be allowed a total of ^2-. days 
as credit for time incarcerated before imposition of this sentence.

___  It is further ordered that the defendant be allowed credit for all time
previously served on this count in the Department of Corrections prior 

' to resentencing.

Retention of 
Jurisdiction
Jail Credit

2^5z
Prison Credit

___  It is further ordered that the sentence imposed for this count shall run
consecutive to

Consecutive/ 
Concurrent 
As To Other 
Counts

(check one) 
with the sentence set forth in count

concurrent
of this case.

0Q035084 ofPage
Form CCFMOC
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3
/•

16-2006-CF- lST74-AXXX-MA obts Number 1602093238• defendant Case NumberTARVARES JAMES WATSON
‘'"IwNi'f

2 )(As to Count
AThe defendant, being personally before this court, accompanied by the defendant’s attorney of record

____ C. PI jyFJf A|ar>p*tgf_______ ___ , and Having been adjudicated guilty herein, and the court
having given the defendant an opportunity to be heard and to offer matters in mitigation of sentence, and to show 
cause why the defendant should not be sentenced as provided by law, and no cause being shown.

(Check one if applicable.)
y... and the court having on
___  and the court having previously entered a judgment in this case on

resentences the defendant
___  and the court having placed the defendant on probation/community control and having subsequently

revoked the defendant's probation/community control.
It Is The Sentence Of The Court That:

PLO^t/pfe
1 (date)

deferred imposition of sentence until this date.
now(date)

____ The defendant pay a fine of $ _____________ _ pursuant to section 775.083, Florida Statutes plus
as the 5% surcharge required by 938.04, Florida Statutes.

V^^Thp; defendant is hereby committed to the custody of the Department of Corrections.
$

___  The defendant is hereby committed to the custody of the Sheriff of Duval County, Florida.
___  The defendant is sentenced as a youthful offender in accordance with section 958.04, Florida Statutes.
To be Imprisoned (Check one; unmarked sections are inapplicable): 

or a term of natural life.
LiteFor a term of

___  Said SENTENCE SUSPENDED for a period of .
order.

If "split" sentence, complete the appropriate paragraph.

subject to conditions set forth in this

___  Followed by a period of_________________ on probation/community control under the supervision of the
Department of Corrections according to the terms and conditions of supervision set forth in a separate 
order entered herein.

___  However, after serving a period of___________ imprisonment in ------------------------------- - the balance
of the sentence shall be suspended and the defendant shall be placed on probation/community control
for a period of__________________________ under supervision of the Department of Corrections
according to the terms and conditions of probation/community control set forth in a separate order entered 
herein.

In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be 
satisfied before the defendant begins service of the supervision terms.

___  The court retains jurisdiction over the defendant pursuant to section
^^947.16(4), Florida Statutes.

' It is further ordered that the defendant shall be allowed a total of . 
as credit for time incarcerated before imposition- of this sentence.

___  It is further ordered that the defendant be allowed credit for all time
previously served on this count in the Department of Corrections prior 
to resentencing.

^ It is further ordered that the sentence imposed for this count shall run
(check one)_jZl consecutive to_____ concurrent
with the sentence set forth in count

Retention of 
Jurisdiction
Jail Credit ^rasys

Prison Credit

■Consecutive;
it

of this case.As To Other 
Counts 0003515 ofPage
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4
f j TARVARES WATSON Pase islumhpr 16-2Q07-CF-16774-AXXX-MA

(As to Count —2. I
' of record 

„ie court 
sentence, and to showo7M^K^being personally bctore

having given the defendant an opportunity to be heard and to offer matters in mitigation oi 
cause why the defendant should not be sentenced as provided by law, and no cause being snown.

(Chepkone if applicable.)
—\S- and the court having on ,--01.
___ and the court having previously

resentences the defendant
___ and the court having placed the defendant on probation/ community control and having subsequently

revoked the defendant’s probation/ community control.
It Is The Sentence Of The Court That:
___ The defendant pay a fine of $ ----------------- - pursuant to section 775.083, Florida Statutes plus

as the 5% surcharge required by 938.04, Florida Statutes.
_b^The defendant is hereby committed to the custody of the Department of Corrections.
___ The defendant is hereby committed to the custody of the Sheriff of Duval County, Florida.
___ The defendant is sentenced as a youthful offender in accordance with section 958.04, Florida Statutes.
To be Imprisoned (Check one; unmarked sections are inapplicable):
___ For a term of natural life.
^For a term of

___ Said SENTENCE SUSPENDED for a period of .
order.

If "split" sentence, complete the appropriate paragraph.

1j 0& deferred imposition of sentence until this date, 
entered a judgment in this case on ------------ —_now[dalej

L( f ^
subject to conditions set forth in this

___ Followed by a period of________________on probation/ community control under the supervision of the
Department of Corrections according to the terms and conditions of supervision set forth in a separate 
order entered herein.

___ However, after serving a period of------------- — imprisonment m ------- ■—;—■--------- . ■ the balance
of the sentence shall be suspended and the defendant shall be placed on probation/ community control
for a period of______ _________________under supervision of the Department of Corrections
according to the terms and conditions of probation/ community control set forth in a separate order entered 
herein,

In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be 
satisfied before the defendant begins service of the supervision terms.

ISlSlil
■ ___ The court retains jurisdiction over the defendant pursuant to section 

^'947.16(4), Florida Statutes.
• It is further ordered that the defendant shall be allowed a total of 1SL 

as credit for time incarcerated before imposition of this sentence.
___ It is further ordered that the defendant be allowed credit for all time

previously served on this count in the Department of Corrections prior 
__ .to resentencing.

v It is further ordered that the sentence imposed for this count shall run
(check one) consecutive to------ —concurrent
with the sentence set forth in count---- --------- of this case.

Page ^

Retention of 
Jurisdiction
Jail Credit days

Prison Credit

^•Consecutive/
4joncurreat ~
As TQ Other 
Counts
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4

16-2006-CF- 16774-AXXX-MATARVARES JAMES WATSONDefendant Case Number
'v

' SPECIAL PROVISIONS “* >v< > ' '
x vX * t »^

By appropriate notation, the following provisions apply to the sentence imposed: 

Mandatory/Minimum Provisions:

It is further ordered that the tfrfr .Firearm minimum imprisonment provisions of section 
775.087, Florida Statutes, is hereby imposed for the sentence specified in this 
count. I ( IOi2jO, Life)I

Drug Trafficking It is further ordered that the _________ mandatory minimum imprisonment
provisions of section 893.135U), Florida Statutes, is hereby imposed for 
the sentence specified in this count.

Controlled Substance___  It is further ordered that the 3-year minimum imprisonment provisions of
section 893.13(l)(c)l, Florida Statutes, is hereby imposed for the sentence 
specified in this count.

___  The defendant is adjudicated a habitual felony offender and has been sentenced
to an extended term in accordance with the provisions of section 775.084(4)<a), 

- Florida Statutes. The requisite findings by the court are set forth in a 
separate order or stated on the record in open court

___  The Defendant is adjudicated a habitual violent felony offender and has been
sentenced to an extended term in accordance with the provisions of section 
775.084(4)(b), Florida Statutes. A minimum term of 
must be served prior to release. The requisite findings of the court are 
set forth in a separate order or stated on the record in open court.

Within 1,000 Feet of 
School
Habitual Felony 
Offender

Habitual Violent 
Felony Offender

year(s)

Violent Career 
Criminal

The' Defendant is adjudicated a violent career criminal and has been sentenced to 
an extended term in accordance with the provisions of section 775.084(4)(c),

year(s) must be served prior toFlorida Statutes. A minimum term of 
release. The requisite findings of the court are set forth in a separate order 
or stated on the record in open court.

The Defendant is adjudicated a prison releasee re-offender in accordance with 
the provisions of section 775.082(8), and must serve 100 percent of the court 
imposed sentence.

Prison Releasee 
Re-Offender

Law Enforcement 
Protection Act
Capital Offense

___ It is further ordered that the defendant shall serve a minimum of__
before release in accordance with section 775.0823, Florida Statutes.

___ It is further ordered that the defendant shall serve no less than 25 years in
accordance with the provisions of section 775.082(1), Florida Statutes.

___ It is further ordered that the 5-year minimum provisions of section
790.221(2), Florida Statutes, are hereby imposed for the sentence 
specified in this count.

___ ' It is further ordered that the 25-year minimum sentence provisions of section
893.20, Florida Statutes, are hereby imposed for the sentence specified in this 
count.

___ It is further ordered that the 3 year minimum term of imprisonment provisions
of section 784.07(2)(c), Florida Statutes, is hereby imposed for the sentence 
specified in this count

years

Short-Barreled 
Rifle, Shotgun, 
Machine Gun
Continuing 
Criminal Enterprise

Aggravated 
Assault on a 
Law Enforcement 
Officer

000354
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5

• cF • U -AifiCase NumberDefendant

“ST”,,-'V'

It is further ordered that the composite term of all sentences imposed for the counts 
specified in this order shall run
(check one)___ consecutive to____  concurrent
with the following;
(check one)

Consecutive/ 
Concurrent 
As To Other 
Convictions

____ any active sentence being served.
____ specific sentences:____________

In the event the above sentence is to the Department of Corrections, the Sheriff of Duval County,
Florida, is hereby ordered and directed to deliver the defendant to the Department of Corrections at the facility 
designated by the department together with a copy of this judgment and sentence and any other documents specified 
by Florida Statute.

The defendant in open court was advised of the right to appeal from this sentence by filing notice of 
appeal within 30 days from this date with the clerk of this court and the defendant’s right to the assistance 
of counsel in taking the appeal at the expense of the State on showing of indigency.

In imposing the above sentence, the court further recommends----------------------------------------------------------

\7DONE AND ORDERED in open court at Jacksonville, Duval County, Florida, this
. 3 0 0%.t,joT(ru'l1, fCday of

/ "

Judge

Page
■ Form CCFMOE
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IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR 
DUVAL COUNTY, FLORIDA.

CASE NO: 16-2006-CF-16774-AXXX 
DIVISION: CR-F -n

i .STATE OF FLORIDA ii
i—»-

vs.

TARVARES WATSON
*
3
3

ORDER DENYING MOTION TO CORRECT ILT.F.ftAI. SENTF.Nf?F.

This cause came before the Court on defendant's Motion to Correct Illegal Judgment and 

Sentence filed herein on April 21,2010. The Court, having reviewed the entire record herein and

being otherwise fully advised in the premises, finds that the sentence imposed is lawful, correct and 

appropriate.

Wherefore, it is hereby ORDERED AND ADJUDGED that the defendant's Motion to 

Correct Illegal Judgment and Sentence should be and the same is hereby denied.

The movant may appeal the denial of this motion within thirty (30) days of the date of 
rendition of this order.

DONE AND ORDERED in Chambers at Jacksonville, Duval County, Florida, this°2^ 

day of April, 2010.

^CIRCUIT JUDGECopies to:

State Attorney’s Office 
Division CR-F

Tarvares Watson, #J26050 
Gulf Correctional Institution-Annex 
699 Ike Steele Road 
Wewahitchka, FL 32465

*v^fo

[2006-CF-016774-AXXX] ORDER DENYING MOTION TO CORRECT ILLEGAL SENTENCE 
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Doc # 2010206305, OR BK 15356 Page 591, Number Pages: 2, Recorded 09/02/2010 
02:32 PM, JIM FULLER CLERK CIRCUIT COURT DUVAL COUNTY RECORDING $0.00

mandate
From

DISTRICT COURT OF APPEAL OF FLORIDA 

FIRST DISTRICT
I
I

To the Honorable Judges of the Circuit Court for Duval County 

WHEREAS, In the certain cause filed In this Court styled:

TARVARES WATSON Case No: 1D10-3114

v. Lower Tribunal Case No : 2006-CF-16774
22

STATE OF FLORIDA
5

The attached opinion was issued on August 5,2010.

YOU ARE HEREBY COMMANDED that further proceedings, if required, be had in accordance 1 

with said opinion, the rules of Court, and the laws of the State of Florida.

WITNESS the Honorable PAUL M. HAWKES, Chief Judge

of the District Court of Appeal of Florida, First District,

and the Seal of said Court done at Tallahassee, Florida, 

on this 31st day of August 2010.

JL /. zJLl.
S. WHEELER, Clerk

District Court of Appeal of Florida, First District
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OR BK 15356 PAGE 592

IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA

NOT FINAL UNTIL TIME EXPIRES TO 
FILE MOTION FOR REHEARING AND 
DISPOSITION THEREOF IF FILED

CASE NO. ID 10-3114

TARVARES WATSON, 

Appellant,

v.

STATE OF FLORIDA, 

Appellee.

It SSiOpinion filed August 5, 2010.

An appeal from the Circuit Court for Duval Countv.
L. P. Haddock, Judge. J

Tavares Watson, pro se, Appellant.

Bill McCollum, Attorney General, Tallahassee, for Appellee.

I CERTIFY THE ABOVE
TO BE A TRUE COPY

// JONS. WHEELER
CLERK DISTRICT COURT OF 

APPEAL, FIRST DISTRICT

PER CURIAM.

AFFIRMED.

WOLF, ROBERTS, and WETHERELL, JJ., CONCUR.

[2006-CF-016774-AXXX] MANDATE FROM APPELLATE COURT AFFIRMED 1D10-3114 BOOK 153S6 P/ 
Unofficial copy - This is NOT a certified copy - for reference purposes only

Printed: 3/24/2019 5:29:36 PM 
Page 2/2

PACJP U 4H



FlLEfi*iOfUQ04P«i23E)IWFttJL£R
>1«•

IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR 
DUVAL COUNTY, FLORIDA.

i

CASE NO.: I6-2006-CF-16774-AXXX 
DIVISION: CR-F

STATE OF FLORIDA

vs.

TARVARES JAMES WATSON

ORDER DENYING MOTION FOR POST CONVICTION RELIEF

The defendant herein filed a Motion for Post Conviction Relief pursuant to Rule 3.850, 

Florida Rules of Criminal Procedure on June 7,2010. Pursuant to this Court’s order, the State filed

a response to defendant’s motion.

Upon consideration, it is hereby ORDERED AND ADJUDGED that the defendant’s

Motion for Post Conviction Relief is hereby denied for the reasons set forth in the State’s Response 

to Defendant’s Motion for Post Conviction filed herein. (Attached hereto as Exhibit “A” and by 

reference made a part hereof.)

The movant may appeal the denial of his motion within thirty (30) days of the date of 

rendition of this order.

DONE AND ORDERED in Chambers at Jacksonville, Duval County, Florida, this ^ day 

of August, 2010.

CIRCUIT JUDGE

' FILED 
IN COMPUTER 
J. BAILEY
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Copies to: ;

Alan Mizrahi, Esq. (w/o attachments) 
Assistant State Attorney

Tarvares Watson, #J26050 
Gulf Correctional Institution-Annex 
699 Ike Steele Road 
Wewahitchka, FL 32465

Printed: 3/24/2019 5:28:48 PM 
Page 2/52

[2006-CF-016774-AXXX] ORDER DENYING MOT. TO VACATE JUDG. AND SENT. 
Unofficial copy - This is NOT a certified copy - for reference purposes only

PAGF.fi 50



Additional material
from this filing is 

available in the
Clerk's Office.


