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PER CURIAM.

Shawn Rogers appeals his conviction and death sentence for the first-degree
murder of Ricky Dean Martin. We have jurisdiction. See art. V, 8 3(b)(1), Fla.
Const. For the reasons we explain, we affirm the conviction and sentence.

I. BACKGROUND

On March 30, 2012, Shawn Rogers was an inmate at the Santa Rosa
Correctional Institution, serving a life sentence for a 2002 conviction for robbery
with a firearm and a concurrent fifteen-year sentence for aggravated battery with a
firearm arising out of the same incident. That afternoon, Rogers was moved into
cell D1-117, where he would become cellmates with another inmate, Ricky Dean
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Martin. Prior to the move, both Rogers and Martin were asked if they had a
problem with the move, and they both indicated that they did not. At 7 p.m. that
evening, a routine security check was conducted by corrections staff. Officer
Beaudry conducted the check of cell D1-117. At that time, Beaudry saw both
Rogers and Martin, Rogers asked Beaudry for the time, and neither inmate
indicated that he was having a problem with the other.

At approximately 7:10 p.m., Officer Givens noticed that many inmates on
the wing were being loud and carrying on more than normal. Givens began to
walk around to try to determine which inmates were making noise. When Givens
arrived at cell D1-117, Rogers was standing at the door and said to Givens, “Hey
man. He’s cutting himself. Y’all need to get in here and stop him.” Rogers was
referring to Martin and complaining that Martin was harming himself. Through
the window in the cell door, Givens observed Martin lying on the ground with a
prayer rug covering his head and most of his body down to his waist. Martin
appeared to be lying on his back with his hands behind his back, his elbows
slightly protruding from under the rug, and oriented with his feet closest to the
door. Givens directed Martin to show his hands and stop cutting himself, but
Martin did not respond. Givens could see blood on the floor around Martin and on

the walls beside him.
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Based on his training and in an attempt to stop Martin from cutting himself,
Givens deployed pepper spray at Martin’s exposed elbow through the handcuffing
portal in the cell door. In reaction to the spray, Martin rolled onto his side, and
Givens could see then that his hands were tied behind his back with white strips of
cloth, which were made from a torn bedsheet. Givens then called for assistance,
and Rogers, who was cooperative and appeared to be uninjured, was removed from
the cell and secured in a shower area, where another inmate observed him drop a
small object into the shower drain.

Once officers entered cell D1-117 and removed the prayer rug from Martin,
they observed Martin with a string tied around his neck, hands tied behind his
back, feet tied together, pants pulled down, and a pair of boxers over his head.
There were bloody handprints on one of the cell walls near his body. Once the
boxers were removed from Martin’s head, it became apparent that he had severe
facial injuries. Martin was unresponsive, and his breathing was becoming
increasingly labored, so he was transported to the prison’s on-site emergency
room.

At the on-site emergency room, Martin had a seizure, and a registered nurse
determined that he appeared to have severe brain damage. Martin was gurgling
blood in his mouth and was turned on his side to have the blood suctioned out of

his mouth. When Martin was turned on his side, matter or bodily fluids came out
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of his ear, and the nurse observed that part of one ear was missing. Because of the
severity of his injuries, Martin was transported from the prison to a local hospital
for further treatment.

Martin was admitted to the hospital with extensive head injuries, diagnosed
with an intracranial hemorrhage, and given a poor prognosis. Martin had no
neurological response and was placed on a ventilator due to respiratory failure.
Over the next few days, Martin’s respiratory condition continued to deteriorate,
and he developed pneumonia. Nine days after the attack, Martin was declared
brain dead and taken off life support. He was pronounced dead at 11:36 a.m. on
April 8, 2012.

Rogers was subsequently charged in Martin’s death with first-degree murder
and kidnapping to terrorize or inflict bodily harm. The State provided notice that it
intended to seek the death penalty. Rogers demanded a speedy trial and elected to
represent himself throughout the quilt phase and for a portion of the penalty phase
before electing to be represented by counsel instead.

During the guilt phase, the medical examiner, Dr. Minyard, testified that an
autopsy revealed the cause of Martin’s death to be blunt impact to his head and the
manner of death to be homicide. Martin had several external injuries to his face
and scalp, caused by blunt force trauma, and wounds made by a sharp weapon on

his chest and left upper extremity. Martin’s brain was severely injured, with
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subdural hemorrhaging apparent. Dr. Minyard opined that it was possible that
Martin’s injuries could have been sustained in less than five minutes.

Rogers chose to testify during the guilt phase and gave his version of the
events surrounding the murder. Rogers claimed that when he was transferred into
Martin’s cell, it was filthy. Rogers started cleaning the cell and “talking shit” to
Martin, calling him *“a dirty-ass cracker” and “filthy motherfucker,” and *“cussing

him out” “real aggressively.” Rogers finished cleaning and got on the top bunk to
listen to the radio. When Rogers looked down, he noticed that Martin was cutting
himself with some type of razor or sharp, metal object. Rogers believed that
Martin felt he needed to get moved out of the cell away from Rogers and was
likely cutting in an attempt to get transferred to the medical wing. Rogers jumped
down from the top bunk and said to Martin, “What the fuck’s wrong with you,
man? You’re acting like a little bitch.” Rogers told Martin that if he did not stop
cutting himself, Rogers was going to put his foot in Martin’s ass. Martin kept
saying, “Oh, | got to get up out of here.” At that time, Rogers put a shirt over the
window in the cell door. According to Rogers, this is done when inmates want to
fight without getting in trouble. Martin then started yelling and making a lot of
noise. Rogers threw a combination of three or four punches at Martin, and when

Martin fell down, Rogers started kicking him in the face. Rogers stomped Martin’s

head into the concrete six or seven times. Martin was screaming and yelling like
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he was in pain during the attack. Rogers said that Martin kept trying to get up and
that is how the bloody handprints got on the cell wall. When Martin tried to get
up, Rogers knocked him back down and continued to kick him. Rogers described
a portion of the attack as follows:
I kicked him in the face and said, [t]his is for Trayvon Martin,

motherfucker. | kicked him in the face again and said, [t]his is for

Trayvon Martin, motherfucker. 1 kicked him a third time and said,

[t]his is for Trayvon Martin, you pussy-ass fuck boy. | kicked him in

the face a fourth time and said, [t]his is for Martin Luther King. |

kicked him in the face a fifth time and said, [t]his is for Emmett Till
and all the other black people you crackers done killed.

Rogers said Martin never came at Rogers or had a chance to try to throw a
punch at him. Martin was just sitting there when Rogers started beating him and
he was helpless to every blow and punch and kick that Rogers delivered. When
Rogers realized that Martin was not going to stop trying to get up, he tore up a
bedsheet and used the strips of cloth to tie Martin up. Rogers also put cloth in
Martin’s mouth and “tied his mouth up so he couldn’t scream no more.” When
asked if Martin was still moving and trying to get up while Rogers was tearing the
bedsheets, Rogers responded, “Yea. Like — I don’t know. | guess like — kind of
like when you step on a roach, man. They still be alive, but they still be moving.”
Rogers described the end of the attack:

By then, he was beat up bad and breathing hard, and | asked all
the brothers on the wing, Who wants me to Kill this pussy-ass cracker?

A lot of them said, Yeah. But my lil’ homie Y.O., Steve Young, said,
Big Brother, don’t kill that cracker just put him on the door. | said,
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Bro, God going to bless you, Y.O., because | was going to kill this
fuck boy on the strength -- | said, Blue Flame Midnight Crip Gang.

Then Mr. Martin’s gang brothers started cussing me out and
threatening me about what they going to do. Now, | never raped Mr.
Martin or slapped him on his ass, but | pretended | did and made the
slapping sounds to make his brother -- his gang brothers mad.[* And |
covered him up with a prayer rug and pulled his pants down to make
his gang brothers think that it was real.

Rogers went on to tell the jury:

Ladies and gentlemen of the jury, if you’re asking yourself if |
beat Mr. Martin up about the murder of Trayvon Martin, my honest
answer is, you’re goddamn right | did, but there was also other
factors. When | first met Mr. Martin and looked him in his eyes, |
knew all for real what he was all about. He was a straight bitch, a
snitch, and an undercover racist. That’s the vibe he gave off. I'm
from Brooklyn, New York[,] and been in the streets my whole life, so
my instincts are good when it comes to reading people.

And the more | got to learn about Mr. Martin, my suspicions
had been confirmed. Mr. Martin is everything | despised in life: A
snitch, a coward, and a straight fuck boy. I got no love for [the] dude
or no sympathy. I don’t feel bad about it. | don’t feel no remorse.
I’m not losing any sleep over the death of Ricky Martin and neither is
anybody else.

Convicts know how to do time, inmates don’t. Ricky Martin
was an inmate, a cry baby, a cutter, not even man enough to stand up
in his pants for what he claimed he believed in. He would rather tell
the police if he got a problem and check-in with protective custody. |
would never have no sympathy for no buster like that.

And | believe in the Midnight Crip Gang to the fullest. 1’ve
been A-1 since day one, from Spofford Juvenile Detention Center in

1. Rogers had testified previously—and that testimony was admitted at
trial—that after Martin was tied up, Rogers pulled down Martin’s pants and
spanked him so everyone could hear, while yelling out, “This is some sweet
cracker ass,” with the intent of humiliating Martin.
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New York, to Rikers Island, to Florida State [P]rison. 1I’m a Midnight
Crip, and | would be less of a man to get in front of the jury -- in front
of y’all in this situation and pretend that it’s anything different while
there’s brothers in the streets dying and catching life sentences
everyday about this blue flag.

When my mom was smoking crack and my pops was nowhere
to be found, it was the Crip Gang that took me in. They been my
family when | had no family. When | was doing time and didn’t have
nothing, Crip made sure | had a care package. Some people believe in
religion and that’s great, but I believe in my gang. And I’m willing to
die about that, I’m willing to live about that, and 1’m down for
whatever. That’s what you call true blue.

| said all this because I firmly believe that if you stand for
something, you stand firm in your convictions regardless of the
consequences. The bottom line is I’m responsible for the death of
Ricky Martin. | accept that responsibility, but | also want it noted the
negligence, stupidity, and incompetence of the Florida Department of
Corrections.

I’m not going to change the way | do my time, and you can ask
anybody that knows me, I’ve been the same way my whole life. |
don’t change up. | don’t flip-flop. You will always know where |
stand and what 1I’m about because 1’ve been thoroughly consistent all
these years. Loyalty is all | know.

Society is not made for people like me. Society is full of fake
people, fake friendships, fake relationships, fake, but with me, what
you see is what you get. There’s nothing fake or phony about me.

I’m O.G. Jigga Man, Midnight Crip Gang, 103 Eastside Trey’z up,
and that’s why | can get on this witness stand and look you, ladies and
gentlemen, in the face, of the Jury, and tell you that I could care less
about Ricky Martin, and | meant everything | said.

The jury found Rogers guilty as charged of first-degree premeditated murder
or felony murder and kidnapping to terrorize or inflict bodily harm.
At the penalty phase, the State presented records of Rogers’ prior felony

convictions as well as his own admissions regarding those convictions, which were
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made during a prior proceeding. When Rogers was a minor, he was convicted as
an adult for armed robbery with a firearm of an individual at a train platform.
Rogers was also convicted in 2002 of robbery with a firearm and aggravated
battery with a firearm for robbing a cab driver, whom he struck with the firearm
and knocked out a tooth. The State also presented additional testimony from the
medical examiner, Dr. Minyard, regarding the injuries Martin suffered.

In mitigation, Rogers presented evidence in the form of testimony from eight
Inmates regarding their interactions with Rogers. The inmates described Rogers as
“a humble soul,” peaceful, “a straight-up dude” with *“a good heart,” a good friend
who gives advice, encourages them to become educated, to work out, to eat
healthy, and lends items to individuals who need them. The inmates considered
Rogers a good friend and mentor.

Rogers also presented testimony from a number of experts: Dr. Marvin
Dunn, a community psychologist; Dr. Mark Rubino, a neurologist; Dr. Joseph Wu,
a physician who specializes in neuropsychiatric imaging assessments of brain
injury; and Dr. Julie Harper, a licensed psychologist. Several of the experts
testified regarding Rogers’ difficult childhood. Rogers was born in New York City
and brought home from the hospital to a housing project. His mother was a drug
addict and psychiatrically unstable; he never knew his father. When Rogers was

two years old, his mother surrendered him to foster care. From that point, Rogers
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was placed in various foster homes and group homes, lived off and on with his
maternal grandmother, and sometimes was placed back with his own mother.
When Rogers was fourteen, he was placed in an inpatient psychiatric care facility.
An assessment done at that time indicated that he could be impulsive and
distractible with consequent poor judgment, which is consistent with attention
deficit hyperactivity disorder (ADHD). He was also diagnosed with conduct
disorder at that facility. He has also been diagnosed with major depressive
disorder, anxiety disorder, and antisocial personality disorder (ASPD). After being
released from the psychiatric facility, Rogers became involved with the department
of juvenile justice, into whose custody he kept returning. Before the age of twenty,
Rogers had several periods of incarceration in the New York Department of
Corrections.

The experts also testified that Rogers has impulse control problems that are
explained by his upbringing and head injuries suffered as a child. Dr. Rubino
reviewed a CAT scan of Rogers’ brain and opined that Rogers had at least one
indication of traumatic brain injury in his frontal temporal region, a right frontal
hygroma, and that portions of Rogers’ brain, including the frontal lobe, had
atrophied. Dr. Rubino said that when a person has an injury to his frontal temporal
region, that person can have impulse control problems and loss of judgment and

appreciation of consequences. Dr. Wu reviewed a PET scan of Rogers’ brain, in
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which he observed damage to the orbitofrontal areas of the brain, which are
important for the regulation of aggressive impulses.

In rebuttal, the State called Dr. Greg Prichard, a forensic psychologist. Dr.
Prichard diagnosed Rogers with ASPD. Dr. Prichard said that individuals with
ASPD often have abnormal brain scans. Dr. Prichard testified that Rogers was in
an adult prison in New York from the age of seventeen to twenty-one for attempted
robbery and within a year of his release, Rogers hit a taxi cab driver in the mouth
with a gun during another robbery and received a life sentence for that crime in
Florida at age twenty-two in 2002. That same year, Rogers tied up his cellmate
and beat him up. In 2005, Rogers again tied up a cellmate and beat him because
Rogers said the man “disrespected” him. Rogers told Dr. Prichard that he felt like
he beat that cellmate worse than Martin. In 2009, Rogers stabbed another inmate
in the head with a knife and kneed another inmate in the face. As evidence of
Rogers’ ability to plan and premeditate, Dr. Prichard referred to a letter written by
Rogers to a predecessor judge in which Rogers admitted that he had decided to kill
the next white man he came across. He pointed out that in Rogers’ letter to the
predecessor judge, Rogers said that he intended to kill Martin in the cell that night
and only stopped because another inmate begged him. Rogers bragged in the letter
that he is a “ruthless, cold-blooded, cutthroat, gangsta [sic], blood killer, and killer

of any and everything that go [sic] against the Crips gang.” Rogers also stated that
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he knows he is a sociopath and that he has no remorse, regard, or regret for
anything he has done in his life.

During the charge conference, the defense made no objections to the
aggravating factors, the final jury instructions, or the verdict form. After the
instructions were read to the jury, the judge asked if the parties had any objections
to the instructions as read, and both parties stated that they did not.

The jury was instructed that it must “unanimously determine whether the
aggravating factors alleged by the State have been proven beyond a reasonable
doubt.” The jury was instructed to consider the following aggravating factors: (1)
that Rogers was previously convicted of a felony and under sentence of
Imprisonment at the time he committed the murder; (2) that Rogers was previously
convicted of felonies involving the use or threat of violence to another person,
specifically robbery with a firearm, aggravated battery with a firearm, and
attempted robbery; (3) that the murder was committed while Rogers was engaged
in the commission of a kidnapping; (4) that the murder was especially heinous,
atrocious, or cruel (HAC); and (5) that the murder was committed in a cold,
calculated, and premeditated (CCP) manner without any pretense of moral or legal
justification. Ultimately, the jury found unanimously that all five aggravating
factors were proven beyond a reasonable doubt. The trial court also found that all

five aggravators were proven beyond a reasonable doubt and assigned significant
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weight to aggravator three—the murder was committed while Rogers was engaged
in the commission of a kidnapping—and great weight to the other four aggravators.
The jury was also instructed to consider whether Rogers had established by
the greater weight of the evidence the existence of any of the proposed sixty-eight
mitigating circumstances. The proposed mitigating circumstances follow with the
relevant findings made by the jury and the trial court and any weight assigned by
the trial court detailed parenthetically: (1) the capital felony was committed while
Rogers was under the influence of extreme mental or emotional disturbance (not
found by the jury or court); (2) the capacity of Rogers to appreciate the criminality
of his conduct or to conform his conduct to the requirements of law was
substantially impaired (not found by the jury or court); (3) the age of Rogers at the
time of the crime (not found by the jury or court); (4) Rogers suffers from major
depression (not found by the jury; found by the court, very little weight); (5)
Rogers has a history of multiple head injuries starting as a child (found to exist by
jury vote of 10-2; moderate weight); (6) Rogers was born to a crack-addicted
mother (not found by the jury or court); (7) Rogers does not know the identity of
his father (not found by the jury; found by the court, no weight); (8) Rogers
endured maternal abandonment (found by jury vote of 12-0; some weight); (9)
Rogers endured paternal abandonment (not found by the jury; found by the court,

little weight); (10) Rogers’ mother is mentally ill (not found by the jury; found by
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the court, very little weight); (11) Rogers’ mother attempted suicide by jumping off
a building with Rogers (not found by the jury; found by the court, little weight);
(12) Rogers was emotionally abused and rejected by his mother (found by jury
vote of 12-0; some weight); (13) Rogers was rejected by his maternal grandmother
(not found by the jury or court); (14) Rogers was born into a dysfunctional family
(found by jury vote of 12-0; some weight); (15) Rogers was separated from his
biological brother, Christopher, as a toddler (found by jury vote of 9-3; some
weight); (16) Rogers was separated from his biological brother, Kevin, who was
born cocaine positive and removed at birth (not found by the jury; found by the
court, very little weight); (17) Rogers was separated from his biological brother,
Sherrod, who was born cocaine positive and removed at birth (not found by the
jury; found by the court, very little weight); (18) Rogers was exposed to drugs at
an early age by his mother, who made him inject her with drugs (not found by the
jury; found by the court, some weight); (19) the death of Rogers’ maternal
grandmother was traumatic for him (not found by the jury or court); (20) Rogers
never received grief counseling after the loss of his grandmother (not found by the
jury or court); (21) Rogers has never been shown love or affection (not found by
the jury or court); (22) Rogers loves his mother in spite of the maltreatment and
neglect by her (not found by the jury; found by the court, very little weight); (23)

Rogers loves his brother, Christopher (not found by the jury; found by the court,
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very little weight); (24) Rogers has empathy for his mother (not found by the jury;
found by the court, little weight); (25) Rogers has encouraged his brother to do
well (not found by the jury; found by the court, very little weight); (26) Rogers has
counseled his brother on the importance of his education (not found by the jury;
found by the court, very little weight); (27) Rogers will continue to be a source of
emotional support to his brother (not found by the jury or court); (28) Rogers lived
on the streets when he was homeless (found by jury vote of 12-0; some weight);
(29) Rogers grew up in poverty during developmental years (found by jury vote of
10-2; some weight); (30) Rogers spent his early years in the Marcy Projects in
Brooklyn (found by jury vote of 5-7; some weight); (31) Rogers moved to multiple
foster homes (found by jury vote of 8-4; some weight); (32) the psychological
Impact of being placed in foster care (found by jury vote of 9-3; some weight); (33)
Rogers experienced inadequate nutrition as a child (not found by the jury or court);
(34) Rogers attended at least eight schools by the age of thirteen (found by jury
vote of 1-11; very little weight); (35) Rogers witnessed multiple violent acts in his
neighborhood (found by jury vote of 10-2; some weight); (36) Rogers was sent to a
children’s group home, The Children’s Village (not found by the jury; found by the
court, very little weight); (37) Rogers was moved to another group home, Edwin
Gould Academy (not found by the jury; found by the court, very little weight); (38)

Rogers was admitted to a children’s psychiatric hospital at the age of fourteen
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(found by jury vote of 12-0; moderate weight); (39) Rogers did not have a stable
childhood (found by jury vote of 12-0; some weight); (40) Rogers was exposed to
racial tension and discrimination in his life (found by jury vote of 11-1; some
weight); (41) Rogers suffers from brain damage (found by jury vote of 1-11; some
weight); (42) Rogers suffers from neurological deficits (found by jury vote of 1-11;
some weight); (43) Rogers was exposed to acts of violence while in high-security
juvenile detention facilities (found by jury vote of 12-0; some weight); (44) Rogers
sustained head trauma at age fourteen, when he was hit in the head with a metal
pipe or metal chair or both, which resulted in metal fragments being left in his
skull while in a juvenile detention facility (found by jury vote of 10-2; some
weight); (45) Rogers sustained head trauma and loss of consciousness when he was
hit by a car at the approximate age of eight or nine (not found by the jury or court);
(46) Rogers seeks to improve his knowledge base by reading articles and news (not
found by the jury; found by the court, very little weight); (47) Rogers has spent
years in solitary confinement (found by jury vote of 5-7; little weight); (48) Rogers
cared for homeless boys on the streets (not found by the jury or court); (49) Rogers
has mentored other inmates (not found by the jury; found by the court, very little
weight); (50) Rogers has shared food and hygiene products as well as paper,
envelopes, and stamps with other inmates (not found by the jury; found by the

court, very little weight); (51) Rogers encouraged the relationship between his

App. 16 - 16 -


Capital 2
Text Box
App. 16


girlfriend, Chloe Johnson, and her mother (not found by the jury; found by the
court, very little weight); (52) Rogers suffers from attachment issues (not found by
the jury or court); (53) Rogers suffers from posttraumatic stress disorder (not found
by the jury; found by the court, little weight); (54) Rogers has frontal lobe damage
(not found by jury; found by court, some weight); (55) Rogers has signs of a
presumptive diagnosis of chronic traumatic encephalopathy (not found by the jury;
found by the court, some weight); (56) Rogers has suffered concussions (not found
by the jury or court); (57) Rogers has neocortex damage (not found by the jury;
found by the court, some weight); (58) Rogers has suffered a subdural hematoma
as evidenced by a right frontal hygroma (found by jury vote of 2-10; some weight);
(59) there is a disparity in Rogers’ neuropsychological test, which is found in brain
injury and consistent with Rogers’ imaging studies (found by jury vote of 10-2;
some weight); (60) Rogers is unable to calibrate or modulate his responses as a
result of frontal lobe damage (not found by the jury or court); (61) Rogers is unable
to conform his behavior due to a significantly compromised neocortex (not found
by the jury or court); (62) Rogers suffers brain atrophy (found by jury vote of 2-10;
moderate weight); (63) Rogers’ judgment and decision-making are impaired (not
found by jury or court); (64) Rogers has a lack of impulse control (not found by the
jury or court); (65) Rogers cannot appreciate the consequences of his actions (not

found by the jury or court); (66) Rogers suffers from racial hypersensitivity (not
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found by the jury; found by the court, very little weight); (67) Rogers endured
institutional failures (found by jury vote of 12-0; some weight); and (68) Rogers
was diagnosed with ADHD (not found by the jury; found by the court, little
weight).

The jury was also specifically instructed as follows:

[1]f your verdict is that the defendant should be sentenced to death,
your finding that each aggravating factor exists must be unanimous,
your finding that the aggravating factors are sufficient to impose death
must be unanimous, and your finding that the aggravating factors
found to exist outweigh the established mitigating circumstances must
be unanimous, and your decision . . . to impose a sentence of death
must be unanimous.

The jury unanimously found that the aggravating factors were sufficient to
warrant a death sentence and that those factors outweighed the mitigating
circumstances. The jury ultimately and unanimously concluded that Rogers should
be sentenced to death.

Rogers subsequently waived his right to present additional evidence
regarding mitigating circumstances at the Spencer? hearing, and the court
appointed special counsel for that purpose. Dr. Jethro Toomer, a clinical and
forensic psychologist, testified on Rogers’ behalf at the Spencer hearing. Dr.
Toomer testified that he did not “find any evidence of sociopathy or any diagnostic

entities suggestive of antisocial personality disorder” and described Rogers’

2. Spencer v. State, 615 So. 2d 688 (Fla. 1993).
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condition as “toxic stress syndrome,” which “basically is a result of persistent
exposure to traumatic and debilitating situations and environment.”

At sentencing, the trial court made its own findings with respect to the
aggravation and mitigation, finding that all five aggravators were proven beyond a
reasonable doubt and that forty-nine mitigating circumstances were established. It
assigned the weight to each aggravator and mitigator as detailed above, see supra
pp. 12-18, and ultimately sentenced Rogers to death.

Il. ANALYSIS
A. Sufficiency of the jury instructions during the penalty phase

Rogers first argues that the trial court erred in failing to instruct the jury that
it must determine beyond a reasonable doubt whether the aggravating factors were
sufficient to justify the death penalty and whether those factors outweighed the
mitigating circumstances. Rogers concedes that he failed to request these
instructions or object to the instructions as read to the jury but claims that the trial
court’s failure to instruct on the beyond a reasonable doubt standard for proof
constitutes fundamental error. This argument is without merit.

In Hurst v. State, 202 So. 3d 40, 53 (Fla. 2016), this Court held that “before
a sentence of death may be considered by the trial court in Florida, the jury must
find the existence of the aggravating factors proven beyond a reasonable doubt,

that the aggravating factors are sufficient to impose death, and that the aggravating
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factors outweigh the mitigating circumstances.” But Hurst did not require that the
determinations at issue here—that the aggravating factors are sufficient to impose
death and that the aggravating factors outweigh the mitigating circumstances—be
made beyond a reasonable doubt. And when we amended Florida Standard
Criminal Jury Instruction 7.11—Final Instructions in Penalty Proceedings—
Capital Cases—Iast year in order to conform with the requirements of Hurst v.
Florida, 136 S. Ct. 616 (2016), and Hurst v. State, we fully considered the
arguments made that the beyond a reasonable doubt standard of proof should apply
to the jury’s determinations of sufficiency of the aggravation and weighing of the
aggravation and mitigation but ultimately declined to include a standard of proof
for these determinations. See In re Standard Criminal Jury Instructions in Capital
Cases, 244 So. 3d 172, 191-92 (Fla. 2018); Fla. Std. Jury Instr. (Crim) 7.11 (2018).
Even more recently, we explained in Foster v. State, 258 So. 3d 1248, 1252 (Fla.
2018),

the Hurst penalty phase findings are not elements of the capital felony

of first-degree murder. Rather, they are findings required of a jury:

(1) before the court can impose the death penalty for first-degree

murder, and (2) only after a conviction or adjudication of guilt for
first-degree murder has occurred.

To the extent that in Perry v. State, 210 So. 3d 630, 633 (Fla. 2016), we
suggested that Hurst v. State held that the sufficiency and weight of the

aggravating factors and the final recommendation of death are elements that must
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be determined by the jury beyond a reasonable doubt, we mischaracterized Hurst v.
State, which did not require that these determinations be made beyond a reasonable
doubt. Since Perry, in In re Standard Criminal Jury Instructions in Capital Cases
and Foster, we have implicitly receded from its mischaracterization of Hurst v.
State. We now do so explicitly. Thus, these determinations are not subject to the
beyond a reasonable doubt standard of proof, and the trial court did not err in
instructing the jury.
B. Admission of Rogers’ letters to the predecessor judge and state attorney
Rogers asserts that the trial court erred in admitting in their entirety during
the guilt phase letters written by Rogers to a predecessor judge and the elected
state attorney, which included his reflections on race, politics, and his own
character and predispositions. Rogers claims that it was error to admit the letters in
their entirety because portions of each were irrelevant and unfairly prejudicial.
Because Rogers did not object to admission of the letters, we review this claim
only for fundamental error, which we have “defined as error that ‘reaches down
into the validity of the trial itself to the extent that a verdict of guilty could not
have been obtained without the assistance of the alleged error.” ” Brooks v. State,
762 So. 2d 879, 899 (Fla. 2000) (quoting McDonald v. State, 743 So. 2d 501, 505

(Fla. 1999)).
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There are four specific portions of the letters that Rogers claims were
admitted in error. In those portions, Rogers discusses being a black revolutionary,
a member of the Crips, and a ruthless, cold-blooded, cutthroat gangster, how he
feels it is necessary to seek vengeance when white people kill black people, his
lack of remorse for the murder, that he has a tendency to be very violent with little
or no provocation, that he sees his problem with violence “getting worse as the
years go by” and that “[a]ll | think about every day is who I can hurt and who | can
kill. . . . Next time it may be corrections staff,” and states that this should be an
easy case for the prosecution because he did kill Ricky Martin. Most of the
statements to which Rogers objects were relevant, not outweighed by the danger of
unfair prejudice, and cumulative to his guilt phase testimony, and their admission
certainly does not rise to the level of fundamental error. The statements that
Rogers sees his problem with violence “getting worse as the years go by” and that
“[a]ll I think about every day is who I can hurt and who | can Kill. . . . Next time it
may be corrections staff” were irrelevant, and if Rogers had objected to them, the
trial court likely would have sustained the objection. But Rogers did not object
and these two statements in the context of the entire trial do not rise to the level of
fundamental error.

Rogers also asserts that admission of the letters during the guilt phase

amounted to a denial of due process and fundamental error in the penalty phase.
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Rogers claims that by inflaming the jury’s emotions, Rogers’ reflections on race,
politics, and his own character in the challenged portions of the letters precluded
the jury from fairly judging the existence of the aggravating factors. This
argument is unavailing. Because the challenged portions of the letters regarding
Rogers’ reflections on race and his own character were essentially cumulative to
his own testimony during the guilt phase, there is no reasonable possibility that the
admission of the letters in their entirety affected the jury’s death recommendation.
Even without the letters, the jury still would have heard from Rogers’ own mouth
that he uses racist terms, considers himself a brutal gangster who would do
anything, even die, for his gang, that he has no intention of changing the way he
acts in prison—which is fairly interpreted to mean that he will continue to attack
people if he feels he should do so—and that he has no remorse for the murder.
And the only challenged statement that may be considered a reflection on politics
(“It’s 2013 and we have the 1st African-American president in this country[,] who
Is disrespected on a regular basis by his so-called colleagues in the political arena
based on the color of his skin.””) was not prejudicial to Rogers.

Thus, we conclude that the admission of Rogers’ letters did not amount to
fundamental error with respect to either phase of the trial. Rogers is not entitled to

relief on this claim.
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C. Application of the CCP aggravator

Rogers claims that the trial court erred in instructing the jury on the CCP
aggravator and that the jury’s and trial court’s findings of the CCP aggravator are
not supported by competent, substantial evidence. The record does not support this
claim.

Rogers did not object to the jury being instructed on CCP. During the
charge conference, he agreed with the proposed instruction, and after the jury was
instructed, Rogers had no objection to the instructions as read. Because Rogers
failed to object to the instruction, he did not properly preserve this claim for
appellate review. Even if we were to consider this claim on its merits, we would
conclude that Rogers is not entitled to relief because there was credible and
competent evidence to support the CCP instruction and thus, the trial court did not
err in giving the instruction.

Regarding the finding of CCP, “[t]he standard of review this Court applies to
a claim regarding the sufficiency of the evidence to support an aggravating
circumstance is that of competent, substantial evidence.” Guardado v. State, 965
So. 2d 108, 115 (Fla. 2007). “When reviewing a trial court’s finding of an
aggravator, ‘it is not this Court’s function to reweigh the evidence to determine
whether the State proved each aggravating circumstance beyond a reasonable

doubt—that is the trial court’s job.” ” Aguirre-Jarquin v. State, 9 So. 3d 593, 608
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(Fla. 2009) (quoting Willacy v. State, 696 So. 2d 693, 695 (Fla. 1997)). We
“review the record to determine whether the trial court applied the right rule of law
for each aggravating circumstance and, if so, whether competent[,] substantial
evidence supports its finding.” 1d. (quoting Willacy, 696 So. 2d at 695).
In order to establish the CCP aggravator, the evidence must

show: (1) “the killing was the product of cool and calm reflection and

not an act prompted by emotional frenzy, panic, or a fit of rage

(cold)”; (2) “the defendant had a careful plan or prearranged design to

commit murder before the fatal incident (calculated)”; (3) “the

defendant exhibited heightened premeditation (premeditated)”; (4)
“the defendant had no pretense of moral or legal justification.”

Williams v. State, 37 So. 3d 187, 195 (Fla. 2010) (quoting Franklin v. State, 965
So. 2d 79, 98 (Fla. 2007)); see § 921.141(6)(i), Fla. Stat. (2017).

Here, there was competent, substantial evidence in the record to support the
finding of the aggravator. Dr. Prichard testified that the killing was not an act
prompted by “emotional frenzy, panic, or a fit of rage,” and that the fact that
Rogers stopped beating Martin in order to tie him up and to converse with other
Inmates demonstrates that there was a certain amount of restraint regarding the
crime. According to Dr. Prichard, Rogers did not act wholly on impulsivity or just
“lose control.” Dr. Prichard also opined that the homicide of Martin was not
committed while Rogers was under the influence of an extreme mental or
emotional disturbance. Dr. Prichard said that the murder was calculated,

premeditated, and not based on any mental illness. In Dr. Prichard’s opinion, at
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the time of the crime, Rogers had the capacity to appreciate the criminality of his
conduct and to conform his conduct to the requirements of law. Further, by
Rogers’ own admissions, he planned for roughly a month to kill a white man in
retaliation for the shooting of Trayvon Martin and he intended “to kill [Ricky
Martin] in the cell that night.” Rogers also told Martin during the attack, that the
purpose of the attack was revenge for white people killing Trayvon Martin and
other black people. Finally, Rogers admitted that Martin did not provoke him or
resist the attack in any way and that he killed Martin for “no good reason.” See
Smith v. State, 28 So. 3d 838, 867 (Fla. 2009) (“CCP may be established by . . .
‘lack of resistance or provocation . ...” ” (quoting Swafford v. State, 533 So. 2d
270, 277 (Fla. 1988))). Thus, there is competent, substantial evidence in the record
to support the finding of the CCP aggravator.

Even if Rogers had preserved his objection to the CCP instruction, and we
determined that the CCP instruction was given or the findings were made in error,
Rogers would still not be entitled to relief since any error would be deemed
harmless. The trial court specifically stated in the sentencing order that “even if
the CCP factor were not proven and was accorded no weight, the Court’s
sentencing decision would remain the same. The combined weight [of] the other
four aggravating circumstances, without considering CCP whatsoever, far

outweigh the mitigating circumstances presented.” Thus, even if the application of
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the CCP aggravator were erroneous, any such error would be found to be harmless
beyond a reasonable doubt because there is no reasonable possibility that trial court
would have imposed a life sentence had it not found this aggravator applicable.
See Calhoun v. State, 138 So. 3d 350, 362 (Fla. 2013) (holding that any error in
finding an impermissible aggravator is harmless beyond a reasonable doubt if there
IS no reasonable possibility that the evidence presented in mitigation is sufficient to
outweigh the remaining aggravators).
D. Analysis of the prior violent felony aggravator

Rogers claims that in the process of analyzing the prior violent felony
aggravator, the trial court improperly focused on Rogers’ “illegal use of violence
against other people” but that Rogers was not actually convicted of a violent crime
as a result of his use of “illegal violence against other people.” Rogers is mistaken.

In analyzing this aggravator, the trial court wrote:

It is uncontroverted that the Defendant was previously
convicted of three felonies involving the use or threat of violence to
another person. § 921.141(6)(b). In 1997, the Defendant was
convicted of attempted robbery in the first degree and sentenced to 27
to 54 months in prison in New York County case number 906-97.
The conviction arose from an incident during which the Defendant
used a gun to rob a man on a train platform.

In addition, as previously mentioned, the Defendant was
previously convicted of robbery with a firearm and aggravated battery
with a deadly weapon in Volusia County, Florida. During the
criminal episode in Volusia County, the Defendant robbed a cab
driver and used the gun to strike the driver in the mouth. When the
Defendant battered the driver, he knocked out one of the driver’s
teeth.
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In a letter to Judge Goodman dated March 31, 2013, the
Defendant stated “I have a tendency to be very violent with little or no
provocation. A problem | see that is only getting worse as the years
go by.” These undisputed facts demonstrate that the Defendant has
used illegal violence against other people. The Defendant’s pattern of
criminal conduct has escalated to the point where the Defendant
himself has testified he murdered a cellmate because, in part, of the
victim’s “vibe.”

This aggravating factor is given great weight.

Contrary to Rogers’ assertion, the trial court clearly did not conclude that the
prior violent felony aggravator was proven beyond a reasonable doubt based on
conduct that did not result in criminal convictions. The illegal use of violence
against other people on which the trial court focused was Rogers’ prior conviction
for attempted robbery in 1997, during which Rogers used a gun, and his 2002
convictions for robbery with a firearm and aggravated battery with a deadly
weapon. Although the trial court included a quotation from a letter Rogers wrote
in which he stated that his tendency to be very violent with little or no provocation
IS getting worse, the trial court did not refer to any speculative future violence or
any violence that did not result in a criminal conviction when analyzing this
aggravator. Thus, this claim is without merit.

E. Sufficiency of the sentencing order

Rogers asserts that the trial court failed to thoughtfully and comprehensively

analyze any of the proposed mitigating circumstances in accordance with our

decision in Campbell v. State, 571 So. 2d 415, 419-20 (Fla. 1990), receded from on
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other grounds by Trease v. State, 768 So. 2d 1050, 1055 (Fla. 2000), failed to
expressly and specifically articulate why the established mitigating circumstances
were given relatively limited weight, and instead summarily disposed of all sixty-
eight mitigating circumstances.

In Campbell, we articulated the requirements regarding the manner in which
a trial court must weigh aggravating and mitigating circumstances in its written
sentencing order. We have summarized the requirements for a capital sentencing
order under Campbell and its progeny as follows:

A trial judge must

(1) expressly evaluate in his or her written order
each mitigating circumstance proposed by the defendant
to determine whether it is supported by the evidence and
whether, in the case of nonstatutory factors, it is truly of a
mitigating nature; (2) assign a weight to each aggravating
factor and mitigating factor properly established; (3)
weigh the established aggravating circumstances against
the established mitigating circumstances; and (4) provide
a detailed explanation of the result of the weighing
process.

Orme v. State, 25 So. 3d 536, 547-48 (Fla. 2009). “[T]he determination of
mitigating and aggravating circumstances and the respective weight assigned to
each [are] within the trial court’s discretion . . . .” Griffin v. State, 820 So. 2d 906,
913 (Fla. 2002).

Contrary to Rogers’ argument, the sentencing order here does expressly

evaluate each proposed mitigator (including finding twenty-five mitigators that
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were not found by the jury). It also decides whether the nonstatutory mitigators
were truly mitigating, assigns a weight to each aggravator and mitigator properly
established, and weighs the aggravators against the mitigators.

In Oyola v. State, 99 So. 3d 431, 447 (Fla. 2012), we stated that “the
sentencing order violated the requirements articulated in Campbell” because the
trial court “merely gave a brief summary of its findings with regard to the
mitigators, and did not expressly and specifically articulate why the evidence
presented . . . warranted the allocation of slight weight to the nonstatutory
mitigation evidence presented.” Our decision in Campbell, however, did not
Impose a requirement that a trial court expressly and specifically articulate why the
evidence presented warranted only the allocation of a certain weight to a mitigating
circumstance. Because Oyola mischaracterizes our decision in Campbell, we now
recede from Oyola to the extent that it employed a requirement that a trial court
expressly articulate why the evidence presented warranted the allocation of a
certain weight to a mitigating circumstance.

Rogers also raises the complaint that the trial court twice referred to
Incorrect mitigating circumstances in its analysis. This is true. When intending to
analyze proposed mitigating circumstance 19, that the death of Rogers’ maternal
grandmother was traumatic for him, the trial court instead considered whether

Rogers had ever been shown love or affection. And when intending to analyze
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proposed mitigating circumstance 52, whether Rogers had established that he
suffers from attachment issues, it appears that the trial court actually analyzed
whether Rogers had cared for homeless boys on the streets. Neither the jury nor
the court found that either mitigating circumstance 19 or 52 was established.

The decision whether a mitigating circumstance has been established is
within the trial court’s discretion and reviewed only for abuse of discretion. Ault v.
State, 53 So. 3d 175, 187 (Fla. 2010); Foster v. State, 679 So. 2d 747, 755 (Fla.
1996). “[A] trial court’s findings on mitigation are . . . subject to review for
harmless error, and this Court will not overturn a capital appellant’s sentence if it
determines that an error was harmless beyond a reasonable doubt.” Ault, 53 So. 3d
at 187.

We find no abuse of discretion with the trial court failing to find that
proposed mitigating circumstance 19 was established. Although there was
evidence presented that Rogers grieved the loss of his grandmother and that he did
not properly grieve that loss, there was no evidence that the loss was “traumatic” to
him. As to proposed mitigating circumstance 52, there was unrebutted evidence
presented by both Dr. Dunn and Dr. Harper that Rogers suffers from attachment
issues. And the trial court did not make any finding that Dr. Dunn’s or Dr.
Harper’s testimony was not credible. Thus, we conclude that the trial court did

abuse its discretion in failing to find that proposed mitigating circumstance 52 was
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established by the greater weight of the evidence. But this error was harmless
beyond a reasonable doubt because there is no reasonable possibility that the trial
court would have imposed a life sentence based on Rogers’ attachment issues,
given the five weighty aggravating circumstances present here. See Orme, 25 So.
3d at 544 (concluding that trial court’s failure to consider remorse as a mitigating
circumstance was harmless in light of the three aggravators—HAC, commission
during a sexual battery, and pecuniary gain—and relatively weak mitigation).
Rogers is therefore not entitled to relief on this claim.
F. Sufficiency of the evidence

Although Rogers does not challenge the sufficiency of the evidence to
sustain his conviction for first-degree murder, this Court independently reviews the
record in death penalty cases to determine whether competent, substantial evidence
supports the conviction. Fla. R. App. P. 9.142(a)(5) (“On direct appeal in death
penalty cases, whether or not insufficiency of the evidence or proportionality is an
issue presented for review, the court shall review these issues and, if necessary,
remand for the appropriate relief.”). “In determining the sufficiency of the
evidence, the question is whether, after viewing the evidence in the light most
favorable to the State, a rational trier of fact could have found the existence of the
elements of the crime beyond a reasonable doubt.” Bradley v. State, 787 So. 2d

732, 738 (Fla. 2001). Our duty on appeal is “to review the record in the light most

App. 32 -32 -


Capital 2
Text Box
App. 32


favorable to the prevailing theory and to sustain that theory if it is supported by
competent[,] substantial evidence.” Orme v. State, 677 So. 2d 258, 262 (Fla.
1996). “A general guilty verdict rendered by a jury instructed on both first-degree
murder alternatives may be upheld on appeal where the evidence is sufficient to
establish either felony murder or premeditation.” Crain v. State, 894 So. 2d 59, 73
(Fla. 2004).

To establish first-degree premeditated murder, the State was required to
prove the following elements: (1) Ricky Martin is dead; (2) the death was caused
by the criminal act of Rogers; and (3) there was a premeditated killing of Ricky
Martin. Fla. Std. Jury Instr. (Crim.) 7.2.3 Martin’s medical records, the testimony
of a nurse practitioner from the hospital where he was treated and died, and
testimony from the medical examiner were sufficient to prove that Ricky Martin is
dead. Rogers admitted that he punched Martin in the face several times without
provocation, that he stomped his head into the concrete floor, that he kicked him in

the face several times, that he tied Martin up when Martin tried to get up off the

3. Alternatively, to prove first-degree felony murder, the State was required
to prove the following three elements: (1) Ricky Martin is dead; (2) while engaged
in the commission of kidnapping, Rogers caused the death of Ricky Martin, or
while engaged in the attempt to commit kidnapping, the death occurred as a
consequence of and while Rogers was engaged in the kidnapping of Ricky Martin;
and (3) Rogers was the person who actually killed Ricky Martin. See Fla. Std. Jury
Instr. (Crim.) 7.3. We also conclude that there was competent, substantial
evidence presented to sustain a conviction under the felony murder theory.
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floor, and that he “killed Ricky Martin” and is “responsible for the death of Ricky
Martin.” These admissions are sufficient to prove that Martin’s death was caused
by the criminal act of Rogers. Finally, Rogers admitted in the unchallenged
portions of the letter to the predecessor judge that his “intentions were to kill
[Ricky Martin] in the cell that night,” and that after hearing about the shooting of
Trayvon Martin, he “decided that [he] was going to kill the next white man that
came across [his] path.” These unchallenged statements are sufficient to prove that
the killing of Ricky Martin was premeditated. Together, these facts provide
competent, substantial evidence to sustain a conviction of first-degree premeditated
murder.

G. Proportionality

Finally, Rogers argues that his death sentence is disproportionate because his
case is not among the least mitigated first-degree murder cases. Given the
relatively weak mitigation in this case, we reject this argument.

To ensure uniformity of sentencing in death penalty proceedings, this Court
considers the totality of circumstances and compares each case with other capital
cases. We do not simply compare the number of aggravating and mitigating
circumstances. Taylor v. State, 937 So. 2d 590, 600 (Fla. 2006). “Further, in a
proportionality analysis, this Court will accept the weight assigned by the trial

court to the aggravating and mitigating factors.” Hayward v. State, 24 So. 3d 17,
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46 (Fla. 2009). “In performing a proportionality review, a reviewing court must
never lose sight of the fact that the death penalty has long been reserved for only
the most aggravated and least mitigated of first-degree murders.” Urbin v. State,
714 So. 2d 411, 416 (Fla. 1998).

Here, the trial court found that five aggravating factors—including prior
violent felony, CCP, and HAC—were proven beyond a reasonable doubt. Three of
the five aggravators found in this case are among the weightiest aggravators in
Florida’s statutory scheme. Hodges v. State, 55 So. 3d 515, 542 (Fla. 2010) (prior
violent felony and HAC); Wade v. State, 41 So. 3d 857, 879 (Fla. 2010) (HAC and
CCP), receded from on other grounds by McCloud v. State, 208 So. 3d 668, 687
(Fla. 2016). Neither the trial court nor the jury found that any statutory mitigating
circumstances were established, but the trial court did find that forty-nine
nonstatutory mitigating circumstances were established. And although the trial
court found forty-nine mitigating circumstances, proportionality review is “not a
mere numbers game.” Rigterink v. State, 66 So. 3d 866, 899 (Fla. 2011). Many of
the mitigating circumstances in this case were repetitive and cumulative. For
example, eleven of the circumstances were related to Rogers’ family dysfunction,
eleven of the circumstances related to Rogers’ difficult childhood, seven of the
circumstances related to his head and brain injuries, and five of the circumstances

related to the love and care he has for his family members.
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We have found the death sentence proportionate in cases with similar
aggravation and mitigation. In White v. State, 817 So. 2d 799 (Fla. 2002), White
and a codefendant severely beat the victim and then stabbed her to death. The
death sentence was found to be proportionate where the trial court found four
aggravators: (1) prior violent felony; (2) while engaged in the commission of a
kidnapping; (3) committed to disrupt or hinder the enforcement of laws; and (4)
HAC. 817 So. 2d at 803 n.2. In mitigation, the trial court found the statutory
mitigator that White was under the influence of an extreme mental or emotional
disturbance and nonstatutory mitigators similar to those in the instant case,
including poor family background, parental neglect, organic brain damage and
neurological deficiencies. Id. at 803 n.3. The court also found more significant
mitigation than in Rogers’ case, including: an extensive history of alcohol and
substance abuse from an early age; marginal intelligence or a low 1Q; and that
White was intoxicated and had diminished capacity at the time of the crime, was a
willing worker and a good employee, lacked future dangerousness, had the
potential to be rehabilitated, had a good prison record, and had contributed to the
community. Id.

In Globe v. State, 877 So. 2d 663, 666-67 (Fla. 2004), Globe strangled a
fellow inmate to death. The trial court found four aggravators: under sentence of

imprisonment, prior violent felony, HAC, and CCP. 877 So. 2d at 668 n.3. The
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court found no statutory mitigating circumstances and eleven nonstatutory
mitigators:

(1) Globe’s abusive relationship with his parents—given little weight;
(2) Globe was a good friend to other inmates—given slight weight;
(3) Globe met the criteria for antisocial personality disorder—given
slight weight; (4) Globe gave confessions and made statements about
committing the murder—given slight weight; (5) Globe’s history of
substance abuse—given slight weight; (6) charitable deeds done by
Globe for a fellow inmate—given slight weight; (7) Globe’s mother’s
love for him—given slight weight; (8) Globe’s appropriate conduct
throughout the trial—given little weight; (9) Globe was helpful to
others—agiven slight weight; (10) Globe’s capacity to form
relationships—given slight weight; and (11) Globe did not have a
positive role model as a child, was berated, and as a teenager was
unwanted—agiven slight weight.

Id. at 668 & n.4.

The facts and aggravation and mitigation in Globe are very similar to the
instant case. Here, the additional aggravation of the murder being committed
while Rogers was engaged in the commission of a kidnapping was present. And
while the mitigation is similar, Rogers also has evidence of head and brain injuries
that were found to be mitigating.

We have also upheld death sentences in cases with less aggravation and
more compelling mitigation. E.g., Abdool v. State, 53 So. 3d 208, 215 (Fla. 2010)
(concluding that the death penalty was proportionate where there were two

aggravating factors, four statutory mitigating circumstances (age of nineteen at the
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time of the crime, no significant history of criminal activity, and both statutory
mental health mitigators), and forty-eight nonstatutory mitigating circumstances).

In light of the presence of three of the weightiest aggravating circumstances
and the relatively weak mitigation in this case, we conclude that Rogers’ death
sentence is proportionate as compared with other capital cases.

1. CONCLUSION

Having reviewed Rogers’ claims as well as the sufficiency of the evidence,
we affirm the judgment of conviction and sentence of death.

It is so ordered.
CANADY, C.J., and POLSTON, LAWSON, LAGOA, LUCK, and MUNIZ, JJ.,
concur.

LABARGA, J., concurs in part and dissents in part with an opinion.

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND,
IF FILED, DETERMINED.

LABARGA, J., concurring in part and dissenting in part.

I concur with the decision of the majority to affirm the judgment and
sentence of death. | write separately to emphasize two points and dissent as to one
other. First, although the majority correctly notes that Hurst v. State, 202 So. 3d
40, 53 (Fla. 2016), stated “before a sentence of death may be considered by the
trial court in Florida, the jury must find the existence of the aggravating factors
proven beyond a reasonable doubt, that the aggravating factors are sufficient to

impose death, and that the aggravating factors outweigh the mitigating
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circumstances,” we also held that these findings must be unanimous. See id. at 57.
We further held that the jury recommendation must be unanimous for a trial court
to impose a sentence of death. I1d.* As the majority notes, the trial court here
complied with Hurst and instructed the jury as to the unanimity requirement with
respect to each finding and the recommendation.

On this same topic, however, | must voice my disagreement with the
decision of the majority to refer to certain findings mandated by Hurst as
“determinations.” This terminology is contrary to the language used in Hurst. See
202 So. 3d at 44 (“In capital cases in Florida, the[] specific findings required to be
made by the jury include the existence of each aggravating factor that has been
proven beyond a reasonable doubt, the finding that the aggravating factors are
sufficient, and the finding that the aggravating factors outweigh the mitigating
circumstances.” (emphasis added)); id. at 59 (“[W]e conclude that under the
commandments of Hurst v. Florida, Florida’s state constitutional right to trial by

jury, and our Florida jurisprudence, the penalty phase jury must be unanimous in

4. This holding has been repeated many times, including in the decision
where we amended the capital jury instructions to comply with Hurst. See In re
Std. Jury Instrs. in Capital Cases, 244 So. 3d 172, 173 (Fla. 2018) (quoting Hurst,
202 So. 3d at 54); see also Patrick v. State, 246 So. 3d 253, 264 (Fla. 2018)
(quoting Hurst, 202 So. 3d at 57); Gregory v. State, 224 So. 3d 719, 737-38 (Fla.
2017) (quoting Hurst, 202 So. 3d at 54).
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making the critical findings and recommendation that are necessary before a
sentence of death may be considered by the judge or imposed.” (emphasis added)).

In deciding what were the “critical findings” to be made by the jury as a
matter of Florida law, we looked to the language of Florida’s sentencing statutes in
effect at that time. First, we quoted section 775.082(1), Florida Statutes (2012),
which provided:

(1) A person who has been convicted of a capital felony shall be
punished by death if the proceeding held to determine sentence
according to the procedure set forth in s. 921.141 results in findings by
the court that such person shall be punished by death, otherwise such
person shall be punished by life imprisonment and shall be ineligible
for parole.

Hurst, 202 So. 3d at 52. We then quoted section 921.141, Florida Statutes (2012),
which provided:

(1) SEPARATE PROCEEDINGS ON ISSUE OF
PENALTY.—Upon conviction or adjudication of guilt of a defendant
of a capital felony, the court shall conduct a separate sentencing
proceeding to determine whether the defendant should be sentenced to
death or life imprisonment as authorized by s. 775.082 . . . .

(2) ADVISORY SENTENCE BY THE JURY.—After hearing
all the evidence, the jury shall deliberate and render an advisory
sentence to the court, based upon the following matters:

(a) Whether sufficient aggravating circumstances exist as
enumerated in subsection (5);

(b) Whether sufficient mitigating circumstances exist which
outweigh the aggravating circumstances found to exist; and

(c) Based on these considerations, whether the defendant should
be sentenced to life imprisonment or death.

(3) FINDINGS IN SUPPORT OF SENTENCE OF DEATH.—
Notwithstanding the recommendation of a majority of the jury, the
court, after weighing the aggravating and mitigating circumstances,
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shall enter a sentence of life imprisonment or death, but if the court
Imposes a sentence of death, it shall set forth in writing its findings
upon which the sentence of death is based as to the facts:

(a) That sufficient aggravating circumstances exist as
enumerated in subsection (5), and

(b) That there are insufficient mitigating circumstances to
outweigh the aggravating circumstances.

Hurst, 202 So. 3d at 52 (some emphasis added) (some alterations in original).

Although Florida’s sentencing statutes have changed since the issuance of
Hurst, the title of section 921.141(2), Florida Statutes (2018), is “Findings and
recommended sentence by the jury,” and that subsection lists precisely what we
held in Hurst to be the “critical findings” that must be found unanimously by a jury
before a sentence of death may be recommended:

(2) Findings and recommended sentence by the jury.—This
subsection applies only if the defendant has not waived his or her right
to a sentencing proceeding by a jury.

(a) After hearing all of the evidence presented regarding
aggravating factors and mitigating circumstances, the jury shall
deliberate and determine if the state has proven, beyond a reasonable
doubt, the existence of at least one aggravating factor set forth in
subsection (6).

(b) The jury shall return findings identifying each aggravating
factor found to exist. A finding that an aggravating factor exists must
be unanimous. If the jury:

1. Does not unanimously find at least one aggravating factor,

the defendant is ineligible for a sentence of death.

2. Unanimously finds at least one aggravating factor, the

defendant is eligible for a sentence of death and the jury shall

make a recommendation to the court as to whether the
defendant shall be sentenced to life imprisonment without the
possibility of parole or to death. The recommendation shall be
based on a weighing of all of the following:

a. Whether sufficient aggravating factors exist.
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b. Whether aggravating factors exist which outweigh the
mitigating circumstances found to exist.

c. Based on the considerations in sub-subparagraphs a.
and b., whether the defendant should be sentenced to life
imprisonment without the possibility of parole or to
death.

(c) If a unanimous jury determines that the defendant should be
sentenced to death, the jury’s recommendation to the court shall be a
sentence of death. If a unanimous jury does not determine that the
defendant should be sentenced to death, the jury’s recommendation to
the court shall be a sentence of life imprisonment without the
possibility of parole.

§ 921.141, Fla. Stat. (2018) (emphasis added). A finding does not suddenly cease
to be a finding simply because the statute has been reworded to remove certain
references to “findings” and add the word “determine.”

Finally, although I concur with the decision of the majority to recede in part
from Oyola, the importance of compliance with Campbell v. State, 571 So. 2d 415
(Fla. 1990), with respect to sentencing orders cannot be overemphasized. This is
because “the ultimate penalty of death cannot be remedied if erroneously
imposed,” Walker v. State, 707 So. 2d 300, 319 (Fla. 1997), and this Court must be
able to conduct a meaningful review of an order that sentences a defendant to
death. See Ferrell v. State, 653 So. 2d 367, 371 (Fla. 1995). As we explained over
two decades ago:

[T]rial courts have the undelegable duty and solemn obligation to not

only consider any and all mitigating evidence, but also to “expressly

evaluate in [their] written order[s] each mitigating circumstance

proposed by the defendant to determine whether it is supported by the
evidence.” Campbell, 571 So. 2d at 419; Ferrell v. State, 653 So. 2d
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367, 371 (Fla. 1995) (reaffirming Campbell and establishing

enumerated requirements for treatment of mitigating evidence).

This bedrock requirement cannot be met by treating mitigating
evidence as an academic exercise which may be summarily addressed

and disposed of.

Walker, 707 So. 2d at 319 (some alterations in original).

The more detailed the sentencing order, the greater this Court’s ability to
perform its critical task of determining whether a trial court’s “final decision in the
weighing process [is] supported by ‘sufficient competent evidence in the record.” ”
Campbell, 571 So. 2d 420 (quoting Brown v. Wainwright, 392 So. 2d 1327, 1331
(Fla. 1981)). While Campbell delineates the minimum requirements for a
sentencing order to be sufficient, nothing precludes trial courts from providing
detailed analyses beyond the requirements of Campbell with respect to the finding
and weighing of aggravating factors and mitigating circumstances, thereby greatly

aiding in this Court’s meaningful review in death penalty cases.
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short, Rogers’ traumatic childhood was a “perfect storm.” He experienced “toxic
stress.” Rogers also suffered from organic brain damage, including brain atrophy and
neurological deficits. As a result, impulse control was “a pervasive problem.” This
Court has found death to be disproportionate where the extent of mitigation was

essentially comparable.

ARGUMENT

I. Reversible Error Occurred When the Court Failed To Instruct the Jury
To Determine Beyond a Reasonable Doubt Whether the Aggravating
Factors Were Sufficient and Outweighed the Mitigating Circumstances
Because Those Determinations Are Elements of Capital Murder, the Court
Overlooked Perry v. State, and the Error Was Fundamental.

The United States Supreme Court has elaborated on the relationship between
the Due Process Clause and the Sixth Amendment.

It is self-evident [that the] requirement of proof beyond a
reasonable doubt and the Sixth Amendment requirement of a jury
verdict are interrelated. It would not satisfy the Sixth Amendment to
have a jury determine that the defendant is probably guilty, and then
leave it up to the judge to determine . . . whether he is guilty beyond a
reasonable doubt. In other words, the jury verdict required by the Sixth
Amendment is a jury verdict of guilty beyond a reasonable doubt.

Sullivan v. Louisiana, 508 U.S. 275,278 (1993). Thus, “[t]aken together,” the Due
Process Clause requirement of proof beyond a reasonable doubt and the Sixth
Amendment right to jury trial “indisputably entitle a criminal defendant to ‘a jury

determination that [he] 1s guilty of every element of the crime with which he is

charged beyond a reasonable doubt.””” Apprendi v. New Jersey, 530 U.S. 466, 476-77
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(2000) (quoting United States v. Gauldin, 515 U.S. 506, 510 (1995)) (emphasis
added).

That general standard, including its focus on elementary determinations, is
well-established. See, e.g., Hurst v. Florida, 136 S.Ct. 616, 621 (2016); Alleyne v.
United States, 570 U.S. 99, 104 (2013). Further, in the present case, it is clear the
court failed to instruct the jury to determine beyond a reasonable doubt (1) whether
the aggravating factors were sufficient to justify the death penalty, and (2) whether
those factors outweighed the mitigating circumstances. [R3076,3080-81, 7004, 7010-
12] Thus, the initial issue in dispute is whether, under Florida’s capital sentencing
scheme, those determinations are elements of capital murder.

But it is also clear that Rogers failed to request the necessary jury instruction.
[R6812-6923] Thus, even if those determinations are elements, an additional issue in
dispute is whether the court’s failure to provide the necessary instruction amounted
to fundamental error.

That said, under Florida’s capital sentencing scheme, determinations as to
whether the aggravating factors are sufficient and outweigh the mitigating
circumstances are elements of capital murder. Further, this Court indicated in Perry
v. State, 210 So.3d 630 (Fla. 2016), that those determinations must be made beyond
a reasonable doubt. Finally, the court’s failure to instruct the jury to make those

determinations beyond a reasonable doubt amounted to fundamental error.
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A. Under Florida’s capital sentencing scheme, determinations as to (1)
whether the aggravating factors are sufficient to justify the death
penalty, and (2) whether those factors outweigh the mitigating
circumstances are elements of capital murder.

The United States Supreme Court has “emphasized the societal interests in the
reliability of jury verdicts.” Mullaney v. Wilbur, 421 U.S. 684, 699 (1975). More
specifically, the Court has explained that the beyond-a-reasonable-doubt standard
protects the extraordinary interests at stake for a criminal defendant by requiring the
factfinder to reach a subjective state of certitude as to the elementary determinations
at issue.

The accused during a criminal prosecution has at stake interest of
immense importance, both because of the possibility that he may lose his
liberty upon conviction and because of the certainty that he would be
stigmatized by the conviction. . . . “Where one party has at stake an
interest of transcending value—as a criminal defendant his liberty—th[e]
margin of error is reduced as to him by the process of placing on the
other party the burden of . . . persuading the factfinder at the conclusion
of the trial of his guilt beyond a reasonable doubt. . ..” To this end, the
reasonable-doubt standard is indispensable, for it “impresses on the trier
of fact the necessity of reaching a subjective state of certitude of the
facts in issue.”

In re Winship, 397 U.S. 358, 363-64 (1970) (internal citations omitted).

In addition, the Court has made clear that the beyond-a-reasonable-doubt
standard increases the wider community’s confidence in the criminal law by requiring
such a state of subjective certitude.

Moreover, use of the reasonable-doubt standard is indispensable

to command the respect and confidence of the community in application
of the criminal law. It is critical that the moral force of the criminal law
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not be diluted by a standard of proof that leaves people in doubt whether

innocent men are being condemned. It is also important in our free

society that every individual going about his ordinary affairs have
confidence that his government cannot adjudge him guilty of a criminal
offense without convincing a proper factfinder of his guilt with utmost
certainty.

Id. at 364.

And the United States Supreme Court has stressed that these societal interests
are implicated where particular circumstances permit increased punishment.

If a defendant faces punishment beyond that provided by statute when an
offense i1s committed under certain circumstances but not others, it 1s
obvious that both the loss of liberty and the stigma attaching to the
offense are heightened; it necessarily follows that the defendant should
not—at the moment the State is put to proof of these circumstances—be
deprived of protections that have, until that point, unquestionably
attached.
Apprendi, 530 U.S. at 484; see also id. at 495. As a result, “due process and
associated jury protections extend, to some degree, ‘to determinations that [go] not
to a defendant’s guilt or innocence, but simply to the length of his sentence.’” Id. at
484; see also Mullaney, 421 U.S. at 697-98.

With all that in mind, “[a]ny fact that, by law, increases the penalty for a crime
is an ‘element’ that must be submitted to the jury and found beyond a reasonable
doubt.” Alleyne, 570 U.S. at 102; see also Apprendi, 530 U.S. at 490. And “[c]apital
defendants, no less than noncapital defendants, . . . are entitled to a jury determination

of any fact on which the legislature conditions an increase in their maximum

punishment.” Ring v. Arizona, 536 U.S. 584, 589 (2002).
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Further, the Court has repeatedly addressed the standard for ascertaining which
determinations are, for purposes of the jury trial guarantee and due process, elements
that “increase the penalty for a crime.” As an initial matter, “the characterization of
a fact or circumstance as an ‘element’ or a ‘sentencing factor’ is not determinative.”
Id. at 605. Instead, the appropriate analysis “looks to the operation and effect of the
law as applied and enforced by the state.”” Mullaney, 421 U.S. at 699. Thus, “the
relevant inquiry is one not of form, but of effect—does the required finding expose the
defendant to a greater punishment than that authorized by the jury’s guilty verdict?”
Apprendi 530 U.S. at 494.

On that note, “the ‘statutory maximum’ for Apprendi purposes is the maximum
sentence [that may be] impose[d] solely on the basis of the facts reflected in the jury
verdict.” Blakely v. Washington, 542 U.S. 296, 303 (2004). “In other words, the
relevant ‘statutory maximum’ is not the maximum sentence [that may be] impose[d]
after finding additional facts, but the maximum [that may be] impose[d] without any
additional findings.” Id. at 303-04.

Finally, in Hurst v. Florida, the United States Supreme Court declared
Florida’s capital sentencing scheme unconstitutional because it did “not require the
jury to make the critical findings necessary to impose the death penalty.” 136 S.Ct.
at 622; see also id. at 619. And this Court has reinforced that general premise: “we

hold that the Supreme Court’s decision in Hurst v. Florida requires that all the critical
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findings necessary before the trial court may consider imposing a sentence of death
must be found . . . by the jury.” Hurst v. State, 202 So0.3d 40, 44 (Fla. 2016).

A majority of the Delaware Supreme Court has also acknowledged this
premise: “I am reluctant to conclude that the Supreme Court was unaware of the
implications of requiring ‘a jury, not a judge, to find each fact necessary to impose
a sentence of death.” If those words mean what they say, they extend the role of a
death penalty jury beyond the question of eligibility.” Raufv. State, 145 A.3d 430,
464 (Del. 2016) (Strine, C.J., concurring) (footnote omitted); see also id. at 487
(Holland, J., concurring).

Further, a recognition of this general premise is emerging among distinguished
legal commentators.

[Hurst v. Florida] respects the long history of allowing [sentencers] to

determine what ultimate sentence to impose, while at the same time

ensuring that a jury makes decisions “which the law makes essential to

the punishment” . . . by making the presence or absence of . . .

sentencing discretion the central . . . inquiry, rather than relying on

distinctions between findings that “authorize” sentences and findings
merely required to select a sentence.
Carissa Byrne Hessick & William W. Berry, 11, Sixth Amendment Sentencing After
Hurst, 66 UCLA L. Rev. (forthcoming 2019) (manuscript at 20) (footnote omitted).®

In the present case, an application of those general principles establishes the

following regarding determinations as to whether the aggravating factors are

A copy of the manuscript can be accessed at
https://papers.ssrn.com/sol3/papers.cfm?abstract 1d=3131906.
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sufficient and outweigh the mitigating circumstances. First, those determinations
increase the penalty for capital murder beyond the maximum sentence that may be
imposed solely on the basis of conclusions that (1) the victim is dead, (2) the death
was caused by the defendant, (3) the killing was premeditated or committed during
a felony, and (4) at least one aggravating factor exists.

Second, even if those determinations do not increase the penalty, they are still
necessary—as this Court recognized in Hurst v. State, 202 So.3d at 44—to impose the
death penalty for capital murder. Third, instructing the jury to make those
determinations beyond a reasonable doubt furthers “the societal interests in the
reliability of jury verdicts,” Mullaney, 421 U.S. at 699. Finally, with these general
principles in mind, this Court indicated in Hurst v. State, 202 So.3d at 53-54, 57, that
determinations as to whether the aggravating factors are sufficient and outweigh the
mitigating circumstances are elements of capital murder under Florida’s capital
sentencing scheme.

1. Determinations as to whether the aggravating factors are sufficient
and outweigh the mitigating circumstances increase the penalty for
capital murder beyond the maximum sentence that may be imposed
solely on the basis of determinations that (1) the victim is dead, (2) the
defendant caused the death, (3) the killing was premeditated or
committed during a felony, and (4) aggravating factor(s) exist.

To establish first-degree murder, the following elements must be proven: (1)

the victim is dead, (2) the death was caused by the defendant, and (3) the killing was

premeditated or committed during a felony. See Fla. Std. Jury Instrs. (Crim) 7.2, 7.3
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(2017). And first-degree murder i1s a “capital felony.” § 782.04(1)(a), Fla. Stat.
(2017). Further, a “person who has been convicted of a capital felony shall be
punished by death if the proceeding held to determine sentence according to the
procedure set forth in [section] 921.141 results in a determination that such person
shall be punished by death, otherwise such person shall be punished by’ life without
parole. § 775.082(1)(a), Fla. Stat. (2017).

In relevant part, section 921.141 provides:

“(2) FINDINGS AND RECOMMENDED SENTENCE BY THE JURY.

(b) . .. If the jury:

2. Unanimously finds at least one aggravating factor, the defendant is
eligible for a sentence of death and the jury shall make a
recommendation to the court as to whether the defendant shall be
sentenced to life imprisonment without the possibility of parole or to
death. The recommendation shall be based on a weighing of all the
following:

a. Whether sufficient aggravating factors exist.

b. Whether aggravating factors exist which outweigh the mitigating
circumstances found to exist.

c. Based on the considerations in sub-subparagraphs a. and b., whether
the defendant should be sentenced to life imprisonment without parole
or to death.”

Perry, 210 So.3d at 637 (quoting § 921.141(2)(b)2., Fla. Stat. (2016)).’

In Perry, this Court concluded that, under section 921.141, “to increase the

"In relevant part, the sentencing scheme under which Rogers was sentenced to death
below was identical to the scheme addressed by this Court in Perry. Compare §
775.082(1), Fla. Stat. (2016) and § 921.141, Fla. Stat. (2016) with § 775.082(1), Fla.
Stat. (2017) and § 921.141, Fla. Stat. (2017).
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penalty from a life sentence to a sentence of death, the jury must unanimously find
the existence of any aggravating factor, that the aggravating factors are sufficient to
warrant a sentence of death, [and] that the aggravating factors outweigh the
mitigating circumstances.” 210 So.3d at 640 (emphasis added). This Court also
noted that “the State still [had] to establish the same elements as were previously
required under the prior statute.” Id. at 638. And in the context of addressing that
prior statute, this Court stressed: “[B]efore a sentence of death may be considered by
the trial court in Florida, the jury must find the existence of the aggravating factors
proven beyond a reasonable doubt, that the aggravating factors are sufficient to
impose death, and that the aggravating factors outweigh the mitigating
circumstances.” Hurst v. State, 202 So.3d at 53.

With all that in mind, Florida’s capital sentencing scheme conditions an
increase in the maximum punishment for capital murder from life to death on every
one of the following determinations: (1) whether the victim is dead; (2) whether the
death was caused by the defendant; (3) whether the killing was premeditated or
committed during a felony; (4) whether at least one aggravating factor exists; (5)
whether the aggravating factors are sufficient to justify the death penalty; and (6)
whether those factors outweigh the mitigating circumstances. Put another way,
considering “the operation and effect of [Florida’s scheme] as applied and enforced

by the state,”” Mullaney, 421 U.S. at 699, a defendant is not eligible for the death
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penalty until a/l of those determinations are made.

More specifically, in the absence of determinations that (1) the aggravating

factors are sufficient to justify the death penalty, and (2) the aggravating factors

outweigh the mitigating circumstances, “the ‘statutory maximum’ for Apprendi

purposes,” Blakely, 542 U.S. at 303, is life without parole. That is because life

without parole is the maximum sentence that may be imposed solely on the basis of

determinations that (1) the victim is dead, (2) the defendant caused the death, (3) the

killing was premeditated or committed during a felony, and (4) at least one

aggravating factor exists. Conversely, a defendant is eligible for the death penalty

only if additional determinations—as to whether the aggravating factors are sufficient

and outweigh the mitigating circumstances—are made.

2.

Even if determinations as to whether the aggravating factors are
sufficient and outweigh the mitigating circumstances do not increase
the penalty for capital murder, they are still necessary to impose the
death penalty for that offense.

In Hurst v. State, this Court addressed the determinations that, under Florida’s

capital sentencing scheme, are necessary to impose the death penalty for capital

murder.

[Under Florida’s capital sentencing scheme, the jury . . . must be the
finder of every fact, and thus every element, necessary for the imposition
of the death penalty. These necessary facts include, of course, each
aggravating factor that the jury finds to have been proven beyond a
reasonable doubt. However, the imposition of a death sentence in
Florida has in the past required, and continues to require, additional
factfinding . . . . “The death penalty may be imposed only where
sufficient aggravating circumstances exist that outweigh the mitigating
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circumstances.” Thus, before a death sentence may be considered by the

trial court in Florida, the jury must find the existence of the aggravating

factors proven beyond a reasonable doubt, that the aggravating factors

are sufficient to impose death, and that the aggravating factors outweigh

the mitigating circumstances.

202 So.3d at 53 (internal citations omitted).

With that in mind, assume that determinations as to whether the aggravating
factors are sufficient and outweigh the mitigating circumstances do not increase the
maximum punishment for capital murder from life to death. In other words, assume
that a defendant is eligible for the death penalty solely on the basis of determinations
that (1) the victim is dead, (2) the defendant caused the death, (3) the killing was
premeditated or committed during a felony, and (4) at least one aggravating factor
exists. Even then, determinations as to whether the aggravating factors are sufficient
and outweigh the mitigating circumstances are required to select a sentence between
life without parole and death. In that regard, the sentencer lacks discretion. Thus,
those determinations are necessary to impose the death penalty for capital murder.

3. Instructing the jury to determine beyond a reasonable doubt whether

the aggravating factors are sufficient and outweigh the mitigating
circumstances furthers the interests underlying the constitutional
requirement of proof beyond a reasonable doubt.

In general, society has “interests in the reliability of jury verdicts.” Mullaney,
421 U.S. at 699. But the “qualitative difference between death and other penalties

calls for a greater degree of reliability when the death sentence is imposed.” Lockett

v. Ohio, 438 U.S. 586, 604 (1978) (plurality opinion). Thus, society’s interests in
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reliable verdicts is even stronger in capital cases.

More specifically, upon imposition of a death sentence, the defendant forfeits
not only his liberty, but his life. In addition, such a sentence carries with it a
tremendous stigma. Finally, it is critical that the wider community maintain a high
level of confidence that any defendant condemned to death deserve that punishment.

For all of those reasons, whether particular determinations render a defendant
eligible for death or are simply necessary to impose that punishment, those
determinations should be conditioned on the jury reaching a subjective state of
certitude. More specifically, under Florida’s capital sentencing scheme, the jury
should be instructed to determine beyond a reasonable doubt (1) whether the
aggravating factors are sufficient to justify the death penalty, and (2) whether those
factors outweigh the mitigating circumstances.

4. This Court indicated in Hurst v. State that, under Florida’s capital
sentencing scheme, determinations as to whether the aggravating
factors are sufficient and outweigh the mitigating circumstances are
elements of capital murder.

As previously mentioned, this Court stressed in Hurst v. State that, before the
death penalty could be considered, the jury had to determine (1) whether at least one
aggravating factor existed, (2) whether the aggravating factors are sufficient, and (3)
whether those factors outweigh the mitigating circumstances. 202 So.3d at 53.

Immediately thereafter, this Court stated: “all these findings necessary for the jury to

essentially convict a defendant of capital murder—thus allowing imposition of the
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death penalty—are also elements.” Id. at 53-54. And this Court subsequently
reiterated: “these findings occupy a position on par with elements of a greater
offense.” Id. at 57.

B.  This Court indicated in Perry v. State that determinations as to (1)
whether the aggravating factors are sufficient to justify the death
penalty, and (2) whether those factors outweigh the mitigating
circumstances must be made beyond a reasonable doubt.

In Perry, this Court stated: “in cases in which the penalty phase jury is not
waived, the findings necessary to increase the penalty from a mandatory life sentence
to death must be found beyond a reasonable doubt by a unanimous jury.” 210 So.3d
at 633 (citing Hurst v. State, 202 So.3d at 44-45) (emphasis added). Immediately
thereafter, this Court noted: “Those findings specifically include . . . all aggravating
factors to be considered, . . . that sufficient aggravating factors exist for the
imposition of the death penalty, [and] that the aggravating factors outweigh the
mitigating circumstances.” Id. And this Court later affirmed: “we construe section
921.141(2)(b)2. to require the penalty phase jury to unanimously find beyond a
reasonable doubt that each aggravating factor exists, that sufficient aggravating
factors exist to impose death, and that they outweigh the mitigating circumstances
found to exist.” Id. at 639 (original emphasis omitted).

That said, this Court recently amended Florida Standard Criminal Jury

Instruction 7.11. See In re Standard Criminal Jury Instructions in Capital Cases, 244

So0.3d 172 (Fla. 2018). And, in doing so, this Court did not include instructions that
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the jury should determine beyond a reasonable doubt whether the aggravating factors
are sufficient and outweigh the mitigating circumstances. See Fla. Std. Jury Instr.
(Crim) 7.11 (2018).

But omitting those instructions was inconsistent with the response and
proposals offered by the Supreme Court Committee on Standard Jury Instructions in
Criminal Cases. See Standard Jury Instruction Committee’s Response to the Court’s
Death Penalty Jury Instructions and To Comments at 7, 14-15, 18-19, 21-22, In re
Standard Criminal Jury Instructions in Capital Cases, 244 So.3d at 172. It was also
inconsistent with the comments offered by other interested parties. See Amended
Comments of the Handling Capital Cases Faculty at 4, id.; Comments of the Florida
Public Defender Association at 5-7, id.; Comments of the Florida Center for Capital
Representation at FIU College of Law and Florida Association of Criminal Defense
Lawyers at 1-2, id.

C. The court’s failure to instruct the jury to determine beyond a
reasonable doubt (1) whether the aggravating factors were sufficient
to justify the death penalty, and (2) whether those factors
outweighed the mitigating circumstances amounted to fundamental
error.

“‘In 1ts narrowest functional definition, ‘fundamental error’ describes an error

that can be remedied on direct appeal, even though the appellant made no

contemporaneous objection in the trial court and, thus, the trial judge had no

opportunity to correct the error.”” Maddox v. State, 760 So.2d 89, 95 (Fla. 2000).

App. 63 55


Capital 2
Text Box
App. 63


“The reason that courts correct error as fundamental despite the failure of parties to
adhere to procedural rules requiring preservation is not to protect the interests of a
particular aggrieved party, but rather to protect the interests of justice itself.” Id. at
98.

Generally speaking, “‘in order to be of such fundamental nature as to justify a
reversal in the absence of timely objection the error must reach down into the validity
of the trial itself to the extent that a verdict of guilty could not have been obtained
without the assistance of the alleged error.”” F.B. v. State, 852 So.2d 226, 229 (Fla.
2003). “Thus, an error is deemed fundamental ‘when it goes to the foundation of the
case or the merits of the cause of action and is equivalent to a denial of due process.’”
1d.

Those general principles apply in particular fashion in the context of
fundamental errors in jury instructions. As an initial matter, this Court “‘has long
held that defendants have a fundamental right to have a Court correctly and
intelligently instruct the jury on the essential and material elements of the crime
charged.”” Milton v. State, 161 S0.3d 1245, 1250-51 (Fla. 2014). But “‘fundamental
error occurs only when the omission [of a jury instruction] is pertinent or material to
what the jury must consider in order to convict.”” Daugherty v. State, 211 So.3d 29,
39 (Fla. 2017).

With that in mind, when “evaluating fundamental error [related to jury
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instructions], there is a difference ‘between a disputed element of a crime and an
element of a crime about which there is no dispute in the case.”” Id. But “whether
evidence of guilt is overwhelming or whether the prosecutor has or has not made an
inaccurate instruction a feature of the prosecution’s argument are not germane to
whether the error is fundamental.” Reed v. State, 837 So.2d 366, 369 (Fla. 2002).

Instead, fundamental error occurs if “the element is disputed.” Id.

Finally, “‘[flundamental error is not subject to harmless error review.’”
Ramroop v. State,214 So0.3d 657, 665 (Fla. 2017). “‘By its very nature, fundamental
error has to be considered harmful.”” /d.

Applying those standards here, the court’s failure to instruct the jury to
determine beyond a reasonable doubt whether the aggravating factors were sufficient
and outweighed the mitigating circumstances “reach[ed] down into the validity of the
trial itself to the extent that [the determination that Rogers should be sentenced to
death] could not have been obtained without the assistance of” the court’s failure,
FB., 852 So.2d at 229. Put another way, the court’s failure went “to the foundation
of the case or the merits of the cause of action and [was] the equivalent to a denial of
due process,” id. See discussion supra pp. 42-53.

In more concrete terms, to conclude that Rogers should be sentenced to death,
the jury had to determine (1) whether the aggravating factors were sufficient to justify

the death penalty, and (2) whether those factors outweighed the mitigating
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circumstances. And the omission of an instruction that those determinations had to
be made beyond a reasonable doubt reduced the burden of proof. As a result, the
omission was “‘pertinent or material to what the jury must consider in order to
convict,”” Daugherty, 211 So.3d at 39.

Further, the elements concerning whether the aggravating factors were
sufficient and outweighed the mitigating circumstances were disputed. At the
conclusion of the trial below, the State argued that multiple aggravating factors
existed; they were entitled to great weight; and they outweighed any mitigating
circumstances. [R6927-67] In response, Rogers argued that the mitigating
circumstances were substantial and compelling, and they outweighed the aggravating
factors. [R6975-99] In short, this case turned on whether the aggravating factors were
sufficient and outweighed the mitigating circumstances.

This Court’s decision in Reed, 837 So.2d at 366, dictates a conclusion that the
court’s failure to instruct the jury to determine beyond a reasonable doubt whether the
aggravating factors were sufficient and outweighed the mitigating circumstances
amounted to fundamental error. There, the court failed to instruct the jury as to the
proper definition of malice for purposes of aggravated child abuse. /d. at 368. As a
result, the State only had to prove that Reed acted “‘wrongfully, intentionally, without
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legal justification or excuse,’” rather than with “‘1ll will, hatred, spite, an evil intent.

ld.
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On appeal, this Court concluded that the trial court’s failure to instruct the jury
to determine whether Reed acted with ill will, hatred, spite, or evil intent amounted
to fundamental error. /d. at 369. This Court reasoned:

Because the inaccurate definition of malice reduced the State’s burden

of proof, the inaccurate definition is material to what the jury had to

consider to convict the petitioner. Therefore, fundamental error

occurred in the present case if the inaccurately defined term

“maliciously’ was a disputed element in the trial of this case.

Id. This Court subsequently observed: “The record in the present case demonstrates
that the malice element was disputed at trial.” Id. at 370.

Like the failure to properly define “malice” in Reed, the failure to instruct the
jury here to determine beyond a reasonable doubt whether the aggravating factors
were sufficient and outweighed the mitigating circumstances reduced the State’s
burden of proof. In fact, the failure here reduced that burden far more than the failure
there. Thus, if the failure there was material to what the jury had to consider, the
failure here was as well.

Further, like the element in Reed concerning whether “malice” existed, the
elements here concerning whether the aggravating factors were sufficient and
outweighed the mitigating circumstances were disputed at trial. As a result, if
fundamental error occurred in Reed, it did here as well.

The trial court failed to properly instruct the jury that it had to determine all the

elements of capital murder beyond a reasonable doubt. Rogers’ death sentence
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violates his rights to trial by jury and due process. Amends. V, VI, XIV, U.S. Const.;

Art. 1, §§ 9, 16, 22, Fla. Const.
II.  Reversible Error Occurred When the Court Admitted Rogers’ Letters in
Their Entirety Because Rogers’ Written Reflections on Race, Politics, and
His Own Character and Predispositions “So Infected the Sentencing
Proceeding With Unfairness as To Render the Jury’s Imposition of the
Death Penalty a Denial of Due Process,” and the Error Was Fundamental.
“The aim of the requirement of due process is not to exclude presumptively
false evidence, but to prevent fundamental unfairness in the use of evidence whether
true or false.” Lisenba v. People of State of California, 314 U.S. 219, 236 (1941).
And the Due Process “Clause applies to the sentencing phase of capital trials.”
Romano v. Oklahoma, 512 U.S. 1, 12 (1994). In that context, “the test . . . for a
constitutional violation attributable to evidence improperly admitted at a capital-
sentencing proceeding is whether the evidence ‘so infected the sentencing proceeding
with unfairness as to render the jury’s imposition of the death penalty a denial of due
process.’” Kansasv. Carr, 136 S.Ct. 633, 644-45 (2016); see also Romano, 512 U.S.
at 12.
With those principles in mind, in the present case, it is clear that the trial court
admitted (1) a letter from Rogers to the judge who presided in the earlier nolle
prossed case; and (2) two letters from Rogers to the elected state attorney. [R2839-51,

5593-94, 5669-72, 5994-95] And it is clear that those letters included Rogers’

reflections on race, politics, and his own character and predispositions. [R2840-42,
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warranted the allocation of certain weight to others. Further, because the court’s
analysis of the proposed circumstances reflects a perfunctory evaluation on its part,
this Court is precluded from meaningfully reviewing the court’s sentencing order.'

ARGUMENT

I. Reversible Error Occurred When the Court Failed To Instruct the Jury
To Determine Beyond a Reasonable Doubt Whether the Aggravating
Factors Were Sufficient and OQutweighed the Mitigating Circumstances
Because Those Determinations Are Elements of Capital Murder, the Court
Overlooked Perry v. State, and the Error Was Fundamental.

A. Under Florida’s capital sentencing scheme, determinations as to (1)
whether the aggravating factors are sufficient to justify the death
penalty, and (2) whether those factors outweigh the mitigating
circumstances are elements of capital murder.

While the State disagrees, it overlooks this Court’s explicit declarations and
fails to appreciate that, even if the determinations at issue involve normative
judgment, they are subject to the requirement of proof beyond a reasonable doubt.
The State essentially argues that, under Florida’s capital sentencing scheme, a
defendant convicted of first-degree murder 1s eligible for the death penalty solely on
the basis of a determination that an aggravating factor exists. [AB 27-30] On that

note, it appears to believe the determinations at issue are sentencing considerations,

rather than elements. [AB 27-30]

'Additional reasons demand reversal. See Initial Brief pp. 70-80, 87-92. But in
response to the State’s arguments concerning Issues II1, IV, and VI, Rogers primarily
relies on the arguments raised in his Initial Brief.
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Further, the State basically contends that, even if the determinations at issue
are elements of capital murder under Florida’s scheme, they do not have to be made
beyond a reasonable doubt. [AB 30] On that note, it appears to believe only purely
factual determinations, as opposed to determinations involving normative judgment,
are susceptible to proof beyond a reasonable doubt. [AB 30] And, citing Tuilaepa v.
California, 512 U.S. 967 (1994), Kansas v. Marsh, 548 U.S. 163 (2006), and Kansas
v. Carr, 136 S. Ct. 633 (2016), the State claims: “The United States Supreme Court
has specifically held that the beyond-a-reasonable-doubt standard for finding that the
aggravation outweighs mitigation is not required under federal law.” [AB 30]

But the determinations at issue are elements of capital murder. And, even if
those determinations are not purely factual and involve normative judgment, they are
subject to the constitutional requirement of proof beyond a reasonable doubt.

1. Determinations as to whether the aggravating factors are sufficient
and outweigh the mitigating circumstances are not sentencing
considerations, but rather elements of capital murder.

First, this Court indicated in Hurst v. State that, under Florida’s capital
sentencing scheme, those determinations are elements of capital murder. 202 So.3d
at 53-54, 57. This Court also rejected the notion that the jury was only required to
“find the existence of one aggravating factor and nothing more.” Id. at 53 n.7. The

State ignores that reality.

Second, the determinations at issue increase the penalty for capital murder
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beyond the maximum sentence that may be imposed solely on the basis of
determinations that (1) the victim is dead, (2) the defendant caused the death, (3) the
killing was premeditated or committed during a felony, and (4) aggravating factor(s)
exist. Put another way, a defendant is not eligible for the death penalty until those
determinations, plus determinations as to (5) whether the aggravating factors are
sufficient to justify the death penalty; and (6) whether those factors outweigh the
mitigating circumstances, are made. See Initial Brief pp. 48-51.

The State’s contrary argument is conclusory. And it fails to appreciate that “the
relevant inquiry is one not of form, but of effect—does the required finding expose the
defendant to a greater punishment than that authorized by the jury’s guilty verdict?,”
Apprendi v. New Jersey, 530 U.S. 466, 494 (2000).

Finally, even if the determinations at issue do not increase the penalty for
capital murder, they are still necessary to impose the death penalty for that offense.
See Initial Brief pp. 51-52. The State fails to appreciate the significance of that link.

2. Even if determinations as to whether the aggravating factors are

sufficient and outweigh the mitigating circumstances are not purely
factual and involve normative judgment, they are subject to the
constitutional requirement of proof beyond a reasonable doubt.

First, it is necessary to recognize the proper relationship between “elements”
and “facts.” “‘Elements’ are the ‘constituent parts’ of a crime’s legal definition—the

things the ‘prosecution must prove to sustain a conviction.’” Mathis v. United States,

136 S. Ct. 2243, 2248 (2016). “Facts, by contrast, are mere real-world
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things—extraneous to the crime’s legal requirements.” /Id.

That being the case, some elements have both a purely factual component and
an application-of-a-standard-to-facts component. For instance, in United States v.
Gauldin, the Government argued that “materiality” was “a ‘legal’ question, and that
although [the Supreme Court] has sometimes spoken of ‘requiring the jury to decide
‘all the elements of a criminal offense,’ the principle actually applies to only factual
components of the essential elements.”” 515 U.S. 506, 511 (1995) (internal citations
omitted). But the Court rejected that argument, concluding that a jury had to
determine beyond a reasonable doubt whether a statement was material. /d. at 522-
23. The Court reasoned:

Deciding whether a statement is “material” requires the determination
of at least two subsidiary questions of purely historical fact: (a) “what
statement was made?” and (b) “what decision was [the entity to which
the statement was made] trying to make?” The ultimate question: (c)
“whether the statement was material to the decision,” requires applying
the legal standard of materiality . . . to these historical facts. What the
government apparently argues is that the Constitution requires only that
(a) and (b) be determined by the jury, and that (c) may be determined by
the judge. [But] the application-of-legal-standard-to-fact sort of question
posed by (c), commonly called a “mixed question of law and fact,” has
typically been resolved by juries. Indeed, our cases have recognized in
other contexts that the materiality inquiry, involving as it does “delicate
assessments of the inferences a ‘reasonable [decisionmaker]’ would
draw from a given set of facts and the significance of those inferences
to him . . . [1s] peculiarly on[e] for the trier of fact.”

Id. at 512 (emphasis added) (internal citations omitted).

Further, some elements have both a purely factual component and an
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application-of-a-normative-standard-to-facts component. For instance, to convict a
defendant of obscenity, the jury must determine whether the “material depicts or
describes sexual conduct in a patently offensive way” and “taken as whole, lacks
serious literary, artistic, political or scientific value.” Fla. Std. Jury Instr. (Crim.) 24.5
(2018). Or, to convict a defendant of various crimes, a jury may have to determine
whether the defendant committed the crime out of duress or necessity, including
whether the “harm that the defendant avoided . . . outweighed the harm caused by
committing the” crimes. Fla. Std. Jury Instr. (Crim.) 3.6(k) (2018). On a similar note,
even determining whether a defendant acted in self-defense involves more than
“binary yes-or-no fact finding”; it requires “balancing of the objective facts with
personal and moral judgment.” United States v. Gabrion, 719 F.3d 511, 548-49 (6th
Cir. 2013) (Moore, J., dissenting).

With all that in mind, determinations as to whether the aggravating factors are
sufficient and outweigh the mitigating circumstances have both a purely factual
component and an application-of-a-normative-standard-to-facts component. In the
context of the former component, jurors must determine the historical facts
underlying particular aggravating factors and mitigating circumstances.

In the context of the latter, jurors often must initially apply a normative
standard to the subsidiary facts to determine the existence of certain aggravating

factors and mitigating circumstances. For instance, they may have to determine
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whether “the crime was conscienceless or pitiless” or “committed while [the
defendant] was under the influence of extreme mental or emotional disturbance.” Fla.
Std. Jury Instr. (Crim.) 7.11 (2018). After that, jurors have to determine whether the
existing aggravating factors are sufficient to justify the death penalty and whether
they outweigh the existing mitigating circumstances. That inquiry, similar to the
inquiry in Gauldin, asks jurors to “‘draw [inferences] from a given set of facts,””
conduct ““‘delicate assessments of”’ those inferences, and determine “‘the significance
of those inferences,’” 515 U.S. at 512.

Second, keeping that in mind, determinations as to whether the aggravating
factors are sufficient and outweigh the mitigating circumstances are susceptible to
proof beyond a reasonable doubt. As an initial matter, it is necessary to recognize
that, in this context, “proof beyond a reasonable doubt” can be interpreted to mean
two different things. “[O]ne interpretation focuses on measuring the balance between
the aggravating factors and the mitigating factors.” State v. Rizzo, 833 A.2d 363,377
(Conn. 2003). Under that interpretation, the jury would need to “be persuaded that
the aggravating factors outweigh the mitigating circumstances by some quantum . .
. measured by the ‘beyond a reasonable doubt’ standard.” Id.

The “other interpretation focuses on the level of certitude required of the jury

in determining that the aggravating factors outweigh the mitigating factors.” /Id.

Under that interpretation, the jury would “need only determine that the aggravating
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factor[s] [are] greater in some degree . . . than the mitigating factor[s], but, in arriving
at that determination, it must be persuaded by a level of certitude beyond a reasonable
doubt.” Id. at 378.

Considering those two interpretations, the “fallacy of the argument [that the
determinations at issue are not susceptible to proof beyond a reasonable doubt] lies
in the failure to perceive the standard of proof in terms of the level of confidence
which the factfinder should have in the accuracy of his finding.” Ford v. Strickland,
696 F.2d 804, 879 (11th Cir. 1983) (Anderson, J., dissenting). More specifically,

(133

assume “‘the relative ‘weight’ of aggravating circumstances and mitigating
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circumstances is not susceptible to any quantum of proof,’” Ex parte Bohannon, 222
So0.3d 525, 529-30 (Ala. 2016). Even then, the determinations at issue are susceptible
to a “‘subjective state of certitude,”” In re Winship, 397 U.S. 358, 364 (1970). In
short, jurors could reasonably ask themselves if they have an “abiding conviction,”
Fla. Std. Jury Instr. (Crim.) 3.7 (2018), that the aggravating factors are sufficient and
outweigh the mitigating circumstances.

Reflecting that fact, numerous states require determinations beyond a
reasonable doubt as to whether the aggravating factors are sufficient and/or outweigh
the mitigating circumstances. See, e.g., Ark. Code Ann. § 5-4-603(a) (2018); N.Y.

Crim. Proc. Law § 400.27(11)(a) (2018); Ohio Rev. Code Ann. § 2929.03(D)(2)

(2018); Tenn. Code Ann. § 39-13-204(g)(1)(B) (2018); Utah Code Ann. § 76-3-
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207(5)(b) (2018); see also Raufv. State, 145 A.3d 430, 481-82 (Del. 2016).

Third, and most critically, instructing the jury to determine beyond a
reasonable doubt whether the aggravating factors are sufficient and outweigh the
mitigating circumstances furthers the interests underlying the constitutional
requirement of proof beyond a reasonable doubt. More specifically, such an
instruction (1) promotes society’s interest in reliable jury verdicts, (2) protects the
extraordinary interests at stake for a capital defendant, and (3) increases the wider
community’s confidence that any defendant condemned to death deserves that
punishment. See Initial Brief pp. 52-53. The State overlooks that reality.

Fourth, persuasive authority exists to support the State’s claim that the
determinations at issue do not have to be made beyond a reasonable doubt. See, e.g.,
Ex parte Bohannon, 222 So.3d at 529-33; Gabrion, 719 F.3d at 532-33; Ford, 696
F.2d at 818. But those cases were wrongly decided. In short, they fail to appreciate
that (1) the determinations at issue have a purely factual component and an
application-of-a-normative-standard-to-facts component; (2) even if those
determinations are not susceptible to a quantum of proof, they are susceptible to a
subjective state of certitude; and (3) instructing the jury to make those determinations
beyond a reasonable doubt furthers the interests underlying the constitutional
requirement of proof beyond a reasonable doubt.

Finally, the Supreme Court has never rejected an argument comparable to
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Rogers’ argument. As an initial matter, Tuilaepa determined that certain
factors—considered during the “selection [phase], where the sentencer determines
whether a defendant eligible for the death penalty should in fact receive that
sentence”—were not vague under the Eighth Amendment. 512 U.S. at 969-80. For
its part, Marsh determined that Kansas’ requirement—that death be imposed if, at the
conclusion of the selection phase, the aggravating and mitigating evidence were “in
equipoise”—did not violate the Eighth Amendment. 548 U.S. at 169-181. And Carr
determined that a failure—to instruct the jury, during the “selection phase,” that
mitigating circumstances “need not be proven beyond a reasonable doubt”—did not
violate the Eighth Amendment. 136 S. Ct. at 641-44.

In contrast, the issue here concerns whether a failure—to instruct the jury,
during the eligibility phase, to determine beyond a reasonable doubt whether the
aggravating factors were sufficient and outweighed the mitigating
circumstances—violates the Sixth and Fourteenth Amendments. Further, in both
Marsh and Carr, the Court specifically noted that Kansas law required the State to
prove beyond a reasonable doubt that the aggravating circumstances were not
outweighed by the mitigating circumstances. 548 U.S. at 178; 136 S. Ct. at 643. But
the Court expressed no judgment as to that requirement, much less “specifically held”
that it was “not required under federal law” [AB 30].

That said, in Carr, the Court reflected on whether, during the “selection phase,”
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a standard of proof could be effectively applied “to the mitigating-factor
determination.” Id. at 642. The Court also mused that “the ultimate question whether
mitigating circumstances outweigh the aggravating circumstances is mostly a
question of mercy,” as well as that it “would mean nothing . . . to tell the jury that the
defendants must deserve mercy beyond a reasonable doubt.” /Id.

But “[t]he Court’s opinion on this point is pure dictum,” United States v.
Oakland Cannabis Buyers’ Co-op, 532 U.S. 483,502 (2001) (Stevens, J., concurring
in the judgment). In fact, prior to offering up those thoughts, the Court specifically
noted that it was “[a]pproaching the question in the abstract, and without reference
to our capital-sentencing case law.” Carr, 136 S. Ct. 642.

Further, those thoughts concerned selection-phase factors, rather than
eligibility-phase elements. In addition, the Supreme Court’s dictum conflated a
determination as to whether aggravating factors outweigh mitigating circumstances
with a determination as to whether a death-eligible defendant deserves mercy from
a death sentence. And those two determinations differ in a crucial respect; in contrast
to whether a defendant deserves mercy, jurors could reasonably ask themselves if they
have an “abiding conviction” that the aggravating factors outweigh the mitigating
circumstances.

B.  This Court indicated in Perry v. State that determinations as to (1)

whether the aggravating factors are sufficient to justify the death

penalty, and (2) whether those factors outweigh the mitigating
circumstances must be made beyond a reasonable doubt.
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Rogers previously highlighted that fact. See Initial Brief p. 54. The State
refuses to directly grapple with it.

C. The court’s failure to instruct the jury to determine beyond a
reasonable doubt (1) whether the aggravating factors were sufficient
to justify the death penalty, and (2) whether those factors
outweighed the mitigating circumstances amounted to fundamental
error.

The State does not contend any error in this context is not fundamental. [AB

27] Instead, it argues Rogers waived any fundamental error related to omitting an
instruction to make the determinations at issue beyond a reasonable doubt. [AB 27]
More specifically, it contends Rogers invited any such error “because the defense
attorney affirmatively agreed to the jury instructions.” [AB 27]

But Rogers did not invite the fundamental error at issue because his counsel
merely acquiesced to the erroneous instruction and never affirmatively relied on it.
“It 1s well-settled . . . that ‘a party may not make or invite error at trial and then take
advantage of the error on appeal.”” Boyd v. State, 200 So.3d 685, 702 (Fla. 2015).
Thus, fundamental error may be “waived under the invited error doctrine.” Universal
Ins. Co. of North America v. Warfel, 82 So.3d 47, 65 (Fla. 2012).

With that in mind, “[flundamental error is waived where defense counsel
requests an erroneous instruction.” Id. “Fundamental error 1s also waived where

defense counsel affirmatively agrees to an improper instruction.” Id.

That said, the First District Court of Appeal has expressed confusion as to the
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nature of the action required to qualify as “affirmative agreement.” See Knight v.
State, 1D14-2382, 2018 WL 944663 (Fla. 1st DCA Feb. 19, 2018), review granted,
SC18-309, 2018 WL 3097727 (Fla. June 25, 2018). But in the foundational case of
Ray v. State, 403 So.2d 956 (Fla. 1981), this Court made clear “affirmative
agreement” to an improper instruction involves reliance on that instruction at trial by
the party later raising the fundamental-error claim on appeal.

More specifically, this Court observed: “If Ray’s counsel . . . had affirmatively
relied on [the improper instruction] as evidenced by argument to the jury or other
affirmative action, we could uphold a finding of waiver absent an objection . ...” Id.
at 961. And this Court went on to essentially lay down the following general
principle: “it is not fundamental error to convict a defendant under an erroneous . .
. charge when he had an opportunity to object to the charge and failed to do so if . .
. defense counsel . . . relied on that charge as evidenced by argument to the jury or
other affirmative action.” Id.

(133

With that in mind, fundamental error is not waived “‘where defense counsel

merely acquiesced to [the incomplete] jury instructions.” Lowe v. State, No. SC12-
263,2018 WL 5095143, at *15 (Fla. Oct. 19, 2018). Instead, “defense counsel must
be aware that an incorrect instruction is being read and must affirmatively agree to,
or request, the incomplete instruction.” Black v. State, 695 S0.2d 459, 461 (Fla. 1st

DCA 1997), quoted with approval in Lowe, 2018 WL 5095143 at *15.
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Applying those standards here, Rogers did not invite the fundamental error
related to omitting an instruction to determine beyond a reasonable doubt whether the
aggravating factors are sufficient and outweigh the mitigating circumstances. As an
initial matter, the proposed instructions were prepared by the State. [R 6811] That
said, during the charge conference, Rogers’ counsel repeatedly indicated he “agreed
with” or had “no problem with” those standard instructions. [R 6812-19, 6886-95,
6917-18]

But Rogers’ counsel never requested that the court omit an instruction to make
the determinations at issue beyond a reasonable doubt. He also never affirmatively
agreed to such an omission. In particular, Rogers’ counsel never “affirmatively relied
on that [omission] as evidenced by argument to the jury or other affirmative action,”
Ray, 403 So.2d at 961. Ultimately, Rogers’ counsel “merely acquiesced to [the
incomplete] jury instructions,” Lowe, 2018 WL 5095143 at *15.

The present case is distinct from this Court’s decision in Armstrong v. State,
579 So.2d 734 (Fla. 1991). There, Armstrong’s counsel requested a “limited
instruction in order to tailor it to” Armstrong’s defense. Id. at 735. On appeal, this
Court concluded: “By affirmatively requesting the instruction he now challenges,
Armstrong has waived any claim of error in the instruction.” /d. Unlike Armstrong’s
counsel, Rogers’ counsel did not request a “limited instruction.” And he certainly did

not “tailor” the omission of the beyond-a-reasonable-doubt instruction to Rogers’
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defense. Thus, Rogers did not invite the fundamental error at issue here.

On the other hand, two decisions of the First District should serve as persuasive
authority for concluding Rogers did not invite that error. First, in Burns v. State, the
First District concluded Burns did not invite any fundamental error related to omitting
the “afterthought” instruction. 170 So.3d 90, 93 n.3 (Fla. 1st DCA 2015). It
reasoned Burns’ counsel’s indication that he had “no problem with” the carjacking
instruction “falls far short of an affirmative agreement to omit the ‘afterthought’
exception, which nobody was even considering, as far as can be told from the
transcript.” Id. Second, in Williams v. State, the First District concluded Williams
did not invite the fundamental error related to omitting “untruthfully” from the
definition of tampering with a witness. 145 S0.3d 997, 1003 (Fla. 1st DCA 2014).
It reasoned: “the record is devoid of any discussion of whether ‘untruthfully’ should
have been omitted from the jury instructions.” /Id.

Just as Burns’ counsel simply indicated he had “no problem with” the
instructions proposed there, Rogers’ counsel merely stated he “agreed with” or had
“no problem with” the instructions proposed here. Further, whereas nobody was
considering omitting the “afterthought” instruction in Burns, nobody was considering
omitting the instruction at issue in the present case. Finally, in similar fashion to the
record in Williams, the record here was devoid of any discussion of whether the

instruction at issue should have been omitted. Thus, if the fundamental errors in
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those cases were not invited, the same is true in the present case.
D.  This Court should reconsider its recent decision in Foster v. State
because that decision is inconsistent with the Apprendi line of cases,
especially Ring v. Arizona, as well as this Court’s post-Hurst v.
Florida jurisprudence.

In Foster v. State, Foster essentially argued his right to due process had been
violated because determinations as to whether the aggravating factors were sufficient
and outweighed the mitigating circumstances had not been made beyond a reasonable
doubt. SC18-860, 2018 WL 6379348, at *2-3 (Fla. Dec. 6,2018). In support of that
argument, Foster contended those determinations were elements of “capital first-
degree murder.” Id.

In response, this Court acknowledged that “[p]roof beyond a reasonable doubt
extends to every element of the crime.” Id. at *3. And this Court recognized that, to
establish first-degree murder, the following elements must be proven: (1) the victim
is dead, (2) the death was caused by the defendant, and (3) the killing was
premeditated or committed during a felony. /d. at *3-4. This Court also noted first-
degree murder is a “‘capital felony.”” Id. (quoting § 782.04(1)(a), Fla. Stat. (2018)).

But this Court rejected Foster’s argument. Id. at *4. In support of its
conclusion, this Court reasoned:

[U]nder Florida law, there is no crime expressly termed “capital first-

degree murder.” Florida law prohibits first-degree murder, which is, by

definition, a capital crime. This distinction, while subtle, is essential,

because contrary to Foster’s argument, it is not the Hurst [v. State]
findings that establish first-degree murder as a capital crime for which
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the death penalty may be imposed. Rather, in Florida, first-degree
murder 1s, by its very definition, a capital felony.

Id. at *3.

With that in mind, this Court’s rejection of Foster’s argument was necessarily
premised on the following chain of logic: (1) first-degree murder is a “capital felony”;
(2) thus, the death penalty may, by definition, be imposed on any defendant convicted
of first-degree murder; (3) further, to convict a defendant of first-degree murder,
determinations as to the elements of first-degree murder must be made beyond a
reasonable doubt; (4) but determinations as to whether the aggravating factors are
sufficient and outweigh the mitigating circumstances are not elements of first-degree
murder; (5) thus, the death penalty may be imposed on any defendant convicted of
first-degree murder without those determinations being made beyond a reasonable
doubt.

But that reasoning is inconsistent with the Apprendi line of cases. It is also
inconsistent with this Court’s own jurisprudence.

1. Foster is inconsistent with the Apprendi line of cases, especially Ring.

A criminal defendant is “indisputably entitle[d] . .. to ‘ajury determination that
[he] is guilty of every element of the crime with which he is charged beyond a
reasonable doubt.”” Apprendi, 530 U.S. at 476-77 (emphasis added). And “[a]ny fact
that, by law, increases the penalty for a crime is an ‘element’ that must be submitted

to the jury and found beyond a reasonable doubt.” Alleyne v. United States, 570 U.S.
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99, 102 (2013); see also Apprendi, 530 U.S. at 490.

Further, in ascertaining which determinations are elements that “increase the
penalty for a crime,” the appropriate analysis “looks to the operation and effect of the
law as applied and enforced by the state.” Mullaney v. Wilbur, 421 U.S. 684, 699
(1975). Thus, “the relevant inquiry is one not of form, but of effect—does the required
finding expose the defendant to a greater punishment than that authorized by the
jury’s guilty verdict?” Apprendi 530 U.S. at 494. Of note, “the relevant ‘statutory
maximum’ is not the maximum sentence [that may be] impose[d] after finding
additional facts, but the maximum [that may be] impose[d] without any additional
findings.” Blakely v. Washington, 542 U.S. 296, 303-04 (2004).

Applying those principles here, the death penalty may not be imposed on any
defendant convicted of first-degree murder. As an initial matter, Florida law does
provide that first-degree murder “constitutes a capital felony.” § 782.04(1)(a), Fla.
Stat. (2018). Thus, in a formal sense, the death penalty may, “by definition,” be
authorized for any defendant convicted of first-degree murder.

But, again, “the relevant inquiry is one not of form, but of effect—does the
required finding expose the defendant to a greater punishment than that authorized
by the jury’s guilty verdict?” Apprendi 530 U.S. at 494. With that in mind, under
Florida’s capital sentencing scheme, the death penalty may be imposed on a

defendant convicted of first-degree murder only if (1) at least one aggravating factor
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exists; (2) the aggravating factor(s) are sufficient to justify the death penalty; and (3)
those factor(s) outweigh the mitigating circumstances. Put another way, considering
“the operation and effect of” Florida’s scheme, Mullaney, 421 U.S. at 699, a
defendant convicted of first-degree murder is not eligible for the death penalty until
all of those conditions are met. See Initial Brief pp. 48-51.

More specifically, in the absence of determinations that (1) at least one
aggravating factor exists; (2) the aggravating factor(s) are sufficient to justify the
death penalty; and (3) those factor(s) outweigh the mitigating circumstances, “the
‘statutory maximum’ for Apprendi purposes” is life without parole. That is because
life without parole is the maximum sentence that may be imposed solely on the basis
of determinations that (1) the victim is dead, (2) the defendant caused the death, and
(3) the killing was premeditated or committed during a felony. Conversely, a
defendant is eligible for the death penalty only if the above-mentioned additional
determinations are made.

In Ring v. Arizona, 536 U.S. 584 (2002), the Supreme Court rejected the
foundational premise of this Court’s reasoning in Foster—that first-degree murder is
a “capital felony,” and thus, the death penalty may, by definition, be imposed on any
defendant convicted of that offense. In Ring, Arizona argued: “Ring was convicted
of first-degree murder, for which Arizona law specifies ‘death or life imprisonment’

as the only sentencing options; Ring was therefore sentenced within the range of
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punishment authorized by the jury verdict.” Id. at 603-04. But the Court rejected that
argument. Id. It reasoned:

The Arizona first-degree murder statute “authorizes a maximum penalty

of death only in a formal sense,” for it explicitly cross-references the

statutory provision requiring the finding of an aggravating circumstance

before imposition of the death penalty. If Arizona prevailed on its . . .

argument, Apprendi would be reduced to a ‘“meaningless and

formalistic” rule of statutory drafting.
Id. at 604 (internal citations omitted).

Similar to Arizona in Ring, this Court in Foster essentially reasoned: first-
degree murder is a “capital felony”; thus, the death penalty may, by definition, be
imposed on any defendant convicted of a first-degree murder. But that reasoning
overlooks that, though section 782.04, Florida Statutes, declares first-degree murder
a “capital felony,” it “authorizes a maximum penalty of death only in a formal sense.”

More specifically, section 782.04 explicitly cross-references section 775.082,
Florida Statutes. And, in relevant part, the latter provides: “a person who has been
convicted of a capital felony shall be punished by death if the proceeding held to
determine sentence according to the procedure set forth in s. 921.141 results in a
determination that such person shall be punished by death, otherwise such person
shall be punished by” life without parole. § 775.082, Fla. Stat. (2018). Further, this
Court has concluded that, under the procedure set forth in section 921.141, “to

increase the penalty from a life sentence to a sentence of death, the jury must

unanimously find the existence of any aggravating factor, that the aggravating factors
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are sufficient to warrant a sentence of death, [and] that the aggravating factors
outweigh the mitigating circumstances.” Perry v. State, 210 So.3d 630, 640 (Fla.
2016) (emphasis added).?

That being the case, if Arizona’s reasoning in Ring “reduced [Apprendi] to a
‘meaningless and formalistic’ rule of statutory drafting,” the same is true of this
Court’s reasoning in Foster.

2. Foster is inconsistent with this Court’s post-Hurst v. Florida
jurisprudence.

Most critically, in Perry, this Court stated: “in cases in which the penalty phase
jury is not waived, the findings necessary to increase the penalty from a mandatory
life sentence to death must be found beyond a reasonable doubt by aunanimous jury.”
210 So.3d at 633 (emphasis added). Immediately thereafter, this Court noted: “Those
findings specifically include . . . all aggravating factors to be considered, . . . that
sufficient aggravating factors exist for the imposition of the death penalty, [and] that
the aggravating factors outweigh the mitigating circumstances.” Id. And this Court
later affirmed: “we construe section 921.141(2)(b)2. to require the penalty phase jury
to unanimously find beyond a reasonable doubt that each aggravating factor exists,

that sufficient aggravating factors exist to impose death, and that they outweigh the

’In relevant part, “the procedure set forth in section 921.141" addressed by this Court
in Perry was identical to the “the procedure set forth in section 921.141" at the time
of this Court’s decision in Foster. Compare § 921.141, Fla. Stat. (2016) with §
921.141, Fla. Stat. (2018).
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mitigating circumstances found to exist.” Id. at 639 (original emphasis omitted).

Further, in Hurst v. State, this Court stressed that, before the death penalty
could be considered, the jury had to determine (1) whether at least one aggravating
factor existed, (2) whether the aggravating factors are sufficient, and (3) whether
those factors outweigh the mitigating circumstances. 202 So.3d at 53. Immediately
thereafter, this Court stated: “all these findings necessary for the jury to essentially
convict a defendant of capital murder—thus allowing imposition of the death
penalty—are also elements.” [Id. at 53-54 (emphasis adaea). Ana wis Court
subsequently reiterated: “these findings occupy a position on par with elements of a
greater offense.” Id. at 57.

Finally, in Asay v. State, this Court indicated that, in determining whether
Hurst v. Florida should apply retroactively, this Court would “treat the aggravators,
the sufficiency of the aggravating circumstances, [and] the weighing of the
aggravating circumstances against the mitigating circumstances as elements of the
crime that needed to be found by the jury to the same extent as other elements of the
crime.” 210 So0.3d 1, 15-16 (Fla. 2016).

II.  Reversible Error Occurred When the Court Admitted Rogers’ Letters in

Their Entirety Because Rogers’ Written Reflections on Race, Politics, and

His Own Character and Predispositions “So Infected the Sentencing

Proceeding With Unfairness as To Render the Jury’s Imposition of the

Death Penalty a Denial of Due Process,” and the Error Was Fundamental.

A. Rogers’ written reflections on race, politics, and his own character
and predispositions “so infected the sentencing proceeding with
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APPELLANT’S MOTION FOR REHEARING

Introduction

Initsrecent decision affirming Shawn Rogers’ death sentence, this Court failed
to appreciate the proper legal analysis for a crucial aspect of one claim. This Court
also failed to appreciate the source of law on which that claim was founded. As to
a second claim, this Court failed to appreciate the purpose underlying the applicable
legal standard. Those failures were pivotal to this Court’s decision.

On September 5, 2019, this Court affirmed Rogers’ death sentence.! In

reaching that decision, this Court concluded that determinations as to whether the
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aggravating factors are sufficient and outweigh the mitigating circumstances do not

have to be made beyond a reasonable doubt. In addition, this Court essentially

'On September 13, 2019, this Court allowed Rogers to, and including, October 10,
2019, in which to file a motion for rehearing.
1
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concluded that, to satisfy the requirements of Campbell v. State, 571 So0.2d 415 (Fla.
1990), and its progeny, a trial court simply has to follow a certain prescribed format
when addressing the proposed mitigating circumstances.

But this Court should grant rehearing, withdraw its opinion of September 5,
2019, and issue a revised opinion. First, in concluding that determinations as to
whether the aggravating factors are sufficient and outweigh the mitigating
circumstances do not have to be made beyond a reasonable doubt, this Court
overlooked or misapprehended two critical points of law: (1) the appropriate analysis
concerns not the formal characterization of the determinations in question, but rather
the operation and effect of the statutory scheme in question; and (2) even if this Court
recedes in part from Perry v. State, 210 So0.3d 630 (Fla. 2016), the Sixth and
Fourteenth Amendments to the United States Constitution still require that
determinations as to whether the aggravating factors are sufficient and outweigh the
mitigating circumstances be made beyond a reasonable doubit.

Second, in concluding that, to satisfy the requirements of Campbell and its
progeny, a trial court simply has to follow a certain prescribed format when
addressing the proposed mitigating circumstances, this Court overlooked or
misapprehended a critical point of law: the purpose of those requirements is to ensure
individualized sentencing and meaningful appellate review.

Third, if the overlooked or misapprehended points of law are properly
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considered, Rogers’ death sentence should be reversed and this case should be
remanded for a new second-phase trial. Finally, at a minimum, if those points are
properly considered, Rogers’ death sentence should be reversed and this case should
be remanded for a new Spencer hearing followed by the issuance of a revised
sentencing order.

Relevant Procedural Background

I. Rogers’ arguments in this Court.

Among other arguments, Rogers contended reversible error occurred when the
trial court failed to instruct the jury to determine beyond a reasonable doubt whether
the aggravating factors were sufficient and outweighed the mitigating circumstances.
See Initial Brief pp. 42-60; Reply Brief pp. 3-23. In the process, Rogers referenced
this Court’s decision in Perry. More specifically, Rogers noted that, in Perry, this
Court indicated the determinations at issue must be made beyond a reasonable doubt.
See Initial Brief pp. 54-55; Reply Brief pp. 12-13, 22.

But Rogers essentially argued the court’s failure to instruct the jury to
determine beyond a reasonable doubt whether the aggravating factors were sufficient
and outweighed the mitigating circumstances violated his rights to trial by jury and
due process under the Sixth and Fourteenth Amendments. More specifically, under
the Apprendi v. New Jersey, 530 U.S. 466 (2000), line of cases, the determinations

at issue were the functional equivalents of elements because they increased the
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maximum penalty for first-degree murder in Florida. As aresult, they had to be made
beyond a reasonable doubt. See Initial Brief pp. 42-53; Reply Brief pp. 4-5, 17-22.

On appeal, Rogers also contended reversible error occurred when the trial court
considered the mitigating circumstances. See Initial Briefpp. 80-87; Reply Brief pp.
29-34. In the process, he referenced the general standard laid down by this Court in
Campbell. See Initial Brief pp. 81, 84-86; Reply Brief pp. 30-31, 34.

But Rogers essentially argued that, to satisfy the requirements of Campbell and
its progeny, a trial court must thoughtfully and comprehensively analyze the proposed
mitigating circumstances. In particular, the court must provide reasons for its
judgment. See Initial Brief pp. 81-87; Reply Brief pp. 30-31.

II.  This Court’s decision.

This Court affirmed Rogers’ sentence. Rogers v. State, SC18-150, 2019 WL
4197021 (Fla. Sep. 5,2019). In its opinion, this Court concluded that determinations
as to whether the aggravating factors are sufficient and outweigh the mitigating
circumstances do not have to be made beyond a reasonable doubt. /d. at *6-*7.

In support of that conclusion, this Court reasoned:

“the Hurst penalty phase findings are not elements of the capital felony

of first degree murder. Rather, they are findings required by a jury: (1)

before the court can impose the death penalty for first-degree murder,

and (2) only after a conviction or adjudication of guilt for first-degree

murder has occurred.”

Id. at *7 (quoting Foster v. State, 258 So0.3d 1248, 1252 (Fla. 2018)).
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This Court also justified its conclusion by “explicitly” receding from Perry’s
“mischaracterization” of Hurst v. State, 202 So0.3d 40 (Fla. 2016). Rogers,2019 WL
4197021, at *7. More specifically, this Court declared:

To the extent that in Perry . . ., we suggested that Hurst v. State held
that the sufficiency and weight of the aggravating factors and the final
recommendation of death are elements that must be determined by the
jury beyond a reasonable doubt, we mischaracterized Hurst v. State,
which did not require that these determinations be made beyond a
reasonable doubt.

ld.

In its opinion, this Court also essentially concluded that, to satisfy the
requirements of Campbell and its progeny, a trial court simply has to follow a certain
prescribed format when addressing the proposed mitigating circumstances. Id. at *9-
*10. In reaching that conclusion, this Court first observed:

We have summarized the requirements for a capital sentencing order
under Campbell and its progeny as follows:

“A trial judge must (1) expressly evaluate in his or her written
order each mitigating circumstance proposed by the defendant to
determine whether it is supported by the evidence and whether, in the
case of nonstatutory factors, it is truly of a mitigating nature; (2) assign
a weight to each aggravating factor and mitigating factor properly
established; (3) weigh the established aggravating circumstances against
the established mitigating circumstances; and (4) provide a detailed
explanation of the result of the weighing process.”

Id. at *10 (quoting Orme v. State, 25 So0.3d 536, 547-48 (Fla. 2009)).
With that in mind, this Court reasoned:

Contrary to Rogers’ argument, the sentencing order here does
expressly evaluate each proposed mitigator (including finding twenty-
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five mitigators that were not found by the jury). It also decides whether
the nonstatutory mitigators were truly mitigating, assigns a weight to
each aggravator and mitigator properly established, and weighs the

aggravators against the mitigators.

1d.

Argument

I. In its opinion of September 5, 2019, this Court overlooked or
misapprehended multiple critical points of law.

“A motion for rehearing shall state with particularity the points of law or fact

that, in the opinion of the movant, the court has overlooked or misapprehended in its

... decision.” Fla. R. App. P. 9.330(a)(2)(A) (2019). Here, this Court overlooked

or misapprehended three critical points of law.

A.

In concluding that determinations as to whether the aggravating
factors are sufficient and outweigh the mitigating circumstances do
not have to be made beyond a reasonable doubt, this Court
overlooked or misapprehended that the appropriate analysis
concerns not the formal characterization of the determinations, but
rather the operation and effect of the statutory scheme.

In support of its conclusion that determinations as to whether the aggravating

factors are sufficient and outweigh the mitigating circumstances do not have to be

made beyond a reasonable doubt, this Court reasoned:

“the Hurst penalty phase findings are not elements of the capital felony
of first degree murder. Rather, they are findings required by a jury: (1)
before the court can impose the death penalty for first-degree murder,
and (2) only after a conviction or adjudication of guilt for first-degree
murder has occurred.”

Rogers, 2019 WL 4197021, at *7 (quoting Foster, 258 So.3d at 1252).
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But “[t]aken together,” the Due Process Clause requirement of proof beyond
a reasonable doubt and the Sixth Amendment right to jury trial “indisputably entitle
a criminal defendant to ‘a jury determination that [he] is guilty of every element of
the crime with which he is charged beyond a reasonable doubt.””” Apprendi, 530 U.S.
at476-77. And any circumstance that gives rise to “an increase beyond the maximum
authorized statutory sentence . . . is the functional equivalent of an element of a
greater offense than the one covered by the jury’s guilty verdict.” Id. at 494 n.19.

With that in mind, in ascertaining which determinations increase the authorized
statutory sentence for a crime, “the characterization of a fact or circumstance as an
‘element’ or a ‘sentencing factor’ is not determinative.” Ring v. Arizona, 536 U.S.
584, 605 (2002). Instead, the appropriate analysis “looks to the operation and effect
of the law as applied and enforced by the state.”” Mullaney v. Wilbur, 421 U.S. 684,
699 (1975). Thus, “the relevant inquiry is one not of form, but of effect—does the
required finding expose the defendant to a greater punishment than that authorized
by the jury’s guilty verdict?” Apprendi 530 U.S. at 494,

B. In concluding that determinations as to whether the aggravating
factors are sufficient and outweigh the mitigating circumstances do
not have to be made beyond a reasonable doubt, this Court
overlooked or misapprehended that, even if this Court recedes in
part from Perry, the Sixth and Fourteenth Amendments still require
that those determinations be made beyond a reasonable doubt.

In support of its conclusion that determinations as to whether the aggravating

factors are sufficient and outweigh the mitigating circumstances do not have to be
7
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made beyond a reasonable doubt, this Court receded from Perry to the extent it
suggested those determinations had to be made beyond a reasonable doubt. Rogers,
2019 WL 4197021, at *7.

But assume Perry had never even suggested the determinations at issue had to
be made beyond a reasonable doubt. Even then, “[t]aken together,” the Due Process
Clause requirement of proof beyond a reasonable doubt and the Sixth Amendment
right to jury trial “indisputably entitle a criminal defendant to ‘a jury determination
that [he] is guilty of every element of the crime with which he is charged beyond a
reasonable doubt.”” Apprendi, 530 U.S. at 476-77.

And any circumstance that gives rise to “an increase beyond the maximum
authorized statutory sentence . . . is the functional equivalent of an element of a
greater offense than the one covered by the jury’s guilty verdict.” Id. at 494 n.19.
Further, determinations as to whether the aggravating factors are sufficient and
outweigh the mitigating circumstances are the functional equivalents of elements
because they increase the maximum penalty for first-degree murder in Florida. See
Initial Brief pp. 48-51; Reply Brief pp. 4-5.

C. In essentially concluding that, to satisfy the requirements of
Campbell and its progeny, a trial court simply has to follow a certain
prescribed format when addressing the mitigating circumstances,
this Court overlooked or misapprehended that the purpose of those
requirements is to ensure individualized sentencing and meaningful

appellate review.

In support of its essential conclusion that, to satisfy the requirements of
8
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Campbell and its progeny, a trial court simply has to follow a certain prescribed
format when addressing the proposed mitigating circumstances, this Court observed:

We have summarized the requirements for a capital sentencing order
under Campbell and its progeny as follows:

“A trial judge must (1) expressly evaluate in his or her written
order each mitigating circumstance proposed by the defendant to
determine whether it is supported by the evidence and whether, in the
case of nonstatutory factors, it is truly of a mitigating nature; (2) assign
a weight to each aggravating factor and mitigating factor properly
established; (3) weigh the established aggravating circumstances against
the established mitigating circumstances; and (4) provide a detailed
explanation of the result of the weighing process.”

Id. at *10 (quoting Orme, 25 So0.3d at 547-48).
With that in mind, this Court then reasoned:

Contrary to Rogers’ argument, the sentencing order here does
expressly evaluate each proposed mitigator (including finding twenty-
five mitigators that were not found by the jury). It also decides whether
the nonstatutory mitigators were truly mitigating, assigns a weight to
each aggravator and mitigator properly established, and weighs the
aggravators against the mitigators.

Id.

But here, in summarizing the requirements of Campbell and its progeny, this
Court quoted Orme, 25 So.3d at 547-48. And the relevant summary in Orme was
itself a direct quote from Fennie v. State, 855 So.2d 597, 608 (Fla. 2003).

Most critically, in Fennie, immediately after summarizing the requirements of
Campbell and its progeny, this Court declared:

[T]he constitutional requirement for individualized sentencing . . .
compelled this Court to provide the Campbell guidelines in the first
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instance. The process . . . will engender an analytical discipline at the
trial court level that will, in turn, enhance the trial court’s consideration
of the unique circumstances surrounding each capital case and each
defendant. This process will also facilitate a meaningful appellate
review of capital cases by ensuring that sentencing orders accurately and
fully reflect the trial court’s sentencing determination. The importance
of a complete understanding of the trial court’s reasoning and
determination cannot be understated, as it is the responsibility of this
Court to conduct a proportionality review of each capital case for the
purpose of fostering uniformity in our death penalty jurisprudence.

Id. (internal citations omitted).

Further, the declaration in Fennie was not an anomaly. Instead, it fell squarely
within the Campbelllines of cases. For instance, this Court had previously explained:
Clearly then, the [sentencing order] can only satisfy Campbell and its
progeny if it truly comprises a thoughtful and comprehensive analysis
of any evidence that mitigates against the imposition of the death
penalty. . . . If the trial court does not conduct such a deliberate inquiry
and then document its findings and conclusions, this Court cannot be
assured that it properly considered all mitigating evidence. In such a
situation, we are precluded from meaningfully reviewing the sentencing

order.

Walker v. State, 707 S0.2d 300, 319 (Fla. 1997) (emphasis added); see also Jackson

v. State, 704 So0.2d 500, 507 (Fla. 1997).

II. If the overlooked or misapprehended points of law are properly
considered, Rogers’ death sentence should be reversed and this case
should be remanded for a new second-phase trial.

This Court decided to affirm Rogers’ death sentence. That decision necessarily

depended on this Court’s conclusion that determinations as to whether the

aggravating factors are sufficient and outweigh the mitigating circumstances do not
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have to be made beyond a reasonable doubt.

But the appropriate analysis concerns the operation and effect of the statutory
scheme in question, as opposed to the formal characterization of the determinations
in question. That being the case, determinations as to whether the aggravating factors
are sufficient and outweigh the mitigating circumstances may be findings required as
part of the sentencing process, rather than elements of first degree murder. Even so,
they are the functional equivalents of elements because they increase the maximum
penalty for first-degree murder in Florida. As a result, those determinations have to
be made beyond a reasonable doubt.

Further, even if this Court recedes in part from Perry, the Sixth and Fourteenth
Amendments still require that the determinations at issue be made beyond a
reasonable doubt. Again, those determinations are the functional equivalents of
elements because they increase the maximum penalty for first-degree murder.

With all that in mind, the trial court here failed to instruct the jury to determine
beyond a reasonable doubt whether the aggravating factors were sufficient and
whether those factors outweighed the mitigating circumstances. As a result, Rogers’
death sentence should be reversed and this case should be remanded for a new
second-phase trial.

III. At a minimum, if the overlooked or misapprehended points of law are
properly considered, Rogers’ death sentence should be reversed and this

case should be remanded for a new Spencer hearing followed by the
issuance of a revised sentencing order.
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This Court’s decision to affirm Rogers’ death sentence also necessarily
depended on this Court’s essential conclusion that, to satisfy the requirements of
Campbell and its progeny, a trial court simply has to follow a certain prescribed
format when addressing the proposed mitigating circumstances. But the purpose of
those requirements is to ensure individualized sentencing and meaningful appellate
review. And to ensure such sentencing and review, a trial court must thoughtfully
and comprehensively analyze the proposed mitigating circumstances.

With all that in mind, the trial court here may have followed the format
prescribed by Campbell and its progeny when addressing the proposed mitigating
circumstances. Even so, the court failed to thoughtfully and comprehensively analyze
those circumstances. As aresult, Rogers’ death sentence should be reversed and this
case should be remanded for a new Spencer hearing followed by the issuance of a
revised sentencing order.

Conclusion

This Court overlooked or misapprehended that the appropriate analysis
concerns not the formal characterization of the determinations in question, but rather
the operation and effect of the statutory scheme in question. This Court also
overlooked or misapprehended that even if this Court recedes in part from Perry, the
Sixth and Fourteenth Amendments still require that determinations as to whether the

aggravating factors are sufficient and outweigh the mitigating circumstances be made
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beyond a reasonable doubt. Finally, this Court overlooked or misapprehended that
the purpose of the requirements of Campbell and its progeny is to ensure
individualized sentencing and meaningful appellate review.

This Court should grant rehearing, withdraw its opinion of September 5, 2019,
and issue arevised opinion reversing Rogers’ death sentence and remanding this case
for a new second-phase trial, or at least for a new Spencer hearing followed by the

issuance of a revised sentencing order.
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