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THE COURT: W have a case -- one now and one
of three with a different panel. One we have now is
United States vs. Harris and Hopes. There's a --
Gregory Harris, Keith Harris nunbers 16-1448, 1537, and
1644. M. Epstein? One thing | should note -- |
bel i eve that we have sone Judges here who are fromthe
Republic of Georgia; is that correct?

UNI DENTI FI ED MALE: Yes, Your Honor.

THE COURT: GCkay. Geat. Thank you.

Wel cone. It's -- it is a privilege to have you with --
with us today. And, if we speak too fast or anything,
just raise your hand and we' Il try to slowit down.

UNI DENTI FI ED MALE: Thank you, Your Honor.

MR, EPSTEIN. Good afternoon. My it please
the Court? M nane is Robert Epstein. |’mhere today
on behal f of the Appellant M. Thomas Hopes with
agreeing -- the agreenent of ny co-counsel, and the
perm ssion of the Court |I'll be taking ten m nutes of
our fifteen mnutes of argunent time. M. Arkel w ]
be taking the other five. And, if |I may reserve two
mnutes of ny time for rebuttal and I’'I1 be taking the
whol e rebutt al

THE COURT: That's fine.

MR, EPSTEIN. Thank you, Your Honor. -- this
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Court has a -- granted argunent on three issues. ||
be directing nyself to the first two of those, M.
Arkel, the third.

THE COURT: And -- and -- and | should note
that 1’mgoing to add a fourth issues, although if
Counsel wishes to comment on it afterwards, you can
each have an additional week to submt sonething. And,
that’s the question of the nanme Doe being affiliated
with Keith Harris.

MR, EPSTEIN. Yes, Your Honor. ~-- if | may?
| would actually like to begin with the second i ssue.
Because, while | believe the first two issues are
equally strong, second issue is a -- a bit sinpler and
| think it will be alittle bit less tine consum ng.
And, what we have here is a sinple, blatant, egregious
violation of rule 701, because what happened here was
t hat Case Agent Francis (phonetic) gave an opinion of
heroin quantity regarding three weeks of tel ephone
conversati ons, Hopes’s recorded conversations, three
weeks the -- mpjority of those calls were not only not
pl ayed for the jury, they weren't even admtted into
evi dence.

THE COURT: Wasn't it pretty clear fromhis

cross exam nation that he was -- you know it was an
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1| opinion. A -- 1 nean he was heavily cross exam ned and
2 couldn’t the jury realize that you know -- his saying
3 wel |, of course four tines sixty-three -- that that

4 really wasn’t an accurate representation?

5 MR, EPSTEIN. No, Your Honor, not at all

6 | Because, that -- what the Courts have recognized is

7| that the opinions of a case agent are particularly

8 | nportant and particul arly dangerous, because jurors

9 will tend to give great weight to those opinions.

10 | Which they will assune that the agents have trenmendous
11 | anpunt of experience and have | oads of information that
12 they may not have. So, these kind of opinions --

13 THE COURT: Well, but that was a pretty

14 specific statenment --

15 MR EPSTEIN. It -- it --

16 THE COURT: That would be tied to fact that
17 if he said it was nore opinion than fact -- the jury

18 | would have to credit that as well; wouldn't they?

19 MR, EPSTEIN. It was an incredibly inportant
20 statenent and opinion -- and it was an opinion that the
21| jurors can not test for thensel ves, because those calls

22 | were not played for the jury. They weren't even
23| admtted into evidence. They didn't have an

24 opportunity even to go back into the jury room and
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listen to them -- so there is no Court that has ever
hel d that an agent can give an opi ni on about phone
calls that are not even admitted into evidence. This
Court has put sharp limts as to how agents can

i nterpret phone calls.

THE COURT: What about -- what about the

stanp bag purchases -- are they sufficient to a -- nake
out the a -- required evidence in this case?
MR, EPSTEIN. -- assum ng now that the

adm ssion of this opinion was error, then we get into
t he question of harmless error. And, the question of
harm ess error when we | ook at the stanp bag purchases
this Court made clear a -- in many cases, United States
vs. Price for exanple being one, 458 F.3d 202, harni ess
error analysis isn't a question of sufficiency. So, we
don’t subtract the erroneously admtted opinion and ask
Is there sufficient evidence remaining? W ask could
this inproperly adm tted opi nion have contributed to
the verdict? And, the burden’s on the governnent to
show a high probability that it couldn’t.

And, let nme explain why | think it’s very
likely that this opinion would have contributed to the
verdi ct despite the stanp bag evidence. The governnent

now counts to twel ve hundred seventy-two grans on the
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1 -- on the basis of the stanp bags. Six hundred and

2| seventy-two of those granms belong to Geg Harris from
3| the other charged conspiracy. The District Court found
4| at Geg Harris’ s sentencing that the governnment had not
5| even proven by a preponderance of the evidence that

6| Geg Harris was in a conspiracy with Thomas Hopes. So,
7 I f we subtract that six hundred seventy-two grans stanp
8 bags of Geg Harris, we're left with well under a

9 thousand. So, it's very likely -- or there’s certainly
10| a strong possibility that the jury in getting to a

11 | thousand grans for Thomas Hopes and not for Greg Harris
12 by the way -- but for Thomas Hopes | ooked at Francis’'s
13| testinony. It was the only evidence of Hopes's

14 actual sales. Now, what they easily could have done

15 here is to think all right, well -- a -- Francis

16 | testified to one week of calls. He cane to sixty-three
17| granms. He then told us that the other three weeks that
18 | we haven’t heard a -- was the sane. So, we could take
19| that sixty-three grans, we can say that’s two hundred
20| fifty grans a nonth. And, then we can | ook and say al
21 right there’s ten other -- nine other nonths of this
22 | conspiracy, we only heard evidence about four of them
23 But, let’s take four nonths and tines two hundred fifty

24 | granms a nonth, and there’'s your thousand grans.
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1 THE COURT: But, isn't --

2 MR. EPSTEIN. Al on the basis of this

3 | nproper testinony by Francis.

4 THE COURT: But, the District Court’s finding

5| was not in conspiracy. That throws out the reasonably
6| forseeability -- reasonable forseeability test, but it
7| still would permt froma buyer seller relationship

8| that there was distribution going on; wouldn't it?

9 MR, EPSTEIN. Well, the -- the -- this issues
10 l"’mraising with respect to the lay opinion testinony
11| doesn’'t go to the question of conspiracy. W -- we are

12 not disputing that there was sufficient evidence in

13| this case that Hopes and Keith Harris were conspiring
14 | together to sell heroin, but as Case Agent Francis said
15| they were snmall tinme dealers. The issue belowthe

16 I ssue that all of this lay opinion testinony goes to is
17 | quantity. That's the essential issue here. Francis's
18 | testinony by which he testifies to three weeks that

19 | were not even played for the jury, and says you can

20| take those three weeks and it’'s the sane quantity as

21| the one week that | played for you, that’s incredibly
22 prej udi ci al .

23 THE COURT: \What about the Uptown Gang? --

24| was -- you had Oficer Caterino (phonetic) this was his
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1| beat in Honestead --

2 MR EPSTEIN. Mmm hnm

3 THE COURT: Wy could he have not testified
4| that there was a group known as the Uptown Gang and

5| that there were certain ways that they identified with
6| each other, such as the U or the University of Mam

7| shirts which have a Uon it, et cetera?

8 MR, EPSTEIN. There -- there are several

9 problems with his testinony in that regard. One he

10 never gave a basis for it. He never gave a foundati on.

11| We have no idea -- howit is that he believed there to
12 be a conspiracy a -- naned Uptown where they nade these
13| different hand signals, where they were -- did he hear
14 it froma -- a -- a confidential informant? Ws it

15 hearsay that wasn't before the jury?

16 THE COURT: But, he had known t hese --
17 MR EPSTEIN. W -- we have no i dea.
18 THE COURT: He had known t hese nenbers since

19 [ what -- 2006 or 2007? He -- he was the beat cop. He
20 observed certain things. D dn't he speak fromhis

21 personal know edge?

22 MR, EPSTEIN. He didn't -- he never explained
23| to the Court, to the jury where that know edge was

24 coming from Even if he had it would still be -- the
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Court’s all say -- and if you look at the First Crcuit
in Meises, the Second Crcuit in Garcia a -- this Court
nost recently in the unpublished decision of Weeler --
t hose kind of opinions, that’s invading the province of
the jury. It’s up to the jury to determ ne whether or
not the governnent has proven whether or not there s an
Upt own organi zation. Francis went even further -- and
really the nost troubl esone, where he said Uptown is
conposed of four different subgroups, two of them being
the conspiracies on trial, and that they're all working
together. That was --

THE COURT: Wasn't there -- wasn’t there
evi dence though that they were sharing -- supplies and
-- and custoners, and hel pi ng one anot her out?

MR. EPSTEIN. -- there was sone evidence in
that regard -- mninmal. But, again you have the
District Court Judge a -- at sentencing finding they
hadn’t even proven by a preponderance that Geg Harris
was conspiring with Hopes. And, it's Geg Harris
that’s critical here, because that’'s who the governnent
is relying upon for Hopes and for Keith Harris to get
to a thousand grans. The real problemhere is that you
have the case agents giving this testinony about

Uptown, but it’s never substantiated. W don’'t have
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any of the -- they had ten witnesses cone in -- non | aw
enforcenent w tnesses and nine of them say not hing
about Uptown. They're testifying pursuant to inmunity
agreenent, pursuant to plea agreenents, and they don’t
have anything to say about Uptown. This ends up being
atrial by case agent, a trial by lay opinion
testinony. And, what the Courts have said is that’s
entirely inproper. |It’s invading the province of the
jury, it’s spoon feeding the prosecutor’s theory of the
case to the jury. W have -- the governnent has to
present actual evidence of Uptown, all of the different
groups a -- being sub groups of Uptown, and of working
together. And, there was m ni mal evidence beyond the
case agent’s testinony.

THE COURT: Thank you. And, we’'ll hear from
Ms. Arkel and then we’ll get you back on the rebuttal.

MR, EPSTEIN. Thank you.

M5. ARKEL: Thank you. May it please the
Court? M nane is Louise Arkel. | represent G egory
Harri s.

THE COURT: Sorry, | put the enphasis on the
wrong syl | abl e.

M5. ARKEL: |’m sorry.

THE COURT: | --

ADVANCED DEPGCSI TI ONS  855. 204. 8184

www. advanceddeposi ti ons. Cﬁpp.x 62




Case: 16-1537 Document: 00%&,}%0%90%3 ﬁag%?l%% o, Paje Filed: 12/07/2018

1 M5. ARKEL: Oh, no -- that -- | didn't
2 notice. -- this -- this CGrcuit’s Court -- this
3| CGrcuit’'s case | aw has been absolutely clear with
4 respect to lay opinion testinony. Lay opinion

5| testinony is okay to interpret code or code |ike
6| conversations. It is not okay to interpret clear

7| conversations, and it is not okay to interpret even

8 uncl ear conversations if that information is -- equally

9 accessible to the jury.

10 THE COURT: Were objections |odged --

11 M5. ARKEL: There were --

12 THE COURT: To lay witness --

13 MS. ARKEL: |’msorry.

14 THE COURT: A -- to testinony that was not

15| coded that you think is objectionable?
16 M5. ARKEL: No, and we are clearly under

17 plain error.

18 THE COURT: Ckay. So --
19 M5. ARKEL: Wth respect to the -- the --
20 THE COURT: So, what is a District Court to

21| do as this agent is testifying as to the neaning of the

22 | conversations? |s the District Court really supposed
23| to say wait a mnute here, | know there’ s been no

24 objection, but I think that’s a 701 viol ation?
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MS. ARKEL: I --

THE COURT: | nean is that what the District
Court’s supposed to say when there’ s hearsay when
there’s no objection? |Is that really the kind of error
that is clear, obvious error that the District Court
shoul d have one its own said this goes beyond the pal e?

M5. ARKEL: | do think this Court has found

cl ear and obvious error when there’s been no objection,

so that’s certainly -- it has -- this Court has found
that. | also think --
THE COURT: | thought we said there was no --

M5. ARKEL: No objection --

THE COURT: Well, no harm-- it was harnl ess,
so there’'s no --

MS. ARKEL: Correct.

THE COURT: Substantial rights. W haven't
had a situation a -- where we’ve just said it -- it’'s
enough error, it goes back w thout that.

M5. ARKEL: | think -- | think this case is
different, but I'd also think -- | think what the
series of cases that this Court has been addressing
recently shows -- it -- that there is sort of a |ack of
attention ahead of tinme to enforcing this. Numerous

Courts have tal ked about the need for enforcing -- the
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paranmeters of rule 701, and | think this string of
cases screaned --

THE COURT: But, why couldn’t Counsel object
toit? | nmean, Counsel may have had a strategic reason

for letting this go on. Maybe have an ineffectiveness

claimor sone -- you know sonme kind of objection |ater

on. But, is a District Court really supposed to -- to

police this and get into the -- the strategy of defense
counsel ?

M5. ARKEL: It think when a -- when a agent
Is going -- is going on at this length, because for
exanpl e in Jackson this Court tal ked about there not
being any code in a particular conversation and no
I ndication that the Court’s test -- that the agent’s
testinmony or that -- I’msorry, that the conversation
was as broad as that agent testified --

THE COURT: Well, there you could say that
they were msleading the jury.

MS. ARKEL: |'msorry?

THE COURT: M sleading the jury.

M5. ARKEL: Well, in -- in that case, it was
also that -- | think it was also the breadth of his
testinony. And, | think here when an agent is
essentially taking over narration of these calls, | do
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think there is a -- a place. There’'s a place for al
parties. |’mnot suggesting it’s only the Judges --
responsibility.

THE COURT: \What specific ones are you
pointing to that went beyond the pale, if you wll?

M5. ARKEL: | think for exanple there was --
one conversation where he -- Countryman (phonetic) is
tal ki ng about -- he tal ks about where the -- sonething
mat ches the price. | think the ice bizel (sic)
conversation for exanple. Were Countryman testifies
that they are negotiating -- that -- that nmaybe they're
negotiating putting Geg smack in the mddle of the
conspiracy, and -- and tal ki ng about conduct -- and
providing a definitive interpretation of that call when
a perfectly equal -- a -- a different and plausible
interpretation is that it’s tw peopl e tal ki ng about
prices and how to negoti ate, but not together
negoti ati ng.

| also think the stash house call is perhaps
t he nost egregious place where Countrynman added a
definitive interpretation of the call. Were there is
no code referencing a stash house, and he’s supplies --
excuse ne. -- where he says it is a stash house, and

there unlike -- unlike Jackson where -- or | should say
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Ful t on where the governnent did not refer to it in
cl osing, the governnent here a -- referred to
Countryman’s testinony about it being a stash house, as

in he said Countryman explained it was a stash house,

and that --
THE COURT: But, don’'t you think the jury --
MS. ARKEL: [|'msorry.
THE COURT: M ght have cone to that
conclusion on there own? | mean the di scussion about

the fact that there weren’t going to be any utilities,
and all they needed were the lights on, and they’'d

t hrow $200. 00 t oget her and you know no one was going to
live there. | nean two plus two is four.

MS. ARKEL: --

THE COURT: Wuldn't the jury have realized
that on their own?

M5. ARKEL: The jury absolutely could have
reached that on its own, but it shouldn’t have been
supplied -- that interpretation shouldn’'t have been
supplied by the governnent. The jury m ght al so have
cone to the conclusion that it was a bunch of friends
establishing a man cave, or a crash pad, or whatever --
sonmet hing el se. There were other plausible

I nterpretations.
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THE COURT: But, don’t you need utilities for
-- for that kind of a residence?

M5. ARKEL: It -- | believe there was
di scussi on about a change of plan, about adding
utilities if I"mrenenbering correctly. But, ny point
Is there were other plausible interpretations. The
governnent supplied a definitive interpretation of this
one call. And, later in closing referred to it -- to
Countryman’s explanation of it as if it were fact, when
it was really was just argunent that the governnent
shoul d have supplied. Al so, later saying is there any
better evidence of conspiracy? That puts that
governnent in -- at such an advantage. |[t’s such an
unl evel playing field, because the governnent agent,
which this Court and many others have referred to the

authority a governnment agent has, sort of al nost

I nherently, even despite an instruction that they

shouldn’t weigh it separate -- you know differently.
-- whereas the defense is left -- is left with that
Interpretation. It’s very difficult to challenge that
i nterpretation, especially in closing when the -- when

the case agent has already supplied it.
THE COURT: Let nme go back to the -- to what

was there an objection of the issues that we're tal king
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about under rule 701, and to what was there not an
objection? First let's start off wth the Uptown Gang.

M5. ARKEL: If | may? | hate -- if | nmay
refer back to ny coll eague, he was going to address the
different --

THE COURT: That's fine. Well -- and we’l|
get hi mback on rebuttal --

M5. ARKEL: I’'msorry. | apologize.

THE COURT: That’'s fine. No problem

M5. ARKEL: -- in -- with respect to the
Countryman’s aspects that | -- that | have been
addressing there was no --

THE COURT: Fine. kay.

MS. ARKEL: Sorry.

THE COURT: Thank you. Hear -- hear from M.
Cocas, then.

M5. ARKEL: Thank you.

MR. COCAS. Good afternoon. May it please
the Court? Donovan Cocas on behalf of the United
States. | want to take the issues in reverse order,
just as | heard them But, first | wanted to nake sure
Is the Court clear or in agreenent | guess on the
standard of review for everything? Because, ultimtely

It doesn't make a difference | think to the resol ution
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of the case, but ny oral presentation presunes plain
error for everything.

THE COURT: Well --

MR, COCAS. kay. The only reason | had --
so let nme just add in --

THE COURT: Well, | nean there -- there were
sone bl anket objections that a --

MR COCAS: There were. A -- but, let ne --
so let nme just say this about it and then I'Il nove on.
But, the Hearst case, which | understand Your Honor --

THE COURT: Well, let ne back up. | have a
problemwith -- with plain error on the foundation for
the Uptown Gang, and | have a problemw th plain error
on the four -- three tines sixty-three. | think both
of those would for a District Court raise the -- that

there’s a problemthere.

MR, COCAS. -- so let nme just address that if
| can?

THE COURT: And -- and, if | can just add to
that --

MR. COCAS: Yeah.

THE COURT: | nean there were a nunber of
cases cited by your opponents, and -- you know
Garcia --
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MR. COCAS: Mm hmm

THE COURT: Ginage a -- the -- a host of
cases, and you only cherry picked on one, which is
Slade fromDC G rcuit back in 1980. There s many, nany
since then and you didn't even touch them-- Garcia for
exanpl e.

MR COCAS. Wll, I was actually working on
trying to get under a twenty-six thousand word -- | was
trying to get a word limt |ow enough that | thought
the Court would accept ny brief --

THE COURT: --

MR. COCAS: There's a lot of stuff -- |
didn’t cite Weeler, even though it’'s great for ne.

THE COURT: | -- I'm-- I"ma -- I'"ma
pushover if sonebody asks ne for an extension of --

MR. COCAS: Yeah --

THE COURT: Wrds | -- | would normally vote
in favor of it, so --

MR. COCAS: So, if | can --

THE COURT: But, there -- there was no --
there were so many cases that they cited --

MR COCAS: Right.

THE COURT: And, yet none of themdid you

address other than a case from --
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1 MR. COCAS: And -- and --
2 THE COURT: Thirty-eight years ago.
3 MR, COCAS: So, |’mnot sure when you say so

4 many cases they cited, are you tal king about a

5 particular issue, or -- |I’mjust confused.
6 THE COURT: Well -- |ook --
7 THE COURT: That an objectionis -- is

8 sufficient of --
9 MR, COCAS: Yeah. Oh -- right -- right --

10 oh, so then --

11 THE COURT: They -- they sited Ginage --
12 MR. COCAS: Right.
13 THE COURT: They cited Garcia, they cited

14 Mejia, they cited Freeman fromthe 6th Grcuit, they
15| cited Hanmpton fromthe DC Circuit, and --
16 MR. COCAS: And, Hearst fromhere -- Hearst

17 from here.

18 THE COURT: Exactly.
19 MR, COCAS: Right.
20 THE COURT: And -- and you know an

21 | experienced District Court Judge --

22 MR. COCAS:. Right.
23 THE COURT: You don’t need to do -- chapter
24 In verse --
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MR, COCAS. R ght. R ght.

THE COURT: A -- found no foundation a -- on
t he Upt owmn Gang, specul ative --

MR, COCAS: Right.

THE COURT: Covers it on -- sixty-three.

MR. COCAS: So, the -- the only thing I’

say about that then, and I’'ll just say this through
Hearst. |s Hearst to ne is helpful to ne because it
i nvolves -- that was |ike a hotel president who was

testifying that a rape that occurred on the property
was unpreventabl e, but he had no percipient know edge
what soever. So, everything that canme out of his nouth
was necessarily an opinion of sone kind. So, when a
Court hears objections foundation, specul ation,
hearsay, and it knows it’s only hearing opinion, then I
think it’s pretty easy for the Court to understand |ay
opinion is what's being targeted. And, that’'s what
happened in the District Court in Hearst.

But, in here the -- the two w tnesses who
offered the lion's share of the |lay opinion testinony,
Countryman and Francis, had significant percipient
knowl edge and interspersed with that were |ay opinions.
So, that’s why Counsel had to nmake clear it was -- it

was objecting to sonmething as a lay opinion to alert
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1 the Court and us. And, a perfect exanple of that is

2 page two ninety-one of this record, because there you
3| can see Keith's Counsel’s cross examning a -- Francis
4 | about sonething Countryman did. Wile imediately the
5| AUSA says objection, hearsay, thinking that this is

6 going after percipient testinony. And, Keith's Counsel
7 says no, no, no | want an opinion.

8 THE COURT: But, with hearsay do you have to

9| say the rule?

10 MR. COCAS: No, | don't think --

11 THE COURT: In --

12 MR. COCAS. You have to say the rule, Your
13 Honor. | just think it’'s --

14 THE COURT: Then why wasn’'t specul ative good

15 | enough for the fact that you know he really doesn’'t

16 have any personal know edge that sixty-three tinmes four

17| -- why wasn’'t that enough?

18 MR, COCAS. Because, | -- well, | don't know

19 If that's necessarily going to personal know edge or to
20| the opinion. It'’s -- so -- so for exanple --

21 THE COURT: Either way --

22 MR, COCAS: Well, so here’'s where |’ m com ng

23| fromon that, and -- and this naybe a good segway to

24 the merits.

ADVANCED DEPGCSI TI ONS  855. 204. 8184

www. advanceddeposi ti ons. Cﬁpp.x 74



Case: 16-1537 Document: oo;,&'}%ogoégaﬁag%f‘ 4, Dajg Filed: 12/07/2018

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

THE COURT: And, cause a -- when they say
It’s specul ative, then the Judge is going to say
pl ease -- please lay the foundation to --

MR, COCAS: Right.

THE COURT: For the basis for this, which is
the sanme as what’s your personal know edge.

MR, COCAS. Right, right. But, so the 70la
actually has two prongs to it. As this Court said in
Wl lburn vs. Maritrans in ninety-eight, and then |
think it said again in Eichhorn the first prong is just
the rational basis, and that’s experience. So --

THE COURT: A personal know edge.

MR. COCAS: And, then personal know edge is
the second prong of that.

THE COURT: Well, | nean if you | ook at what
Judge Raggi wote in Garcia it --

MR, COCAS: Hwmm - -

THE COURT: It’s -- |looks like it’s sonebody
that’s right there. Maybe sonebody that’s inbedded
or -- you know the closest | think you can cone is
Oficer Caterino --

MR. COCAS: Mrm hmm

THE COURT: WAs in the Honestead area for ten

years, and he knew the area fairly well. But, he
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didn’t interact directly for the nost part with the
menbers of this so called Uptown Gang.

MR COCAS: Wll, he said he knew the Harris
brother’s since youth football -- that was in there --

THE COURT: But, did he -- well, youth
football, did he say they’'re a -- it’s a drug gang?

MR. COCAS: No, he didn’t. He was not asked
that question. |In fact we never ever elicited that it
was a gang, because that m ght have been prejudicial.
| nean we called it Uptown Crew or --

THE COURT: And, what’'s the basis for finding
that there was a drug gang?

MR COCAS. Wll, that was through the --

THE COURT: That there was an Upt own Drug
Gang?

MR. COCAS: So, he didn’t -- Caterino’'s
testinmony is actually percipient on this point. He's

saying here was the intersection where | saw the guys

hangi ng out. Here was you know the -- the clothing,
and the hand gestures, et cetera. A -- the opinions
about the drug part cones in through -- Countrynman and
Franci s.

THE COURT: But -- but --
MR, COCAS: And --
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THE COURT: But, we have -- we just have
t hese three defendants here --

MR. COCAS: Mmm hmm

THE COURT: -- and sonme of them never really
talk -- | nmean the brothers never really tal ked to each
other. A -- the District Court found that G eg wasn't
In a conspiracy with Hopes, so if we don’'t have Uptown
Gang being shown to be a drug gang --

THE COURT: An overarching conspiracy --

THE COURT: Wat do we have?

MR. COCAS: Well, the Court found -- nade
that statenent at sentencing on the -- for the purpose
of adjusting the drug quantity. But, it definitely did
found that there was at | east a sufficient evidence to
convict themof all being in the sanme conspiracy. |
nmean if he hadn’t really found that, why didn't it
grant their notion for judgnent of acquittal after we
ended our presentation?

And --

THE COURT: |Is there a sufficiency of the
evi dence chal | enge on appeal ?

MR. COCAS: Yeah, thereis. | -- 1 -- don't
-- didn’t think we were arguing it today, but there is.

THE COURT: No, no, no, no.
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1 THE COURT: No, we’'re not.
2 MR COCAS: Yeah.
3 THE COURT: What -- what is the factual basis

4| for Agent Francis's and O ficer Caterino’ s statenents
5| about the existence, the nenbership, the signals, and
6| the objectives of this Uptown organi zation, which

7 apparently don’t -- you don’t want to call a gang?

8 MR COCAS:. Right. A-- well, it -- we

9| didn't call it a gang. Wll, Caterino’'s it's -- so he
10 | offers the percipient piece where he’'s the beat cop, he
11| sees this going on in the nei ghborhood, he basically

12 takes us to everywhere but the drug part. Little Brent
13| (phonetic) testifies very reluctantly, that Uptown

14 exists, it sells drugs, this is it’'s signal.

15 THE COURT: He's not the world s best

16 W t ness.

17 MR. COCAS: No, he’s not, but on a

18 sufficiency of evidence, | nean we get that at |east.
19| And, then the -- so the rest -- the opinions that cone
20 In through -- through a -- Countryman, he only nentions
21| -- Uptown once, and that’s when he’'s asked do you know

22 how Upt own packaged its drugs at page 509. That's it.
23 THE COURT: | nean a -- what Harber -- it was

24 | a bunch of |eading questions.
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What Harber stated was he’'s famliar with an
organi zati on known as Uptown --

MR. COCAS: Mmm hmm

THE COURT: That Uptown sells drugs, | don’t
know - -

MR. COCAS: Yeah --

THE COURT: It’s -- quote. And, that the U
synbol he believes is associated wth Uptown.

MR. COCAS:. Right.

THE COURT: That's -- that’s it.

MR. COCAS: And -- and that’s consistent with
-- and then Caterino builds upon that sone nore, cause
he has the clothes, then he’'s got the photographs of
t he defendants wearing the clothes, the stills fromthe
vi deos where they’'re making the sign. And, he said you
coul d hear audi ble references to Uptown, even though we

weren't allowed to play the videos. So, all of that's

foundation for that. A -- as far as the useful ness of
it -- 1 mean | -- you know |l ast week Pitt (sic) played
Mam, so it -- had that ganme occurred in Pittsburgh

you m ght see people wearing University of Mam gear,
wal ki ng around in Pittsburgh. |t happens once every
two years.

THE COURT: Well -- what was there to support
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the --

THE COURT: If you're fromPitt (sic) you
don’t tal k about that gane | ast week.

MR. COCAS: Yeah, it was bad.

THE COURT: \What was there to support an
I nference that while their photographs probably showed
that they were a gang for purposes of rapping --

MR, COCAS: Mmm hmm

THE COURT: That they were a gang for
pur poses of selling drugs; what was there to support
t hat inference?

MR. COCAS: Well, it was -- then it was the
phone calls. At that point it’'s the -- the coded
| anguage in the phone calls. And, that’s why we needed
the interpretation --

THE COURT: But, you don’t have all of those
peopl e that were pictured in the -- in the photograph
and the video on the calls, you ve got the three here;
right?

MR COCAS. Well, at -- at trial we presented

what we had of the three. W had nore, but those guys

becane kind of irrelevant as they pled out and -- and
such. So, it’'s -- it -- to streanmine the trial we
were --
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THE COURT: They are irrelevant, you ve got
to find a conspiracy anong these three don't you?

MR, COCAS:. Correct, yes. And, the verdict

THE COURT: \What's your best evidence of
t hat ?

MR. COCAS: Well, the verdict, Your Honor,
because - -

THE COURT: The what ?

MR, COCAS:. The verdict, and here’s why. A
-- the -- for Harris --

THE COURT:. --

THE COURT: Start out by saying he’s working
backwar ds.

THE COURT: Yeah, okay.

MR, COCAS:. Yeah, I'msorry. | -- thisis
now going all over the place. But, so the verdict
showed that the jury found Keith and Hopes to have
conspired to -- distribute at |east a thousand grans of
-- of a -- heroin. The stanp bags that the two of them
pur chased anounted to four hundred and ei ghty grans,
that’s it. So, even if you add to that the sixty-three
grans that a -- Francis testified to, and nultiply that

times four for two fifty-two you get sonething Iike
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seven hundred and thirty-two granms. It’s not enough.
No one ever asked -- that witness to -- multiply it
times four and then nultiply it times four again, one
for each. W were only up on Hopes’ phone for a nonth.
So, that’s brand new. So, the math doesn’t get you --
doesn’'t get themthere. And, as far as Keith and
Germany (phonetic) -- Keith and Germany together had
seven hundred and | want to say ninety-two grans worth
of stanp bag purchases. ~-- if you had -- nultiplied
the heroin purchases tinmes four and added those Geg’' s
conviction, that’'s over a thousand. So, we know the
jury didn't do that in that case, cause you -- if you
just added Geg’s and Gernany’s stanp bags, plus Hopes’
heroin, multiply it tinmes four, they would have

convi cted himof a thousand.

THE COURT: But -- but in your -- your --
then you -- you have to show that sonehow this is a --
a group that is coordinating together --

MR, COCAS: Mm hmm

THE COURT: In order to get those -- those
nunbers. I n your brief -- then I'’mtal king about the
opposition to the a -- Hopes brief at page seventy-si X,
note twenty-nine, you say the | aw enforcenent officers

affi xed the Uptown | abel in this case. Wat do you
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nmean by affixed?

MR COCAS. | don’t renenber that. Honestly,
it was a long brief, | don’t renenber that sentence.
He affixed the Uptown | abel --

THE COURT: A-F-F --

MR. COCAS: Yeah --

THE COURT: |-X-E-D.

MR, COCAS. Yeah, | just don't -- but the
rest -- | don't know the rest of the sentence in that
brief. | amsorry.

THE COURT: But, a -- | have it.

MR COCAS. Yeah. | -- 1 wll say, | nean
the officers were able to say -- you know Caterino in

particular was able to say this was the sign, here’'s
the street corner where you could see -- you know
menbers of Uptown doing this sign. That’s right in the
nei ghbor hood where this investigation occurred, where
he spent however many hours. And, then he has the
stills and the -- the social nedia photographs show ng
t hese defendants doing that.

THE COURT: \What you say on footnote twenty-
nineis -- it’s a long footnote. And, it says at the
end that the calls show that Appellants brought,

processed, and sold heroin together, affixing the nane

ADVANCED DEPGCSI TI ONS  855. 204. 8184

www. advanceddeposi ti ons. Cﬁpp.x 83




Case: 16-1537 Document: 00%&,}%0%90%3 ‘?_i"_ag%ﬁ 3,4 Dgjg Filed: 12/07/2018

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Uptown in gquotes --

MR, COCAS: A --

THE COURT: To this Cabal --

MR. COCAS: | renenber.

THE COURT: \While hel pful conceptually --

MR. COCAS. Right.

THE COURT: Did not harm Appellants any nore
than their own statenents and conduct did.

MR, COCAS. Right. That’'s right, because --
so the Uptown is sort of a handy |label for this
associ ation that you see happeni ng anong the defendants
t hrough the phone calls, through Sal dana’s testi nony,
cause renmenber she’'s seeing themcone in in pairs and
trios together to buy stanp bags -- through this social
nmedia footage. |It’s helpful to give a handy nane to
what you're --

THE COURT: Wasn't it a -- wasn’t it Sal dano
(phonetic) -- Saldano or was it a -- Hernandez
(phonetic) that said that they weren't really famliar
with the Uptown | abel ?

MR COCAS: ~-- that -- | don’t recall who --
| -- Hernandez could have said that, but | nmean her --

THE COURT: Ch -- Pookie (phonetic) is

Her nandez, | guess.
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MR,  COCAS:

Pookie -- | nean she wasn't that

reliable, cause clearly she was testifying a --

untrut hfully about the anount -- the nunber of stanps
bags or -- or --

THE COURT: Well --

MR, COCAS. Bricks she was processing, but --

THE COURT: A -- a -- possibly as was Harber.

MR COCAS. Well, except he said he was
famliar with Uptown. So, --

THE COURT: In -- in -- with --

MR COCAS: | nean --

THE COURT: In -- in a host of other

I nconsi st enci es.

MR. COCAS:

Right. Right. So, a -- but the

bottomline is that is a handy | abel for the collection

and the association and the rel ati onshi ps you see.

But, if you take that away we still have the calls, we
still have the conduct of the defendants, when -- you
know we still have the -- the stanp bag nunbers,

everything el se.
THE COURT:
MR, COCAS:
THE COURT:
MR,  COCAS:

Let -- let ne before | --
Yeah --
Go onto the -- the Doe issue --

Yeah --
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THE COURT: Wich again, I'm-- |’ m saying
t he Counsel can supply sonething within a week if they
want to supplenent. The stash house --

MR. COCAS: Mrm hmm

THE COURT: Isn’'t Countryman’ s testinony
about the stash house, the stanp bags, and the heroin
packagi ng just like the testinony that was rul ed
| nadm ssabl e recently by our Court in the Jackson case?

MR COCAS: A -- the reason | think it’'s not,

is | think there is sone code in the stash house

testinmony. | -- | nmean they refer to it as a spot,
they -- a couple other pieces of code. It’'s not dense
code by any neans. -- but, | will say the thing to

remenber is before Countrynman takes the stand we
actually have an expert -- not -- not a |ay opinion
person, an expert nanmed Herb Strobel (phonetic) get up
and testify that -- to the practices of -- of bagging
heroin in Western P. A in stanp bags, to code, to even
stash houses at one point. So, Countryman’s
testinony just plugs into that. -- we never argued
that there actually was a stash house. W weren't able
to find one. | nmean that's --

THE COURT: Wasn’'t that testinony

particularly to danaging to for exanple Geg and
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1 Ger many?

2 MR COCAS. | don't think it was any nore

3| danmmging than the -- if you just -- |look at the phone

41 call you can tell --

5 THE COURT: Well --

6 MR, COCAS. Sonething -- is afoot. Maybe you
71 don't --

8 THE COURT: You don’t get over the hundred

9 gramthreshold as to G eg without that testinony --

10 MR COCAS. WwWell -- 1 -- 1 --
11 THE COURT: About a stash house.
12 MR COCAS. | don’t know how we don’t get

13| over the -- that's not the only thing linking himto

14 Hopes if that’s what Your Honor is tal king about. You

15| get well over the hundred gramthreshold if -- as |ong

16 | as he’'s linked to Hopes in any way. And, we have him
17 | -- saying he’s |like making sure Pookie is processing
18 heroin for Hopes in at |east one other call. So, that
19| one call is not the only thing linking himto Hopes.
20 THE COURT: \What about the -- the Doe

21 i dentification?

22 MR, COCAS. So, that -- Your Honor, you

23 brought that up and |I'’mnot sure what that issue is,
24 | because this is the first tine I'’mhearing it.
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THE COURT: W -- | -- how do you have Keith
Harris identified with Doe other than the statenent of
one of the agents? Who else said that M. Harris had a
ni ckname by -- by -- people called himas Doe -- DOE

MR. COCAS: Well, | have to -- so | have to
check. | know sone of the calls were -- the calls --
the actual call transcripts, you can see in themthey
refer to Doe or Keydo (phonetic) or --

THE COURT: But, they -- they based themin
their general investigation, and it drew a |ink between
Doe and Keith Harris. But, who -- said -- who gave the
foundation that said that Keith Harris has a ni cknane
of Doe?

MR COCAS. |I'mtry -- | think it mght have
been Countryman. And, it’'s -- the way the foundation
was laid was it was sonebody who |listened to the calls

and knew what their voices sounded |ike, and you can

tell by |ooking at neighboring calls -- you know or
even that call itself whose voices are on the phone.
THE COURT: Well, in your opposition brief

you say there was sufficient evidence at trial to
concl ude that Doe was the nickname of Keith, but was
that -- evidence ever presented to the jury to nake the

determ nation? And, you can -- when you get back you

ADVANCED DEPGCSI TI ONS  855. 204. 8184

www. advanceddeposi ti ons. Cﬁpp.x 88




Case: 16-1537 Document: 00%&,}%0%90%3 %9%31382 o, Paje Filed: 12/07/2018

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

can add that in as --

MR COCAS: | -- 1 mght to have --

THE COURT: If you can find it -- record.

MR. COCAS: Yeah | nmean |I'msure there was --
it --

THE COURT: | couldn’t find anything

MR. COCAS. Yeah, okay. Doe -- |I'’msure that
t here was, because you know again if you |look at the --
even if you just look at the calls you can see people
tal king to Doe or about Doe and then you can tell from
nei ghboring calls who Doe is. And, then the -- that
voice is later identified as Keith Harris.

THE COURT: If there was no direct testinony
wth respect to that -- then how do we treat the
statenent that was nmade?

MR, COCAS: No direct testinony? |’ m not
sure -- do you nean like --

THE COURT: Sonebody -- sonme -- yeah, sone --

MR, COCAS:. Percipient testinony -- well |
mean | think you d treat it like the rest of the -- |
don’t know that it’s even circunstantial evidence. |If
| have sonmeone who recogni zes ny voi ce on the phone and
t hey can hear other people referring to ne by ny

ni cknanme, and maybe then ne answering to that nicknane
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-- | nmean | think that’'s -- that’'s pretty direct.
That’s not as direct as one of ny buddies saying | used
to call himthis, but you know !l -- | think it should
suffice. ~-- the last piece | guess is the
extrapolation testinony. | -- I'"mout of time. |

don’t know if you -- Your Honors want to hear --

THE COURT: |If -- add three nore m nutes,

pl ease.

MR, COCAS. (kay.

THE COURT: Thanks everyone.

MR. COCAS:. -- the extrapol ation testinony |
-- | agree -- | actually think sonmething’s wong with
it. | don't think it’s a 701 problem per se, because
to me when | |ooked at this it seens |ike the issue is

you have sonebody giving a | ay opinion based in part on
a summary that’s not comng in. So, as we know from

Ei chhorn when that happens the lay -- the -- the
testinmony has to satisfy both 701 and 1006. And,

think the issue here is that -- as we know fromthe
Lynch case, which | think Your Honors were on that

panel this year -- the -- a summary is fine even if the
underlying evidence that it’s based on doesn’t cone in,
but it can’t refer to information in the original --

that’s not in the original evidence. And, that’s what
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| think the problemis with a -- with asking that
question of Francis and getting that answer -- as it’'s
a 1006 problem

But, in the Wheel er case that -- that Counsel
cited, sane kind of situation. There was opinion
testinony that was arguably -- arguably based in part
upon a sumrary that shouldn’t have cone into evidence
that violated 1006 (sic). But, there’'s not a proper
objection on that a -- not under 1006, and there’ s no
cross exam nation on that issue. And, we have kind of
a simlar situation here. They cross exam ned him
heavi |y, but not on any extrapol ation. And, we never
-- we never advanced the extrapolation, so that’s
anot her reason that that makes all of this harnl ess.
--all right. So, I've only used about a m nute and
ten seconds --

THE COURT: Al right.

MR. COCAS. Are there -- are there nore
guestions fromthe Court?

THE COURT: No -- no, thank you.

MR, COCAS. kay. A --

THE COURT: Thank you very nuch.

MR. COCAS: Wth that the United States would

ask the Court to affirm
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THE COURT: Thank you, sir. M. Epstein? Do
you want to begin addressing the -- the issue to what
-- to what there were objections? Wre there bl anket
objections to anything in particular? Wre there
specific objections as to any of the 701 evi dence, or

MR, EPSTEIN. -- yes, Your Honor, the -- the
first two issues were preserved in this case. So, if
we start with Francis testifying to three weeks of
calls that weren’'t admtted into evidence a -- there
was an objection right at that nonent. And, the
objection was it assunes facts not in evidence and
W thout putting those calls in that's an inproper
opinion to speculate on. A -- that perfectly preserves
that issue. As far as the Uptown testinony, right at
the beginning of a -- Francis’'s testinony on Upt own
there was an objection. |’magoing to object, he hasn’t
made a foundation as to how he came to know this
concl usi on and what these concl usions were based on.

THE COURT: Caterino?

MR, EPSTEIN. -- sane thing. A -- as soon as
he started testifying to -- the fact that individuals
make this kind of a sign when they' re a nenber of

Uptown a -- there was an objection -- foundation, no
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foundation that connects this hand sign to this
reference he’s making to Uptown. And, he never ended

up providing one. So, first two issues are perfectly

preserved. -- you know this case is very factually
dense, it’s a very long trial. |It’'s easy to get |ost
in the weeds. And, | want to try to pull back for a

second, because | think the |l egal issues are actually
fairly sinple. Just the facts that are sonewhat
conpl ex.

So, Governnent Counsel made a very inportant
concessi on when he was up here. And, the concession is
t hat when you | ook just at Hopes and Keith Harris,
conspiracy fifty-seven, they didn't cone close to
proving a kilogram Ckay. He admtted that. -- and
what they need to do then is to -- to get to a kil ogram
they have to count G eg Harris’s stanp bags fromthe
ot her conspiracy. So, it’'s -- that’'s the key fact
here, and they're not in dispute. And, when we | ook at
the two -- the first two |egal issues, and really the
third as well, the issue for Hopes is if there s error,
and we submt there clearly is on these issues, then
when | ooking at the harm ess error analysis the
governnent has to show that there’'s a high probability

that those errors did not contribute to the jurors
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comng to a thousand grans, to the jurors not counting
Greg Harris agai nst Hopes, or comng to a thousand
granms in sone other inproper way. So, when we | ook at
the Uptown issue for exanple the District Court finds
there’s not actually evidence connecting Hopes to Geg
Harris, but the government connects Hopes to G eg
Harris through this Uptown argunent by argui ng through
the case agents and only through the case agents that
there’s a bridge between these conspiracies, and the
bridge is Uptown. They all belong to Uptown. These
groups all work together, and that’'s why you can count
Geg Harris agai nst Hopes. The problemis the agents
testinmony on that point -- that [ay opinion testinony
was conpletely inproper and there was never any
evi dence to support it. And yes, Judge Scirica, there
I's sonme evidence of them working together, but again
the issue for a harnless error purposes is not
sufficiency. The issue is could the error have
contributed to the verdict? And, we have such m ni nal
evi dence of them working together, in fact the D strict
Court Judge says as to Greg Harris -- doesn’'t even
prove it by a preponderance here.

When you conme to Francis’s testinony -- and

we think well could this inproper testinony about three
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weeks that all the Courts are agreed on, you can’'t have
an agent testifying, giving opinions about phone calls
that aren’t even admtted to the jury. A lot of the
Courts say you can’t have an agent testifying about
phone calls that are admtted, but aren’t played. All
right. Here we go even beyond that. They re not even
THE COURT: And, yet there are cases where
they -- they -- convictions have been affirnmed where
t hey weren't played.
MR, EPSTEIN. -- actually, when we | ook at
Freeman for exanple that’s reversed. Were the agent

relied upon conversations that were not played for the

jury -- weren’'t admtted. And, the agents

I nterpretation of the phone call in Freeman, the Court
found was plausible, but they said the -- the agent’s
| nproper testinony could have contributed a -- to the

verdi ct here.

Sane here. | nean, when we | ook at this --
again, the issue is -- for the governnent’s point of
view, they have to have Greg Harris's drugs being
attached to Hopes. District Court says there s not
even a preponderance of the evidence, and then you have

Francis. Well, how did they get to a thousand in this
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case agai nst Hopes? They didn't get to a thousand for
Greg Harris, which seens to indicate they didn't count
Hopes against Greg Harris. So, there’'s certainly a
possibility that when it cane to Hopes they didn't
count Greg Harris against Hopes either. So, how did
they get to a thousand? Well, they take Francis’s
testinmony as | explained before, where he goes from
sixty-five to two fifty over the course of one nonth
and they inproperly start speculating as to other
nonths all on the basis of this inproper testinony that
never shoul d have been all owed over objection.

THE COURT: Thank you very nmuch. Thank you
to all Counsel for a very well presented argunent. |
woul d ask if Counsel could get together with the clerks
of fice and have a transcript prepared of this oral
argunent and just a -- split the cost evenly. And, as
to the identification of Keith Harris as Doe, if each
side could submt, if you wish, -- by 4 p.m a week
fromtoday a five doubl e spaced pages as to a -- if
there’s any other evidence in the record beyond the
agents testifying that Keith Harris was ni cknanmed Doe.

THE COURT: |Is Harris represented here today?

MR. EPSTEIN. Yes, he is --

THE COURT: Here? Ckay.
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MR. COGAN: Yes, Your Honor, | was trial
counsel --

THE COURT: GCkay. Al right. Just wanted to
make sure you were aware.

THE COURT: Al right. Thank you, and --

MR, COCAS:. Thank you, Your Honor. |
appreciate the opportunity, and we wll.

THE COURT: And, then finally we want to a --
a -- thank our colleagues fromthe Republic of Georgia

for being --
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