- IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

; ANTHONY TWITTY,

CIVIL ACTION
Petitioner ‘ ':
v. _ : : NO. 17-5016
BARRY SMITH, et. al.
Respohdents
ORDER
~ ANDNOW, this  dayof ' , 2018, upon consideration of the .

Petition for Writ of Habeas Corpus (Dkt. No. 3);' the Response in Opposition to Petition for Wrif
‘of Habeas Corpus (Dkt. No. 19); the Pro-Se Petitioner Reply to Respondent’s Answer to Writ of
Habeas Corpus (Dkt. No. 20); the Surreply in Further Opposition to Petition for Writ of Habeas
Corpus (Dkt. No. 22); and after review of the Report and Recommendation (“R&R”) of United
States Magistrate Judge Henry S. Perkiﬁ dated August 8,2018, IT IS HEREBY ORDERED that:

1. the R&R is APPROVED and ADOPTED;

2.  the Petition for Writ of Habeas Corpus is DENIED with prejudice and
DISMISSED without an evidentiafy hearing; aﬁd |

3. | there is no probable cause to issue a certificate of appealability.

BY THE COURT:

MITCHELL S. GOLDBERG, J.

! Following the filing of his habeas Petition, Petitioner also filed the following documents: (1)

Application to Correct Alredy [sic] Filed Writ of Habeas Corpus (Dkt. No. 11); (2) Pro-Se Petitioner’s Status
Update (Dkt. No. 12); and (3) Supplement to Already Filed Status Update (Dkt. No. 13) These documents were
also con51dered by the Court.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANTHONY TWITTY; | ; |
o | CIVIL ACTION

, Petitioner , :
V. ' ' © ¢ NO.17-5016

BARRY SMITH, et. al.

- Respondents

. §RED AUG- 8206

Henry S. Perkin, M.J. : K ' ‘ - August 8, 2018

REPORT AND RECOMMENDATION

Presently before the Court is the }yro se Petition for Writ of Habeas Corpus
(Docket No: 3) dated November 24,- 2017 and ﬁléd November 29, 2017 by the 4Petitionef, _
Anthony Twitty (“Petitioner”)., pursuant to 28 U.S.C. b§ 2254. Petitioher’é Applic‘ation to Correct
Alredy [sic] Filed 'wr_it of Habeas céfpus (Docket No. 11) was filed January 18, 2018; Pro-Se
Petitioner’s Status Update (DocketvNo' 12) was filed January 25:, 2018; and Petiﬁdner’s
Supplement to Already Filed Status Update (Docket No. 13) was filed January 25, 2018'.
| Respondents filed a Respbnse to Petition for Writ of Habeas Corpus I(Docket No. 19) on June 21,
2018. The Pro-Se Petitionér Reply to Respondept’s Answer to Writ of Habeas vCorpus (Docket
| No. 20) was ﬁléd July 5, 2018. Respo'n.dents' filed a Surreply in Further Opposition to Petition
vfor Writ of Habeas Corpus (Docket No. 22) on July 31, 2018.
Petitioner ié currently incarcerated in State Correctional Institution - Hoﬁtzdale.
By order of January 11, 2018, the matter Was aésigned to the undersigned for preparation of a
Report and Recommendation. For the reasons that'follow, itis recomfneﬁded that the Petition

 should be denied with prejudice and dismissed without an evidentiary hearing.
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I.  PROCEDURAL HISTORY.!

State Court Proceedings
On July 14, 2003, following a jury trial before the Honorable Renee Cardwell

Hughes in the Court of Common Pleas of Philadelphia Cdunty, Petitioner was found guilty of

rape, involuntary deviate sexual intercourse; aggravated indecent assault, unlawful contact with a

minor, endangering the welfare of a minor, and corrupting the morals of a minor.”> See State

* This information is taken from the Petition for Writ of Habeas Corpus, Petitioner’s subsequent
filings including his Reply, Respondents’ Response and Surreply in Opposition, and the attachments to those
pleadings. In addition, this Court ordered and reviewed the state court record in this matter. See Docket No. 14.
The information contained in the state court record has been considered and incorporated into this Report and

Recommendation.

2 The trial court noted the following relevant facts:

In the early morning of February 17, 2003, sixteen (16) year old [CS]
(hereinafter complainant) was at her home, located at 118 North 62nd Street in
the City and County of Philadelphia, Pennsylvania with her mother’s boyfriend
Anthony Twitty (hereinafter appellant), and her siblings. Her mother was
snowed in at work as a result of a particularly harsh winter storm. While the
complainant watched television in her mother’s bedroom, Anthony Twitty
repeatedly entered the room to talk with the child. Eventually, he sat on the floor
at the foot of the bed and asked her, “Do you want to feel good?” The
complainant responded “No”. He repeatedly asked this question and each time
the complainant responded “No”. Despite the child’s refusal, Anthony Twitty
pulled at the complainant’s robe and rubbed the outside of her leg. The
appellant, continued the unwanted touches and even offered the complainant
fifty ($50.00) dollars, if she allowed him to lick and suck her breasts and vagina.
Although the complainant refused his advances, Anthony Twitty forcefully
unbuttoned the complainant’s robe. The appeliant pulled down the
complainant’s pajama pants and underwear opened her legs-and begin [sic] to
rub on her vagina and stuck his thumb inside of her vagina. During the course
of the assault, the appellant rubbed his penis against her vagina for
approximately five (5) to ten (10) minutes and ultimately ejaculated on the
complainant’s upper thigh area near her vagina. Anthony Twitty went to the
bathroom and returned with a washcloth to wipe (CS)’s leg.

Later that morning, the complainant left the home and went to her mother’s job.

. The complainant told her mother about the incident which had occurred the night
before as well as other sexual incidents with the appellant that began when she '
was five (5) years old. The appellant would touch her vagina, (sic) make her
perform oral sex and other sexual acts with him. The complainant gave a detailed
statement to the police and was taken to the Jefferson Hospital for an
examination.
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Court Docket; Court of Common Pleas of Philadelphia County, CP-51-CR-0303181-2003. On

‘ September 3, 2003, Judge Hughes sentenced Petitioner to an aggregate sentence of forty—bne 41

to eighty-two (82) years of incarceration. See State Court Docket; Court of Common Pleas of

" Montgomery County, CP-51-CR-0303181-2003.

Petitioner filed a direct appeal with the Pennsylvania Superior Court. See State
Court Docket; Court of Common Pleas of Philadelphia County, CP-51-CR-0303181-2003. On -

May 25, 2005, the Superior Court afﬁrmed the conviction and judgment of sentence of the trial

court. Commonwealth v. Twitty, 876 A.2d 433 (Pa. Super. May 25,2005). Petitioner filed a-

petition for allowance of appéal to the Pennsylvania Supreme Court, which was denied on

December 28, 2005. Commonwealth v. Twitty, 586 Pa. 749, 892 A.2d 823 (Pa. December 28,

2005) (364 EAL 2005) (table). =

On February 2, 2007, Petitioner filed a pro se petition for collateral review under
the Pennsylvahia Post Conviction Relief Act (“PCRA”). See State Court Docket; Court of
Common Pleas of Ph1ladelph1a County, CP-51-CR-03 03181 -2003. Counsel (Sandjai Weaver,
Esqulre) was appomted to represent Petitioner. Following the ap\pomtment of counsel, an
amended PCRA petition was filed on July 27, 2007. The PCRA court ﬁled\a notice of dismissal |
pursuant to Pennsylvania Rule of Criminal Procedure 907, and on April 17, 2008, the amended
PCRA 'petition was formally dismissed without an evidentiary hearing. N(; appeal was taken as a
result of cornmunicaﬁon problems between Petitioner and PCRA cou_nsel; On November 21,

2008, Petitioner filed a subsequent PCRA petition requesting reinstatement of his appellate

righté. On April 29, 2009, the PCRA court reinstated Petitioner’s appellate rights nunc pro tunc.

Commonwealth v. Twitty, 876:A.2d 433, 435-436 (Pa. Super. May 25, 2005) (citations omitted).
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See State Court Dvog:ket; Court of Common Pleas of Philadelphia County, CP-51-CR-0303181-
2003. | | |

Petitioner appealed the denial of hié PCRA petition to the Pennsylvani‘a ‘Superior
Court. On May 27, 2010, the Superior Court affirmed the dismissai of his PCRA petition. |

Commonwealth v. Twitty, No. 1437 EDA 2009, 4 A.3d 208 (Pa. Super. May 27, 2010).

Petitioner filed a Petition for Allowance of Appeal to the Pennsylvania Supreme Court, which

was devnie_d by Order vof the Supreme Court datede_ovember 17; 2010. Commonwealth V.
T_wi_fty, No. 337 EAL 2010, 608 Pa. 666, 13 A.3d 478 (Pa. November 17, 2010)(table).

On Septeinber 1, 2015, Petitioﬁer filed his second pro se PCRA petition. See
State Court Docket; Court of Common Pléag of Philadelphia County, CP-51-CR-03031 8>1 -2003.
On March 30, 2016, the PCRA court entéred an order giving Pa.R.Crim.P.. 907 notice of its |
intent to disrrﬁss Petitioner’s PCRA petiﬁoﬁ. Petitioner submitted a response to the Rule 907
notice on April 15, 2016, aﬁd subﬁitted an amended petition on Septembcr 23, 20.1 6. By order
dated Octobef_6, 2016, the PCRA court disﬁlissed Petitioner’s sec;ond PCRA petition as
untimely. See State Court Docket; Court of Common.Ple'as of Philadelphia County, CP-S 1-CR-
03031 81—2003. Following the denial of his second PRCA petition, Petitioner filed an éppeal to
the Pennsylvania Superior Court. "

Petitioner filed a third PCRA petition on October 10,2017. See State Court

" Docket; Court of Common Pleas of Philadelphia County, CP-51-CR-0303181-2003. On July 13,

2018, the PCRA court dismissed Petitioner’s third PCRA petition as premature on the basis of

Petitioner’s pending appeal in the Superior Court.
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On July 26, 2018, the Superior Court affirmed the PCRA court’s dismissal of

Petitioner’s second PCRA petition as untimely. Commonwealth v. Twitty, No. 3282 EDA 2016,

2018 WL 3582355 (Pa. Super. July 26, 2018). More specifically, the Superior Court noted as

follows:

o

Appellant’s judgment of sentence became final on March 28, 2006,
ninety days after the Pennsylvania Supreme Court denied allocatur
and time expired for Appellant to file an appeal with the United
States Supreme Court. 42 Pa.C.S. § 9545(b)(3); U.S. Sup. Ct. R.
13. Therefore, Appellant had to file the current PCRA petition in
this matter by March 28, 2007, in order for it to be timely.

Appellant filed the instant PCRA petition on September 1, 2015.
Accordingly, Appellant’s instant PCRA petition is patently
untimely.

As previously stated, if a petitioner does not file a timely PCRA
petition, his petition may nevertheless be received under any of the
three limited exceptions to the timeliness requirements of the
PCRA. 42 Pa.C.S. § 9545(b)(1). If a petitioner asserts one of these
exceptions, he must file his petition within sixty days of the date
that the exception could be asserted. 42 Pa.C.S. § 9545(b)(2).

“Appellant argues in hlS first issue that he is eligible for relief

pursuant to a time-bar exception under 42 Pa.C.S. § 9545(b)(1).
Appellant maintains that pursuant to a recent federal decision,
Brooks v. Gilmore, 2017 WL 3475475 (E.D. Pa. 2017), the jury
instructions regarding reasonable doubt issued at his trial resulted
in a manifest injustice. Appellant’s Brief at 7-8. Specifically,
Appellant states that the jury instructions improperly elevated the
level of doubt necessary to secure an acquittal. Id. at 8. Appellant
asserts that Brooks was decided August 11, 2017, and Appellant
filed his Supplemental petition on this basis on September 4, 2017.
Id. at 10. Therefore, Appellant contends, he met the requirements
necessary to invoke an exception. Id. at 8, 10. :
Despite this assertion, Appellant has failed to establish an
exception to the time-bar. To the extent the Brooks holding could
satisfy the new constitutional right exception under Section
9545(b)(1)(iii), it fails. To satisfy this exception to the time bar,
Appellant must establish both that the case established a new

5
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constitutional right and that it applies retroactively.
Commonwealth v. Ross, 140 A.3d 55, 58 (Pa. Super. 2016). In
Brooks, the appellant had filed a writ for habeas corpus. Brooks,
2017 WL 3475475 at * 2. The district court concluded that the jury

~ instruction for reasonable doubt, as explained to the jury through
an emotionally charged hypothetical, improperly elevated the level
of doubt necessary to secure an acquittal. Id. at 1. The Brooks
holding did not announce a new constitutional right, nor did it hold
that the decision should be applied retroactively. Furthermore,
Brooks was a decision issued by a federal district court, not the
Supreme Court of the United States or the Supreme Court of
Pennsylvania. See 42 Pa.C.S. § 9545(b)(1)(iii) (“the right asserted
is a constitutional right that was recognized by the Supreme Court
of the United States or the Supreme Court of Pennsylvania after the
time period provided in this section and has been held by that court
to apply retroactively.”). Thus, Appellant has failed to satisfy the
new constitutional right exception to the time-bar pursuant to 42
Pa.C.S. § 9545(b)(1)(iii).

Additionally, the Brooks decision cannot satisfy the
newly-discovered fact exception under Section 9545(b)(1)(ii). Our
Supreme Court has expressly rejected the notion that judicial
decisions can be considered newly-discovered facts pursuant to
* Section 9545(b)(1)(ii). Commonwealth v. Watts, 23 A.3d 980,
- 986-987 (Pa. 2011). Thus, Appellant’s reliance on Brooks does not
satisfy the newly-discovered fact exception to the time-bar.

Consequently, because the instant PCRA petition was untimely and

. no exceptions apply, the PCRA court lacked jurisdiction to address
the claims presented and grant relief. See Commonwealth v. .
Fairiror, 809 A.2d 396, 398 (Pa. Super. 2002) (holding that PCRA
court lacks jurisdiction to hear untimely petition). Likewise, we
lack the authority to address the merits of any substantive claims
raised in the PCRA petition. See Commonwealth v. Bennett, 930
A.2d 1264, 1267 (Pa. 2007) (“[J]urisdictional time limits go to a
court’s right or competency to adjudicate a controversy.”).

Commonwealth v. Twitty, No. 3282 EDA 2016, 2018 WL 3582355, at *3 (Pa. Super. July 26,

2018).

{
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Federal Court Proceedings

Petitioner signed the instant pro se Petition for Writ of Habeas Corpus on
No{/ember 24,2017, and it was docketed by the Clerk of Court in the United States District
Court for the Eastern District of Pennsylvania on November 29, 2017. See Docket No. 3.

Pursuant to the prison mailbox rule, this Court will consider the date of filing of the habeas

Petition as November 24, 2017.> Burns v. Mqrton, 134 F.3d 109, 11'3‘ (3d Cir. 1997) (motion is
deemed timely filed on date pétitioner gave petition to prison officials to mail).-

| The case was assigned to the Honorable Mitchell S. Goldberg, who referred it to
the undersigned for preparation of a Report and Recommendation on J an_uar& 11,2018. Onv‘
January 17, 2018, the undersigned ordered the District Attorney of Phiiadelphia Coimty added as
a Respondent, ahd directed the Disfrict Attorﬁey to filea Response and a Brief or Memorandum
in support thereof. See Docket No. 10. On that samé date, the unde.rsignedv also entered an Ofder
directing that the Prothonotary/Clerk of Courts of Philadelphia County forward copies of all |
records, including transcripts of notes of ‘Festimony at arraignment; pre-trial and suppression
hearings, trial, sentencing, and post-conviction hearings and appeals; all trial and appellate briefs
and petitions, all pleadings, and all court obinions of procéediﬁés in connéctio‘n with this matter.
| See Docket No. 9. The state court record pértaining to Commonwealth v. Anthony S. Twitty,

Court of Common Pleas of Philadelphia County, No. CP-51-CR-0303181-2003, was received in

’ 3 The undersigned notes that Petitioner filed a Motion to Preserve Filing of Writ of Habeas Corpus

on October 30, 2017, which motion was signed by Petitioner on October 26, 2017. See Docket No. 1. By Order
"dated November 28, 2017, the Honorable Mitchell S. Goldberg denied Petitioner’s motion to preserve filing, noting

that contrary to Local Civil Rule 9.3(b) and Rule 2 of the Rules Governing Section 2254 Cases in the United States

District Courts, Petitioner did not use the current standard 28 U.S.C. § 2254 form as has been required by this court

since July 2010. See Docket No. 2. Judge Goldberg directed the Clerk of Court to furnish Petitioner with a blank

copy of the Court’s current standard form for filing a petition pursuant to 28 U.S.C. § 2254. Judge Goldberg

directed Petitioner to complete and sign the standard form of petition, and return it to the Clerk of Court within thirty -

days.
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Chambers of the undersigned on March 13, 2018. See Docket No. 14.

Petitioner’s Application to Correct Alredy [sic] Filed Writ of Habeas Corpus was
 filed January 18,2018. See Docket No. 11. Pro-Se Petitioner’s Status Update (Docket No. 12) |
was ﬁléd Jéﬁuary,25, 2018, and Petitioner’s Supplement to Already Filed Status Update (Docket
No. 13) was filed January 25, 2018.

On June 21,2018, Respondents ﬁled a Response to Petition for Writ of Habeas
Corpus.* See Docket No. 19. Respondents contend that the Petition is time-barred, the
principles of statutory and equitablé tolling do not apply to excuse the untimeliness of the
Petition, and the case should be dismissed wi_th prejudice and without an evidentiary. hearing. In
response, Petitioner filed his Pro-Se Petitioner Reply to Réspondent’s Answer to Writ of Habeas
Corpus on July 5, 2018. See Docket No. 20. In so doing, Petitioner Va'vers that his habeas
Petition is entitled to equitable.toll.ing, and fits within the miécalrriage_ of juétice exception to the
statufe of limitations.

By Order datéd July 16, 2018, the uhdersigned directed Respondents to file a
surreply with respect to Petitioner’s reply brief. In particular, the undersigned ordered

Respondents to “address Petitioner’s assertion that he is entitled to equitable tolling on the basis

¢ Prior to filing their response in this matter, Respondents filed a motion for extension of time to
submit their response to the habeas Petition. Respondents’ Nunc Pro Tunc Motion for Extension of Time to Submit
Response to Petition for Writ of Habeas Corpus was filed March 23, 2018. See Docket No. 15. Following this
Court’s Order of March 26, 2018 granting Respondents’ motion for extension of time to file their response (see
Docket No. 16), Petitioner filed an objection to Respondents’ motion for an extension. See Docket No. 17.

Although this Court did thoroughly consider Petitioner’s objection at the time it was filed, the Court wishes to make
it clear that in rendering its decision on the motion for enlargement of time, the undersigned considered the vast
caseload assigned to the District Attorney’s office, and the limited personnel available in the office to address these
matters. The undersigned determined that Respondents set forth good cause to warrant the ninety-day extension of
time, and this Court stands by the Order of March 26, 2018, which granted an extension of time to Respondents.
When good cause is provided, this Court has freely granted requests for extension of time, by both petltloners and
respondents, in the habeas actions pending before us.
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that he ‘suffered a miscarriége of justice, due to the hypothetical jury instruction that improperly
el‘evated the level of doubt necessary to securé an ac;quittal.”’ See Docket No. 21. Ih apcordance _
with the Court’s Order, Respondents filed a Silrreply in Further Opposition to Pétition for Writ of
Habeas Corpus on July 31, 2018. See Docket No. 22. In their surreply, Respondents contend
- _ _ : :

that Petitioner fails to meét the requirements for the extraordinary remedy of equitable tolling,
and the “miscarriage of justice” exception to AEDPA’s timeliness pfovisions applies only to
compelling claims of actual inﬁocence, a claim that Petitioner 'does not assert.

Having reviewed all of the documents of record in this case, We offer this Report

and Recommendation.

II. DISCUSSION.

A. The Federél Habeas Corpus Petition at Issue is Statutorily Time-Barre(i.
The Antite;rorisrri and .Effective Death Penalty Act of 1996. (“AEDPA”), which
was enécted on April 24, 1996, requires thaf federal courts give greater defereﬁ;:e to a state .'
‘court’s legal deteﬁninationé. AEDPA also amendéd 28 U.S.C. section 2244, to requife that a
strict one-year period of limitation shall apply to an application for a writ of hébeas corpus by a

person in custody pursuant to the judgment of a state court.” However, if direct review of a

5 28 U.S.C. section 2244 requires that:
(d)(1) A l-year period of limitation shall apply to an application for a writ of
habeas corpus by a person in custody pursuant to-the judgment of a State court.
The limitation period shall run from the latest of -

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for
seeking such review; :

. (B) the date on which the impediment to filing an application

created by state action in violation of the Constitution or laws
of the United States is removed, if the applicant was prevented

9
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_criminal conviction ended prior to AEDPA’s effective date, a prisoner has one year subsequent to -

the April 24,, 1996 effeptive date to properly file a habeas action. Burns v. Morton, 134 F.3d 109,
111 (3d Cir. 1998). In this case, the applicable starting pqint to examine the limitation period is
the latest date on which the jucigrnent of éehtencc became final, either by the conclusion of direct
review or the e_Xpiration of the time for seeking such review. See 28 U.S.C. § 2244(d)(1). |
Petitioner’s judgment of sentence became final on March 28, 2006, ninety days
after the Pennsylvania Supreme Court dehi_ed his petition fof. allov-vance. of appeal ahd the time
for seeking discretionary review with the United States Supreme Court expired. See U.S.
Supreme Cdurt Rule 13 (allowing ninety days to file a petition for writ of certiorari); Kapral v.
‘United States, 166 F.3d 565, 570-571 (3d,CiAr.’ 1999) (judgment of sentence becqmes ﬁhal at
conclusion of direct review or expiratioh of time for seeking such review). Accordingly, the one-
year time limit for Petitioner to timely file a federal Petitioh for. Writ of Habeas Corpus begah on
March 28, 2006. In the‘ absence of any statutory or equitable tolling, Petitioner, therefore, would
have been required to file his federal habeas petitioh on or before March 28, 2007. Petitioner,

however, did not file his federal habeas Petition ﬁntil November 24, 2017, more thah ten years

after the limitation period expired.

from filing by such State action;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Court, if the right has been
newly recognized by the Supreme Court-and made
retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or
“*  claims presented could have been discovered through the
exercise of due diligence.

28 U.S.C. § 2244(d)(1).

10
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We note, howevef, that because AEDPA’s one-year statute of limitations is
subject to both statutory and equitable tolling, we must examine whether the instant habeas
Petition may be considered timely filed under either concept. 28 U.S.C. § 2244(d) (enumerating

statutory tolling provisions); Merritt v. Blaine, 326 F.3d 157, 161 (3d Cir.), cert. denied, 540 U.S. |

921 (2003) (holding AEDPA’s time limit is subject to the doctrine of equitable tolling, a
judicially crafted exception). |

B. The Federal Habeas Corpus Petition at Issue is Not Eligible for Statutory or
. Equitable Tolling,

AEDPA’s one-year statute of limitations is subject to both statutory and equitable

tolling. 28 U.S.C. § 2244(d) (enumerating statutory tolling pfovisions); Merritt v. Blaine, 326

F.3d 157, 161 (3d Cir.), cert. denied, 540 U.S. 921 (2003) (holding AEDPA’s time limit is
subj ect to t\he doctrine of equitable tolling, a judicially crafted exception). -

1_. Statutory Tolling -

We npté initially that Petitioner is not entitled to a new, extended deadline for
AEDPA’s limitation périod pursuant to 28 U.S.C. § 2244(d)(1). Petitioner does nc;t allege, nor is
there .evi.dence to deanstrate that state action preve’nted the timely filing of his habeas action.
28 U.S.C. § 2244(d)(1)(B). In addition, Petitioner has not.made a showing that the factual. |
pfedicate of his claims was nof discov‘.erable through the exercise of due diligence long ago. 28
U.S.C..§ 2244(d)(1)(D). It appears, however, that Petitioner is attempting to avail himself of 28
U.S.C. § 2244(d)(1)(C) as his basis for why his habeas Petition is timely, noting that it was “filed
Within 60 days of the court;s, decision in BASIL BROOKS V. ROBER-TGILMCRE.’_’ See

Petition at 19, Docket No. 3.

11
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Section 2244(d)(1)(C) states that AEDPA’s one-year limitations period
commences, inter alia, on “the date on which the constitutional right asserted was initially .
recognized by the Supreme Court, if the right has been newly recognized by the Supreme Court

and made retroactively applicable to cases on collateral review.” Id. The case upon which

Petitioner appears to rely, Brooks v. Gilmore, No. CV 15-5659, 2017 WL 3475475 (E.D. Pa.

Aug. 11, 2017), appeal dismissed sub nom., Brooks v. Superintendent Greene SCI, No. 17-2971,

2018 WL 1304895 (3d Cir. Feb. 28, 2018), is not a United States Supreme Court case, but,
£

rather, was decided by the Honoral;le Gerald A. McHugh of this District. Brooks is clearly not a
Supreme Court caée, nor does it announce a newly recognized constitutional right that is |
retroactively applicable to cases on collateral reviéw, as § 2244(&)(1)(C) requires. Accordingly,
Petitioner’s attempt to availl himself o.f 28 U.S.C. § 2244(d)(1)(C) fails; the claims alleged invthe
Petition do not rely ona new rule of federal constitutional law of retroactive application. 28
U;S.C. § 2244(d)(1)(C).

~3 With respect to Petitioner’s PCRA filing, we note that the 1imitati§ns period will
be statutorily tolled for the fime ciurin g which a “properly filed” application for state post-
conviction or other collateral review i.s pénding. See 28 U.S.C. § 2244(d)(2). However, if a

PCRA petitibn is not timely filed, it is not considered properly filed in order to toll the AEDPA

one—y’éar statutory time period. Pace v. DiGuglielmo, 544 U.S. 408, 417 (2005).

Petitioner’s first PCRA petition was filed on February 2, 2007, during the running
of the one-year habeas ;:lock. Because 311 days of the one-year time period had elapsed, the
clock was tolled with appfoximateiy 54 days remaining before expirétion. See Fed R.Civ.P.

6(a)(1). On November 17, 2010, Petitioner’s PCRA pétition was no longer pending when the
. o4 _ ’ '
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Supreme Court dismissed his appeal. As a result, the one-year statutory period resumed on

, Noyember 17,2010, and expired 54 days later on J\anuar'y 10,2011. The présent Petition was

| filed on"Novembe} 2;’ 2017, nearly seven years after th,e. period of limitation exi)ired.7
Petitioner’s _second ‘PCRA petition, filed on September 1, 2015 does not give rise

to statutory tolling. This petition has been ruled uhtimely by both the PCRA court and Superior

Court,® and was not properly filed.” See Pace v. DiGuglielmo, 544 U.S. 408, 417 (2005)
(“Because the state court rejected petitioner’s PCRA petition as untirhely, it was not ‘properly

filed,” and he is not entitled to statutory tolling under §-2244(d)(2)”).

2. Egultable Tolhng

This Court must next examlne whether AEDPA’s statute of 11m1tat10ns should be

equ1tably tolled to consider the Petition t1mely filed. Robmson v. Johnson, 313 F.3d 128, 134

6 In the Third Circuit, a timely filed collateral relief petition is considered pending until 30 days -
after the appeal from its grant or denial is.completed, regardless of whether the Petitioner seeks discretionary review
of the appellate decision with the Supreme Court of Pennsylvania. See Swartz v. Myers, 204 F.3d 417 (3d Cir.
:2000). Howeyver, a collateral relief petition is not considered pending during the time after the completion of the-
state’s review during which certiorari could be sought in the Supreme Court of the United States. See Stokes v. The
District Attorney of the County of Philadelphia, 247 F.3d 539 (3d Cir. 2001). ““[I]t seems clear that Congress
intended to exclude potential Supreme Court review as a basis for tolling the one year limitations period.”” Id. at 542
(quoting Isham v. Randle, 226 F.3d 691, 695 (6th Cir. 2000), cert. denied, 531 U.S. 1201 (2001)(further citation
omitted)). In reaching this decision, the Third Circuit recognized that all several other circuits which have discussed
this issue have all reached the same conclusion. Id. at 542.

’ . Even if this Court were to consider the date that Petitioner signed his motion to preserve (see
Docket No. 1) as the filing date of his habeas Petition, we note that Petitioner would still clearly be time-barred.
Petitioner signed his Motion to Preserve Filing of Writ of Habeas Corpus on October 26, 2017, and it was filed on
October 30, 2017. See Docket No. 1.

8 Commonwealth v. Twitty, No. 3282 EDA 2016, 2018 WL 3582355, at *3 (Pa. Super. July 26,

2018).

? Petitioner’s third PCRA petition, filed on October 10, 2017, was dismissed by the PCRA court on
July 13, 2018 as premature on account of Petitioner’s then pending appeal in the Superior Court. See State Court
Docket; Court of Common Pleas of Philadelphia County, CP-51-CR-0303181-2003. Like Petitioner’s second PCRA
petition, his third PCRA petmon was also untimely, and, therefore, was not properly filed. See Pace, 544 U.S. at
417.
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(3d Cir. 2002), cert. denied, 540 U.S. 826 (2003)(citing Miller v. New Jersey State Dep’t of

Corr., 145 F.3d 616, 617-618 (3d Cir. 1998)(citation omitted). The limitation period WiH be

equitably tolled when the principles of equity would make the rigid application of a limitation

period unfair. Satterfield v. Johnson. 434 F.3d 185, 195 (3d Cir. 2006); Jones v. Morton, 195
F.3d 153, 159 (3d Cir. 1999).

Miscarriage of Justice -

Petitioner asseﬁs that he is entitled to equitable tolling because he fits into. the

- miscarriage of jus'gice exception to AEDPA’s statute of limitations. See Pro-Se Petitioner Reply
to Respo_ndent’s Answer to Writ of Habeé§ Corpus (“Petitioner’s Reply”), Docket No. 20. Morev
speciﬁcally, Petitiong:r avers that he “suffe?ed a miscarriége of justice[] due to the hypothetical

jury instruction that improperly elevated the level of doubt necessary to secure an acquittal.” See

Petitioner’s Repiy at2,5,7. Petitionef again cites Brooks, supra, arguing that “a deniai' of a fair
trial due to tﬁe judge’s deficient jury instruction amounts to a mi_scérriage of justice.” See
Petitioner’s Reply at 2. As correctly noted by Respondents, however, “miscarriage of justice” in
the habeas context fs a term of art, which follows the same legal\‘ requirements as the actual
innocence exception. See Surreply in Further Oépositidn to Petition for Writ of Habeaé .Corpus
(Respondents’ Surreply”), Docket No. 22 at 2. |

| “To show a fundamental miscarriage éf justice, a petitioner must demonstrate that
. he is actually innocent of tile crime.” Keller v. La.rk‘ins, 251 F.3d 408‘, 415-416 (3d Cir. 2001).
In this context, “‘actual innocence’ means factual innocence, not mere legal insufficiency.”

Bousely v. United States, 523 U.S. 614,‘ 623 (1998); United States v. Garth, 188 F.3d 99, 107 (3d

Cir. 1999). Neither the United States Supreme Court nor the Third Circuit has addressed
¢ ' .
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whether there is an “actual innocence” exception to the AEDPA statute of limitations. See

LaCava v. Kyler, 398 F.3d 271, 274 n.3 (3d Cir. 2005) (declining to address whether petitioner’s

'~ actual innocence claim could overcome AEDPA time bar); Hussman v. Vaughn, 67 Fed. Appx.

667, 669.(3d Cir.) (finding petitioner had no basis to assert an actual innoéence claim and
declining to rule on issue)(not precedential), cert. denied, 540 U.S. 930 (2003).
# Assuming, arguendo, that an actual innocence exception does apply to the

AEDPA statute of limitations, Schlup v. Delo, 513 U.S. 298, 321-324 (1995), requires that a

petitioner must present “new reliable evidence - whether it be exculpatory scientific evidence,
trustworthy eyewitness accounts, or critical physical evidence - that was not presented at trial” -

showing that in light of that new evidence, “it is more likely than not that no reasonable juror

would have found [him] guilty beyond a reasonable doubt.” Id. at 324, 327. See also Hornihg V.
Lavan, 2(;06 U.S. App. LEXIS 24678, at *6-*12 (3d Cir. October 2, 2006) (applying Schlup |
standard and explainihg “actual innocénce” reqﬁires shoWing of due diligence). Evidencé is new
if it was not avéilaBle at trial or could not have been discovered earlier through reasonable

&

diligence. Goldblum v. Klem, 510 F.3d 204, 226 n.14 (3rd Cir. 2007); Hubbard v. Pinchak, 378

F.3d 333, 340 (3d Cir. 2004), cert. denied, 543 U.S. 1070 (2005) (petitioner’s own testimony ﬁot
“new” under Schlup analysis because it was available at trial).
Petitioner cannot satisfy this burden. In fact, as correctly noted by Respondents
(Respondent’s Surreply at 3-4), the habeas Petition and Petitioner’s sﬁbsequent ﬁlings do not
‘ e\;en allege his innocence. Petitione‘r has not ;submitted any evidence, such as scientific evidence,
eyewitness accounts, or physical evidence, _which would tend to support a finding of actual

innocence. To the contrary, Petitioner attempts to treat his allegedly meritorious claim as
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evidence that there was a miscarriage of justice sufficient to excuse his noncompliance with

 AEDPA’s statute of limitations. See, e.g., Petitioner’s Reply at 2 (“clearly a denial of a fair trial

due to the judge’s deﬁcient jury instruction amounts to a miscarriage of justice™); 5 (“clearly a
denial of a consti’;utionél right to a fair trial prerﬁised ona defective jury instruction createé a’
miécérriage of justice”); 7 (“BASIL BROOKS establishes a miscarriage of justice and a violation
of Petition'er’s 14th Amendment right to due process of law”). We agreé with Respondents in E
thét under Petitioner’s “conception of the miscarriagé of jlustice exception, any meritorious claim

could evade AEDPA’s one-year time bar, no matter how untimely filed. Such a limitations

“period is no Hmitatipn at all.” Respohdents’ Surreply at 4. -“[W]ithbut any new evidence of

innocence, even the existence of a concededly meritorious constitﬁtional violation is not in itself
sufﬁcient té establish a miscarriage of jusﬁce that would alloW a habeas court to reach the merits
of a barred claim.” Schlup, 513 U.S. at 316.

Petitioner doés nbt satisfy the stringent standard set forth in&;_mp. Mpreover, in

connection with an actual innocence evaluation, it is necessary to determine whether it is more

| likely than not that no reasonable juror would have found Petitioner guilty beyond a reasonable

doubt. The Supreme Court in Schlup made clear that this was a far more demanding inquiry than |
merely having the reviewing court determine whether the new evidencé created a reasonable
doubt. Id. at 329. To the contrary, the reviewinglcdurt must be satisfied that, in light of the new
evideﬁce,‘not even one juror acting reasonably would have found the petitioner guilty beyohd a
reasonable doiubt. Id. | Petitioner cannot meei this test, and we conclude that Petitioner has failed
to meet the actual innocen;é exception (assuming one exists) to the AEDPA statute of

limitations. See Schlup, 513 U.S. at 331-332 (a court evaluating a gateway actual innocence
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claim may consider how the timing of the submission and the likely credibility of the affiants
bear on the probable reliability of that evidence).

Equitable Tolling Analysis

Courts must be sparing in their use of equitable tolling. Seitzinger v. Reading

Hosp. & Med. Ctr., 165 F.3d 236, 239 (3d Cir. 1999). In fact, the United States Court of Appeals
for the Third Circuit has held that equitable tolling is proper “only in the rare situation where [it]

is demanded by sound legal principles as well as the interests of justice.” United States v.

Midgley, 142 F.3d 174, 179 (3d Cir. 1998)(citation.omitted). “The two general requirements for
equitable tolling: (1) that ‘the Petitioner has in some extraordinary way been prevented from
vasserting his or her rights;” and (2) that the petitioner has shown that ‘he or she exercised

' reasonable diligence in investigating and bringing [the] claims.”” Merritt v. Blaine, 326 F.3d ‘

157, 168 (3d Cir. 2003), citing Fahy v. Horﬁ, 240 F.3d 239, 244 (3d Cir. 2001). Mere excusable

neglect is not sufficient. Miller, 145 F.3d at 618 (quoting New Castle County v. Halliburton

NUS Corp., 11 1 F.3d 1116, 1126 (3d Cir. 1997) and citing Irwin v. Dep’t of Veterans Affairs,

498 U.S. 89, 96 (1990)).

The Third Cifcuit has set forth the following three circumstances in which
equitable tolling vis permitted: (1) if the [Respondent] has actively misled the [Petitioner]; (2)if
the [Petitioner] has in some extr'aordmary way been prevented from asserting his rights, or (3) if

[

the [Petmoner] has timely asserted his rights mistakenly in the wrong forum. Fahy v. Horn, 240

F.3d 239, 244 (3d Cir. 2001), cert. denied, 534 U.S. 944 (2001)(c1t1ng Jones, 195 F.3d at 159
(citations omitted)). “In non-capital cases, attoi'ney error, miscalculation, inadequate research, or

other mistakes have not been found to rise to the ‘extraordinary’ circumstances required for
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- equitable tolling.” Fahy, 240 F.3d at 244. The habeas petitioner bears the burden of

demonstrating both his entitlement.to equitable tolling and his due diligence. Pace, 544 U.S. at

418; Cooper v. Price, 82 Fed.Appx. 258, 260 (3d Cir: 2003); Brown v. Cuyler, 669 F.2d 155, 158

(3d Cir. 1982); United States v. Soto, 159 F.Supp.2d 39, 45 (E.D. Pa. 2001) (Van Antwerpen, J.).

Petitioner asserts in his Reply that “he is entitled [to] equitable tolling[] for all the
foregoing reasons.” See Petitioner’s Reply at 6. Other than asserting the “miscarriage of justice”
exception, which this Court has already determined does not apply, Petifioncr does not assert
with any specificity wh{[:Wg equitable tolling in this matter. Certainly,

Petitioner has failed to assert any of the above three circumstances which the Third Circuit has

previously determined would bermit equitable tolling. In fact, as correctly noted by RespOndents,

the only point that even remotely may sound in equitable tolling is Petitioner’s remark that h

R e e =
e et T T o ~

“from February 2010 until May 2011 was in the state of Michigan due to overcrowding in [the] -

Pennsylvania prison system,” and that “during this time [he] was outside of Pennsylvania[’s]

~jurisdiction.” See Petitioner’s Reply at 3. We agree with Respo ents_thaLPet\iticEei‘ﬁo_ffers_no

reason why this would constitute an ‘extraordinary circumstance,” nor does he explain how his

_—
incarceration in Michigan caused his failure to file a timely petition[,] particularly since he

waited over six years after his return to Pennsylvania to file his petition.” " See Respondents"'

Surreply at 6.
- We conclude that Petitioner has failed to make the threshold proffer necessary to

justify this Court’s further consideration of his demand for equitable tolling,'® much less to hold

1o In determining whether extraordinary circumstances exist to warrant the application of equitable

tolling, this Court must also examine Petitioner’s due diligence in pursuing the matter under the specific
circumstances he faced. Traub v, Folio, No. 04-386, 2004 WL 2252115, at *2 (E.D. Pa. Oct. 5, 2004) (citing
Schleuter v. Varner, 384 F.3d 69 (3d Cir. 2004))(affirming dismissal of habeas petition as time barred and not
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an evidentiary hearing. See Zettlemoyer v. Fulcomer, 923 F.2d 284, 298 n.12 (3d Cir. 1991)

(petitioner not entitled to evidentiary hearing based on “bald assertions and conclusory

allegations”); Mayberry v. Petsock, 821 F.2d 179, 185 (3d Cir. 1987) (same), cert. denied, 484

U.S. 946 (1987); Brown, 669 F.2d af 158 (petitioner bears burden as to all factual and procedural
requirements). See generally Pace, 544 U.S. at 418 (petitioner bears burden of demonstrating
both entitlement to equitable tolling and his due diligence). |
C. Certificate of Appealability.

When a district court denies a habeas pétition on procedural grounds without . |
_ reéching the underlying constifcutional claims, a certificate of appealability should issue only' if
| (1) the petitiﬁn staieé a valid claim fér the denial of a constitutional right, and (2) reasonable
jufists would find it debatable ‘whether the bdistrict couﬁ was correct in its procedural ruling.

Slack v. McDaniel, 529 U.S. 473, 484 (2000). In this case, réasonable jurists could not disagree

 that the instant Petition is time-barred. It is statutorily barred, and neither statutory nor equitable
. tolling apply to this Petition.

For all of the above reasons, I make the following: N

entitled to equitable tolling because lengthy periods of time had elapsed following his conviction before he sought
relief). It is Petitioner’s burden to show that he acted with reasonable diligence and that extraordinary circumstances
caused his petition to be untimely. Id.

Under the circumstances of this case, Petitioner did not act in a reasonably diligent fashion because
a reasonably diligent petitioner would have acted promptly to preserve his rights not only in the state court, but also
in this Court. Petitioner fails to allege any steps that he took to timely file the instant federal habeas petition. None
of the circumstances which warrant equitable tolling apply in this case to render the instant Petition timely. Fahy,
240 F.3d at 244, '
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RECOMMENDATION

ANDNOW, this  §<  day of August, 2018, IT IS RESPECTFULLY

RECOMMENDED that the instant Petition for Writ of Habeas Corpus ﬁléd pursuant to 28

U.S.C. § 2254 (Docket No. 1) should be DENIED with prejudice and DISMISSED without an’

evidentiary hearing. There is no probable cause to issue a certificate of appealability.
The Petitioner may file objections to this Report and Recomniendation. See Local

Civ. Rule 72.1. Failure to timely file objec_ﬁons may constitute a waiver of any appellate rights.

BY THE COURT: S

(P

- HENRY S. PERKIN
UNITED STATES MAGISTRATE JUDGE
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'IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

'ANTHONY TWITTY, s CIVIL ACTION
Petitioner, .
\2 ' ‘No. 17-5016
BARRY SMITH, ET AL., ;
Respbndents.

ENTD MAY 1 4 2019

ORDER |
- AND 'NOW, this 13" day of May, 2019, uﬁon careful and independent consideration of
the Petition for a Writ of Habeas Corpus Under 28 U.S._C; ‘§ 2254 (Doc. No. 3), and after revie_w
of the Report and Recomihendation of United States Magistrate Judge Harxy S. Perkin (Doc. No. |
23), and Petiﬁoner’s'Objections there'to (Dec. No. 26), I find as follows:

1. In. .2603, Petitioner, Anthony Twitty, was convicted- 0f, among other things?. rape and
involuntary deviate sexual intercourse.! His conviction was affirmed on direct appeal by .
the Pennsylvania Superior Court, and the Pennsylvania Sepreme Court denied direct
review in 2005. o

2. In 2007, Petitioner filed a petition for state collatefal review under the Pennsylvania Post-
Conviction Relief Act (“PCRA”). The petition was dismissed without an evidentiary

: hearing. In 2010, the Pennsylvania Superior Court affirmed the dismissal of the petition,

and the Pennsylvania Supreme Court denied review.

! The complete factual and procedural background of this matter is not recounted here as it is fully set out
.in Judge Perkin’s Report and Recommendatlon (See R&R 2-9.)

1
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3. Approximately seven years later, in October 20i7, Petitioner' initiated these federal habeas
proceedings, pro se, contending that an improper jury instruction regardrng the burden of
proof was given during his 2003 trral, and that his trial counsel was ineffective for failing
to object to it. | |

4. In his Report and Re‘commendation (“R&R™), JudgePerkin recommended denying the
Petition as time-barred under the one-year statute of limitations for a federal habeas petition
setoutin28 U.S.C. § 2244(d) Judge Perkm noted that Petrtroner s conviction became final |
on March 28, 2006 after the Pennsylvania Supreme Court declined to review ' the case on
direct appeal, and the time for seeking a writ of certiorari from the United States Supreme
Court expired.dPetitioner, however, did not file his federal petition until late 2017——-more
than ten years later. Judge Perkin further concluded that the Petition did not satisfy any
statutory or equitable grounds for tolling. (See R&R 9—19 )

5.. Petitionér has ﬁled objectlons to the R&R 1 W111 review de novo those portlons of the R&R.
to which Petitioner has specifically o_bjected,'but will otherwrse not re-address the i issues

discussed in the R&R apart from noting thath Judge Perkin addressed the pertinent issues

thoroughly and correctly. _S__e_e Goney v. Clark, 749 F.2d 5, 6 (3d Cir. 1984) (holding that

de novo review by a district court is not required where no specific objection to the report
and recommendation is made). |

6. Petitioner essentially raises three objections to the R&R, none of which have any merit.

First, Petitioner objects that Judge Perkin did not reach the merits of his ineffective

* assistance of counsel claim, and instead denied the Petition on the grounds that it was time-

barred. (See Pet’r’s Objections 5—7:) Hovsrever, a court need not reach the merits of a habeas

claim if the petition is barred by the statute of limitations set out in § 2244(d) and is not

( Ar8)



: sﬁbjéct to statutory or equitablé tolling. See, e.g., Merriti v. Blaine, 326 F.3d 157, '161 (3d
Cir. 2003) (affirming district court’s dismissal of petition as tfme-bafred without reaching |
merits of the habeas claim). : |

. Second, Petitio_nef conteﬁds that Judge Perkin erred by finding “thé March 28, 2007 date
“as being thc; date that he was to file his [federal habeas] petition,” and notes that the PCRA
court reinstated his right to appeal t_hat court’s denial of his PCRA petition on April 29,
2009. (Pgt’r’s Objectibns 2,4) B_ut that.misstétes Judge Perkin’s conclﬁsion. As Judge
Pérkin concluded, while Pe.t.itio.ner’.s PCRA petition 'did toll the statute of limita'tions for
filing his federal habeas petition (and but for the filing of a PCRA petition, Petitioner’s
federal habeas petition would have‘been due by March 28, 2007), Petitioner’s PCRA
~ petition was no longer pending after the Pennsylvania Supreme Coﬁrt ultimately denied
review of fhe pétition in 2010. Aﬁd yét, Petitioner did not bring his federal habeas petitibvn '
' until nearly seven years latér——long after the expiration of the statﬁte of limitétions‘. (See
| R&R 12-13.) | | | | |

. Third, Petitioner Ql;je;:ts to Judge Perkin’s recomfnendatidn thét a certificate of
| appealébility (“COA”) be denied, contending that, in order to obtain a COA, he “need only
show that [a] reasonable jurist woﬁld find it debatable whether Petitioner states é valid
claim of the denial of a constitutional right,v and that [a] jurisf of reasbn .would find it

- debatable whether the district court was correct in its procedural ruling.” (Pet’r’s

Objections 2, 7-8 (citing Slack v. McDaniel, 5‘29 U.S. 473 (2000.))) However, Petitioner
does not explain how jurists of reason could debate the timelinesé of his federal habeas
petition. Indeed, as explained above, the untimeliness of the Petition is beyond serious

dispute.
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WHEREFORE, it is' hereby ORDERED that:‘
e Petitioner’s Objections (Doc. No. 26) are OVERRULED.
e The Report and Recommendation (Doc. No. 23) is APPROVED and ADOPTED.
o The Petition for a Writ of Habeas Corpus (Doc. No. 3) is DENIED and '
DISMISSED WITH PREJUDICE. |
e No certificate of appealgbility shall issue because jurists of reason would not find

it debatable whether the Petition is barred by the statute of limitations set out in -

§ 2244(d). Slack v. McDaniel, 529 U.S. 473, 484 (2000).

e The Clerk of Court shall CLOSE this case.

BY THE COURT:

/1 fe L

'MITCHELL S. GOLDBERG;T.
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IN THE UNITED SIATES DISTRICT COURT
FOR THE EASTERN DISIRICT OF PENNSYLVANIA

ANTHORY ‘TWRTTY, '_ )

PETITIONER . y e -
V. ' o 3 ' .
. . _ - -~ > - O
BARRY SHITH, ~ TRIAL QOURT £LP S/ -CA 0303(8( ~003
SUPERINTENDENT SCI-HOUTZDALE, PA. ) |
RESPONDENT

MOFION FOR RELIEF PURSUANT TO RULE 60(5)(6)
AND IN L‘fi%i% WITH ‘I’{;&“ COURT gt AF?E&L& RECIENT DECISION
NOW %KS THE PRO-SE Pﬁf@ﬁﬁgﬂ AND DO HEREER HOVE  THE HONORABLE JUDGES 1@ GRANT
THE HEREIN REQUESTED RELIEF, AND AVER THE FOLLOWING: , -
1. The Potitioner is incaccerated serving a 44 to 82 yearsentence. He is indigent

‘and camot afford the fees and cost asz;:eciamd with this fziiny imaeré at P.0. &.:aa

- 1090, Houtzdale, Pa. 16698-1000

This court has  jurisdiction in the interest of justice, wherein & wmanifes

[ X B

injustice has cocurred which no azxzz ized soclety can tolervate. The U.5. Court of
Appeals for the Thied Clreuit Recently decided Satterfield v. DA Philadalphia. The

~ gourt held for the First time that a Rule 60 Votion ¢an be besed on & ehahige ia the |

law, provided the change i¢ extraordinary. The court granted Rule 60(b)(6) relief.
The court reaffirmed McGuiggin v. Perkins, U.S., 133 S.ot. 1924, 185 L.ed.2d 1019
(2018). wnich held that a credible claim of actual innccence or mlscariiage of
justice falls within an esception to the AEDPA's ome year Statute of Limitations.

- Satterfield filed a Rule 60 Motion citing MeQuiggin es an interveniug ¢hange in the

law. The U.S. Court of appenis hald that McQuiggin was the kind of extracrdinaxy
case that supporte a Rule 6U -Motion. The decision is consistent with Rivaz V.
Fischer, 687 A.3d 514, 549 (Zd Cir. 2012). N .
cently the U.S. Courtc of appeals for ths Third Circuit, Hes decided Sattecfield v.
Da Philedelphia. Alter thirty-two(3Z) years Saterfield filed a Rule 60(b)(6)
M¥otion, where Sattecfield was unable to present hiis ei&%n&i% evidence which would
show his innocemce. The court veaffizmed MeQuigein v. ?e:n%, UeBevey 133 Sucto
1924, 185 L.ed.2d 1019 (2013). R

Pucsuant to Ihomas, the standerd is met for ::si&c&irsi&gﬁ' of jusszi;,fa if the
petitioner can demonstrate either: (a) IHE PROCEEDING ‘%,E;:ui.} NG TN HIS CONVICTION
WAS SO UNFAIR THAT A WISCARRIAGE OF JUSTICE OCCURRED L WHICH W0 CIVILIZED SOCIELY

S A}
[ waa[/,y_,ﬂ)( 4 ;39, @) |



CAN TOLERATE: OR (b) UE IS INNOCENT OF IHE CRIMES CHARGED. Compomwealth v. Szuchon,
633 A.2d 1098; Commonwealth v. Beesley, 678 A.2d 773 (1996); Commuwealth v.
Romansky, 702 A.2d 1064, The case Sub Judice presents one of the rere instances
whan the above is unambigiously mnt. Petitioner naintains that he is i,mmm%s,
also established in Sazmx:fg&la., the actions taken viclated his Due Process rights
- and manifest finjustice occurved. The court awst also comsider that Petitioner
suffered layered ineffective assistence ¢f coungel, and viclstion of an effective
appesl. Which is g&arameaﬁ by the Constitution of Pennsylvanis., one of the
grounds enumerated in 42 Pa. C.S. §9542(a)(2) involves claims alleging ineffective
assictance of counsel, Thus, the PFORA provides relief to those iadividusls whaose
convictions or sentences vesulted from ineffeative assistance of counsel which,in
~ the circumstences of the particular case, so undermined the teuth-determining
‘process that no relisble adjudication of u;;l'* or imnbcence could have taken place.
42 Pa, C.8. 9542(5)(2)(ii). The cowrts have interpreted this to mesn that in ovder
to obtaln relief on a cleim slleging ineffective sgsistance of counsel, a
petitioner must prove that :(i) the claim mciérl;irg the ineffectivenass zlaim has
~argusble merit; (2} counsel's actions lacked any ressonable basis; and {3)
counsel's actions zesulted in prejudics to peticioner, Comonwsalth v. Collins, 957
Ad2d 237 (2008). 4nd the grounds counsel falled to raise wff‘amd potential for
‘%wﬁ: 56 subs%:&“imd; greater than the course astually pursued. Comnormcalfh v
Williams, 89¢ A.2d 1060 {2006). Coumsels feilure to pursue the fssues would have
produced & better outecus for the defense. Relief is warrented due to the recent
decision in Satterfield, id. ;%m‘ ralatsd cases.
- Additionaily, this Petition is Filed within Sixty(60) f’is}., of the decizicn in
Satterfield. ,
Wneve counsel gave falss festimony copcerning a cruclial .:d;i."i, witness.
Whare Petiticner suffexca prejudice by the in court ideatification, by Fopson,
wiile Petitioner was shackled, Which is even more que
WHEREFCRE, Petitioner moves for an acquittal; new f(rial, the cight to establish
All grounds as stated nervein, and in line withh Basil Brooks. Not excluding
such other relief the court deems in the interest of justice.

| RESPECIFULLY
| (Aihby £ st
. ' . {g%ﬁ*}?ﬁ%‘iif“f, / ST
| st & Y416
pazes__AJov o ﬁéi; BOK 1000, HOUTZDALE, PA. 16698-1000
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 DATE:_ /VO{'/ . 2017
" GGiFILE. ‘

CFRTIFICATE OF SFRVICE:

I, D0 HERERY CERTIFY THAT T AN THIS DAY SERVING UPCN THE U.S. DISIRICT COURT
FOR THE EASTERN DISIRICT OF POWNSVLVARIA. Y MOTION FOR RELIEF FURSUANT 1O

RULE 60(b)(6) ARD IN LINE GITH THE COURT OF APPBEALS RECENT DECISION. FOR

FILING AND DISTRIBULION.

I A4 ALSO SERVING A TRUF AND CORRECT CCPY CF THE SAME UPON THE FOLLOWING
PERSON: ' '

TC:OFFICE OF THE DISTRICT ATTORNEY PHILADFLPHIA

3 SOUTH PENN SQUARE
PHILA, PA. 19107

Gt s

ANTHONY THITIY, RED4SE

st & /7 YYl
- PO, BOX 1000
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BARRY SMITH,

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANTHONY TWITTY,
‘ - Petitioner

v. i  CIVILACTIONNO.17-CV-5016

' Respondents. o | FILED _NOV 28 2017
ORDER

Petitioner filed a “Motion to Preserve Filing of Writ of Habeas Corpus Due to the Courts
Recent Decision in Basil Brook v; Robert Gilmorein the Alternative to ‘Apply Rule 60.” Therein v
he attempts to challenge the conviction or sentence imposed by a state court. Contrary to Local
Civil. Rule 9.3(b) and Rule 2 of the Rules Governing Section 2254 Cases in the United States
District Courts, Petitioner did not use the current standard 28 U.S.C. § 2254 form as has been
required by this court since J uly 2010 Use of the court’s current standard form in proceedings
under 28 U.S.C. § 2254 is necessary to assure that a petltloner is made aware of the warnings
required pursuant to United States v: Thomas, 221 F 3d 430 (3d Cir. 2000) (relatmg to the statute
of limitations set forth in 28 U.S.C. § 2244(d)); and Mason v. Meyers, 208 F.3d 414 (3d Cir.
2000) (relatmg to llmrtatlons on the right of the petltloner to file'a “second or successive”
petition under 28 U.S.C. § 2254). The court notes that the spec1f1c Thomas and Mason warnings
are included in the introductory text of the current standard form. The court also notes that
Petitioner did not pay the required filing fee or file an application to proceed in forma pauperis.

~ AND NOW, this Q? ﬁ“; day of Noven1ber 2017, IT IS HEREBY ORDERED that:
1. Petitioner’s motion .to.preserve filing is DENIED;

2. The Clerk of Court shall furnish Petitioner with a blank copy of the Court’s

- current standard form for filing a petition pursuant to 28 U.S.C. § 2254 and an application to

ENTERED
NOV 28 2017

Cﬂ@\, A> CLERK OF COURT



proceed in forma pauperis bearing the above-capti;med civil acfion number;

3. Petitioner shall complete this court’s current standard form of petition as directed
by Local Civil Rule 9.3(b) and Rule 2 of the Rules Governing Section 2254 Cases in the United}
States District Courts, sign the completed petitibn, and retljm it to the Clerk of Court within
thirty (30) days, failing which this civil action will be dismissed without further notice; and,

| 4. Petitioner shall complete the applicaﬁon to proceed in forma pauperis and return it -
to the Clerk of Court, or pay the $5.00 filing fée, within thirty (30) days of the date of this Order.
If Petitioner does not comply with this provision this action will be dismissed without further

notice.’

L =

MITCHELL S. GOLDBERE; J.

'If Petitioner returns the appllcatlon to proceed in forma pauperis, he shall include the required

certification of a prison official.
(APP- A >



Case: 19-2521 Document: 003113421058 Page: 1  Date Filed: 12/02/2019

BLD 047 : ‘ ' / November 21,2019
UNITED STATES COURT OF APPFALS FOR THE THIRD CIRCUIT

No. 19-2521

ANTHONY TWITTY, Appellant
V.
SUPERINTENDENT HOUTZDALE SCI; ET AL.
(E.D. Pa. Civ. No. 2:17-cv-05016) |

resents ANBRO, GRE'TNAW AY, JK. and BIBAS, Circuit Judges

~ Submitted is Appellant’s Apphcatlon for a Certificate of Appealablhty
under 28 U.S.C. § 2253(c)(1) in the above-captioned case.

in the above-captioned case.
' ' ' Respecttully,

Clerk

ORDER

The foregoing application for a certificate of appealability is denied. For substantially the

reasons given by the District Court, Appellant has failed to show that jurists of reason

would debate the District Court’s decision to dismiss his 28 U.S.C. § 2254 petition as

untimely. See 28 U.S.C. § 2244(d); Slack v. McDaniel, 529 U.S. 473, 484 (2000). -
Appellant also has failed to make a substantial showing of “extraordinary circumstances”

wairranting equitable tolling of the limitation period. See Hoiland v. Fiorida, 560 U.S.

631, 649 (2010); McQuiggin v. Perkins, 569 U.S. 383, 392, 398 (2013). Finally, jurists

of reason would not debate the District Court’s denial of Appellant’s “Petition for

Hearing or Rehearing En Banc,” which essentially sought relief under Federal Rule of

Civil Procedure 59(¢). See Blystone v. Horn, 664 F.3d 397, 414-15 (3d Cir. 2011).

By the Court, .

s/Thomas L. Ambro, Circuit Judge

Dated: December 2, 2019

A True Copy

@zﬁw\ﬁéfj o“jw‘

" Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate
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Tmm/cc: Anthony Twitty
Michael R. Scalera, Esq.
 Ronald Eisenberg, Esq
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Case: 19-2521 Document: 31 | Page: 1 Date Filed: 01/21/2020-
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 19-2521

ANTHONY TWITTY,
Appellant

o
SUPERINTENDENT HOUTZDALE SCI; '
THE DISTRICT ATTORNEY OF THE COUNTY OF PHILADELPHIA
THE ATTORNEY GENERAL OF THE STATE OF PENNSYLVANIA

(E.D. Pa. No. 2-17-cv-05016)

Present: AMBRO, Circuit Judge

1. Reply by Appellant to Court’s Order dated 12/31/19, Construed as a
Motion to File Petition for Rehearing Out of Time.

Respectfully,
Clerk/pdb

ORDER

The foregoing Reply by Appellant to Court’s Order dated December 31, 2019, construed
as a Motion to file Petition for Rehearing out of time is granied.

By the Court,

s/Thomas L. Ambro, Circuit Judge

Dated: January 21, 2020

PDB/cc: Anthony Twitty
Michael R. Scalera, Esq.




UNITED STATES COURT OF-' APPEALS
FOR THE THIRD CIRCUIT

19-2521

- ANTHONY TWITTY, Appellant
v
* SUPERINTENDENT HOUTZDALE SCT;

THE DISTRICT ATTORNEY OF THE COUNTY OF PHILADELPHIA;
'THE ATTORNEY GENERAL OF THE STATE OF PENNSYLVANIA

(ED. Pa. Civ. No. 2:17-cv-05016).

Before: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, Jr., SHWARTZ, KRAUSE, RESTREPO,
" BIBAS, PORTER, MATEY and PHIPPS, Circuit Judges

' SUR PETITION FOR REHEARING

Th_el petition for rehearing filed by Apbc_:llant in the above-entitled Caée having
been submitted to the judges who particii)atéd in the decision of this Court and to all th.e:
other available circuit judges of tfle circuit in‘ regular active sc;rviCe, and no judge who
concurred in the decision having asked for rehearing and a majority of the judges of the

~ circuit in regular service not having voted for rehearing, the petition for rehearing by the

e - )



panel and the Court en banc, is denied.

By the Court,

s/ Thomas L. Ambro. Circuit Judge

Dated: January 31, 2020
Lmr/cc: Anthony Twitty
Michael R. Scalera
Ronald Eisenberg

o



UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCULIT

ANTHONY ‘TWITTY, Appellant - | No. 19-2521

Vo o (E-Q.Pa. CiVo Rﬁo 2:17‘“&‘;‘{}5‘{)1‘6)

SUPERINTENDENT HOUTZDALE SCI; ET AL. )

PEITTION FOR HFARING OR REHEARING
EN BANC PURSUANT TO FED. RUL APP, PROC. 35 (b) & 40

NOW COMES APPELIANT PRO-SE AND DO HERFRY PRESENT HIS PETITION FOR HEARING OR
REHEARING EN BANC, AND AVER THE F‘OLI.CEJING.

1. THE PROCEEDING INVOLVES ONE OR MORE QUESTIONS OF EXCEPTIONAL IMPORTANCE,
EACH OF WHICH MUST BE CONCISELY STATED; FOR EXAMPLE, A PETITION MAY ASSERT
THAT A PROCEEDING PRESENTIS A QUESTION OF EXCEPTIONAL IMPORTANCE IF IT INVOLVES
~ AN ISSUE ON WHIGH THE PANEL DECISION CONFLICTS WITH THE AUTHORITATIVE
DECISIOX\S OF OTHER UNITED STATES QOURIS OF APPEALS THAT HAVE ADDRESSED THE
1SSUE.

2, This court filed an order dated December 2,2019 by Circuit judge Thomas L.
Ambro, This order denies the pﬁtltmn for writ of habeas corpﬁs, and denies a
certificate of appealabihty. '

3. Judge Ambro, states that appellant has failed to shov ‘that Junsts of
-reason would debate the district court's decision to dismiss his writ of
habeas corpus as untimely. Apparently judge Ambro totally accepts the
district court repért: and recommendation. To begin with 42 Pa. CS .§ 9345
(b)(1)(ii),(iii) in vhich the right asserted is a constitutional right that
was recognized by the Supreme court of the united states or the Supreme court
of Pennsylvania after the time period provided in this section and has been .
held by the court to apply retroactively, clearly judge Ambro has not applied
9545 (p)(1)(ii) in line with the Bennett decision in the state Supreme court "
Commonwealth V. Benmett, 930 aZd 1264 (Pa.2007) " or the circuit court's
-decision in Nara V. Frank 488 F3d 187, 199 (3d cir 2003) additionally neither
the district court nor judge Ambro agpl.md 9545 (b)(l)(i:.) in line with the
third circuit devision in Nara V. Frank id,.

4. Judge Ambro's order states the appellant has failed to show that jurist of
reason would debate the district court decision to dismiss his 28 USC § 2254
petition as untimely. The district court states in it's R&R page (6) that the
the Supreme court has rejea::ted the notion that a judicial decision can be




considered newly discovered fact pursusat to section 2545 (B)(1)(iL). The
eppellent alvays had a Constitutional right to a fair trial. So it was not
until after the appellant cowrt's detexmined that judge Remee Cardwell Hughes
Jury instruction on reasonsble doubt was unconstitutionally flawed.

- One good example is the resent decision made in Commonwealth V. Blackson,
2019 PA Super Unpub. lexis 2235 (6-7-19), the petitioner was comvicted of '
third~degree murder following a bench trial before judge Willis Berry.
Following A PCRA hearing, the judge wrote an opinfon vhich appeared to have
accepted the basic fact that the killing was in self-defense, Nevertheless, he
rvefused to vazate the conviction or reduce the sentence. Later, the judge
. himself was convicted and sentenced for a crimes involving é.iéhazzéﬁty. The
petitioner filed a PCRA petition alleging judicial bias. The new judge
-assigned to the case held the petitfon was time barred and not within any
exceptions because it was filed more than 60 days after the petitioner should
have learned about the judge wrongdoing. The Superior Court reversed, ruling
that the 60 days should be measured from the date of the judge's sentencing,
which was the date the judgment was entered. Also see COMMONMVEALTH V. BURION,
2017 Pa. Lexis 664 (Pa. Mavch 28,2017). On April 29,2011 Renee Cardwell Hughes
_announced that she was leaving the court of Common Pleas bench after 16 years
~ this came only one day after the state Supreme Court's removal of her from a
death - penalty appeal csse for altering the courtroom transcripts, to conceal
a disparaging remerks she'd made about the defendant. These revelations of -
judge Renee Cardwell Hughes pattern of misconduct began in April of 2011, and
- was unknown to the appellant at the time due to the interstate compact
brokered by Pennsylvaenia with the state of Michigan to combat over crowding in
their state vun fecilities. Appellant had no say in the matter, and was
shipped out in February Of 2010 until May~2011 see MEMORANDUM OF LAW IN
SUPPORT OF WRIT OF HABEAS CORPUS _under section EXTRAORDINARY CIRCIRMGTANCES
WARRANTING ADDITIONAL REVIEW page (10). Appellant was out of state when this
transpived and only became aware shortly before the decision in BASIL BROOKS
V. ROPERT GILMORE, SUPERINTENDENT SCI-GREEN & PA. DEPT. OF CORRECTION, Lexis
127705, ‘ . , ,
5.This information arrived here at SCI Houtzdale facility early September
2017, through the attomey of enother immate here at the facility end was not
available in the prison law library until months latter. those cases in line
with Brooks are as follow: see: Gant V. Giroux, 2017 U.S. dist Lexis 100176,
No. 17-2559 (3cir.); Ammel {. Baxter V. Superintendent SCI Cosl Township, Civ.
A. 18-46, N.T. 5/3/18 at 14 (E.D. Pa); Tyri pozes, 2019
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U.8. dist. Lexis 34018); Anthomy Corbin V. Robert Tice, 2019 U.S. dist. Lexis
8579; Robert Medowell V. Theress Delbalso, U.S. dist. Lexis 11542. In these
cases non of the defendants were eware immediately that the jury instructions
were flawed, The only difference is that there counsel had an opportunity to
challenge the jury instructions in 2 timely mammer after becoming aware of
Brooks id,. If the court dicision is allowed to stand it would be saying that
' the violation of & constitutional right to a feir trial due to & tainted,
flawed, jury instruction dvescimatter. Bven if it is determined that such an
instruction is flawed, or tainted after the fect, and would be saving that
such a instruction would not emount to o miscarriage of justice. In the case
gubjudic, e é&mﬁgg prima - facie showing is offered to demonstrate that a
miscarriage of justice may have occurred, Doctor V. Walters, 96 F.3d 675 (3nd
eir. 1?%).' A wmiscerrisge of justice is established in & feulty jury
instructions, and denfal of direct appeal, Commomeealth V. Romen, 702, A.2d
1064 (Pa.Super.1997).In this cases the jury imstruction was so prejudicial as
to amount to a violation of due process end fundamental fairness, that it
amounts to more than just some judicial decision as slluded to by the district
courts R&R (PG 6), Harris V. Moor, 2005 U.S. Dist. Lexis 292655 Grecco V.
Q'lone, 661 F. Supp. 408, 6412 (D.N.J. 1987. The courts Report And
Rammﬁ:iaﬁim (RER) nor this courts order addresses these claims for relief .
as such this court order is not a fimal order. Ses: Appellant's objections to
district courts R&R (PG.8); See ‘Commorweslth's rvesponse to writ of habeas
corpus (PG. 9 Ft note); Sce District court ducket of 18/29/2017 and 1/11/2018;
Sec "Pro-se petitioners reply to respondents answer to writ of habeas corpus
dated 7/1/2018 (PG. 5); Seet "Petitioners Pro-se response to the Commonwealth
Surreply response or request to seeck leave to respond © (PG. 3). 4And all
though the petition presented the rule 60 (b) iesue and was litigated betwsen
 the appellant and the Commomwealth the court has not addressed the issue
either in the RS8R, Or this court ovder dated December 2, 2019, Given niether
the 60 (b) issue has not been addressed, mor 35 (b) this order is not a final
order. In line with the herein stated case law, which dictated that an order
which has not addressed the issue is not a final order. And given the court
gtates thet ite decision is based substantislly on the reasons given by the
district court, and the district courts RER does not address the issues, there
is no finel order; and this court has not performed and independent reiview of
the claim. for these ressons relief is werrented, end that under the
- cirecumstances the courts order should be vacated. A rule 60 (b) cemmot be
deemed untimely. Satterfied V. D& Phila, 2017 U.S. App lexis (3d cir.20i7).

39 4, o | @PPO) .




6. That in the alternative the court can grant the relief provided by Governor
‘Wolf, signed into Law with Semate Bill 915 on october 27,2018 expanding the
exception for fillinmg & claim based on a previusly unknown fact to one year
from the date the claim could have been presented. _

7. And Fed. Rule App. Proc. 35 (b) Has substantial relavance to this case. and
has also not been applied in consideration of the requested relief. Or in the
prior petition for Hearing or Reheaﬁiﬁg En Banc, es filed before the district
court. Coman V. Burton, id.

&, The aga;@lmt carmot have a meamngful review &y this court without the
eourt consideration of rule G0 (b); Sstterfield V. Fhilas, id.; Fed rule App. |
Proc. 35 (b). Will deny appelisnt meaningful review before the court.

9. Appellant cbjects to the courts order which apply's Fed. R. civ. Proc.
59(e). In which the appellant denotes as relating to after conviction claims.
In either case the sppellant never specifically raised rule 59 (e}, as such
appallant avers that the courts order by Judge Ambro, reises & new matter, €5
and that as such appellant stiould be given the opportumity to meaningfully
suswer or vespond to the courts application of rule 39 (e). Not¢ also that
_although the court interjects rule 39 (e), it feils to address F@i. R. civ.
Proc. &0 (b) which was presented by the appeliant in his filings. The very
issues of timelivess is debatable under the circumstamce. And for all the
reasons stated herein a Hearing or Rehearing En Banc is requived amd is
veasopable. | ' | ‘ |
10. Several courts of appeal have teached the conclusion that a 60 (b),(4)
Etc. Motion can never be untimely. see e.g., cent., vt. pub. serv. corp. V.
Hebzrt, 341 F.5d 186 (2d cir. 2003); ser-Land serv., Inc. V. Ceramic Europa
1L, Inc.,160 £.3d 849, 852 (ist cir 1995); Memdowes V. Dominican vepublic, 817
Fo 2d 517, 521 (9th cir 1987). This reflects the basic premise that no passage
of time can render a void judgment valid, and & court mey always take
cognizance of & judgment void status whenever a rule 60 (b) metion is brought.
U.S. V. ONE Toshdba color television, ZL3 F.3d 147, 157 (3rd cir. 2000). In
fect the court of appeals found that & delay of ten yesrs in bringing a 60
(b}, ot 60 (b)(4) motion did not bar consideration of the request on the
merits. See, Christisn V. Hewfoumd bay, 163 Fed. Appx. 467, 449 (3rd cir.
2004). These factors all give rise to a debatable question. Rule 60 (b), is
extraordinary, and creates a special cirousstance that would justify granting
relief. The judgment of conviction In this case ie void, and one from its
inception is a complete nullity, and without legal effect. This vequest for
relief was brought with in a reasonable time after finding out about FSeae
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Judge Renee Cardwell Hughes.

1. Fmsziiy, Liberal sa%;deration should be given to the aggellamt under the
circunstances of his case because of all thésefactors. Additionslly, Lib&ml
consideration should be given to the appellant regarding his not being pses;&jas
in Pemnsylvania from February of 2010 to May 2011 due to his tramsfer to
Michigan, appellant was not avare nor could he have known what was transpiring
in Pennsylvania with appellant's Trial, and FCR& judge Renee Camail Hu@mzv
and her pattern of misconduct warzents this court review.

mms SOUGHT: -
1. Vacate court of appeals order, and grant C0A, 32. Vacte order remand for
determinations or rule é@ (b) requested relief; 3. Vacate order allowing
appellant to file answer to new matter concerning Rule 59 (e); 4.grant
evidentiary hearing as to INF. counsel regarding claims brought; 5. grant
 appellent new trial; 6. Remand allowing eppellant to seek relief Nunc-Pro-
Tune; 7. stay Judgment pending courts decision of this petition, and eny
further appesls. 8.Not excluding smh @th@zr: relief the cmrt deems in the the

w)@n -of jusstiw

wherefore, APPELLANT PRAYS THAT THIS HONORABLE COURT GRANT RELIEF
| WITH REGARDS TO THE ABOVE STATED.
DATE:4DECHBER 18,2019 | ‘

| m&g / PRO-SE
ST § Fi4~4476

P.O. BOX 1000
HOUTZDALE, PA 16698-1000
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CERTIFICATE OF SERVICE

1 Anthony Twitty

~ do hereby certify that i am this day serving upon the clerk of court,
for the third circuit court of appeals my PETITION FOR HEARING OR REHEARING FN
* BANC_PURSUANT IO FED. R, APP. PROC. 35 ,(b)& 4 for distribution and filing.

I em also servmg & true copy upon the ﬁallm:iﬁg persons
To: Michael Scalera, ADA office of the

District Attorney Three south Pemn Sguare

Philadelphia, PA. 19107

 DATE: DECEMBER 18 2019 PR :
CC.FILED | | /W’?i .~
o ANTHONY S. TWEELY PRO-SE
INST & FM4476

P.O. BOX 1000
HOSTZDALE, PA. 16696~1000

Arr-c)
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT 1.0.P. 65.37

" COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
- : 'PENNSYLVANIA

V.

ANTHONY S. TWITTY

Appellant :  No. 3282 EDA 2016

_Appeal from the PCRA Order October 6, 2016 .
In the Court of Common Pleas of Philadelphia County Criminal Division at
No(s): CP-51-CR-0303181-2003 '

| BEFORE: SHOGAN,’J.,'LAZARUS, J., and DUBOW,FJ.
MEMO_RANDUM BY SHOGAN-, J.: ‘ _ | FILED JULYVl2‘6, 2:018
i App'elil'ant, Anthdhy S. Twitty, appealé' pro se from the ofdér denying his - '
s betition for reliéf filed pursuant to tiﬁe Post Conyiction Rélief.Act (‘.‘PCRA”), 42
' Pa.C.S. §§ 9541-9546. We affirm.

On July 14, 2003, following a jury trial before the Honorable
Renee Cardwell ‘Hughes, [Appellant] was convicted of rape,
involuntary deviate sexual intercourse, sexual assault,
endangering the weifare of a minor, corrupting the morals of a
minor, and various other related charges stemming from [events]
commencing on or about December 22, 1991, and ending on or
about February 2, 2007. On September 3, 2003, [Appellant] was
sentenced to an aggregate term of forty-one (41) to eighty-two
(82) years’ incarceration.? [Appellant’s] judgment of sentence
was affirmed by the Superior Court on [May 25, 2005], and the
Pennsylvania Supreme Court denied allocatur on December 28,
2005.3 ' ' '

. 2 The trial court sentenced [Appellant] as follows: 10
to 20 years’ incarceration for rape; 5 to 10 years’
incarceration for aggravated indecent assault; 10 to

20 years’ incarceration for unlawful contact with a
minor; 2 1/2 to 5 years’ incarceration for corrupting

. (4ppeatit-1)



' J-S27003-18

the morals of a minor; 10 to 20 years’ incarceration
for involuntary deviate sexual intercourse; and 3 1/2
years to 7 years’ incarceration.for endangering the
welfare of a minor. The trial court directed the
sentences be served consecutively.

3 Commonwealth v. Twitty, 876 A.2d 433 (Pa.
Super. 200[51), appeal denied, 892 A.2d 823 (Pa.
2005).

On January 18, 2007, [Appellant] filed his first- pro se PCRA
- petition. Sandjai Weaver, Esquire, was appointed- and
subsequently filed an amended petition.. The PCRA court denied
the petition without an evidentiary hearing on April 17, 2008. No
appeal was taken as a result of communication problems between
counsel and [Appellant]. On November 21, 2008, [Appellant] filed
a subsequent PCRA petition requesting reinstatement of his -
appellate rights. On April 22, 2009, the PCRA court reinstated
[Appellant’s] right to file an appeal [from the dismissal of the first
PCRA] nunc pro tunc. [Appellant] appealed, and the Superior
Court affirmed the PCRA court’s order denying relief on May 27,
2010.* The Pennsylvania Supreme Court denied al/ocatur on -
‘November 17, 2010.>

4 Commonwealth v. Tw:tty, 4 A.3d 208 (Pa Super
2010) (unpublished memorandum)

5 Commonwealth v. Twitty, 13 A.3d 478 (Pa. 2010)
(unpublished memorandum). '
On [September] 1, 2015, [Appellant] filed the mstant pro se
- PCRA petition. In accordance with Pennsylvania Rule of Criminal
- Procedure 907, [Appellant] was served notice of the lower court’s
intention to dismiss his petition on March 30, 2016. [Appellant]
submitted a response to the Rule 907 notice on April 15, 2016,
and submitted an amended petition on September 23, 2016. On
October 6, 2016, the PCRA court dismissed his PCRA petition as
untimely. On October 18, 2016,° the instant notice of appeal was
timely filed to the Superior Court.”

6 Although the docket states the notice of appeal was
filed on October 17, 2016, the envelope bearing
[Appellant’'s] notice of appeal was post-marked
October 18, 2016. See Commonwealth v. Little,

R ~ (wr0)
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716 A.2d 1287, 1288-89 (Pa. Super. 1998)
(discussing prisoner mailbox rule). ‘

7 The Honorable Leon W. Tucker issued the order and
opinion in this matter in his capacity as Supervising
Judge of the Criminal Section of the Court of Common
Pleas of Philadelphia - Trial Division, as of March 7 ‘
2016, as the trial judge is no longer sitting.

PCRA Court Opinion, 1/6/17 at 1-2. The PCRA court d|d not ordera Pa.R.A.P.
1925(b) statement

Appellant presents the following,issues for’review, which we restate
verbatim: |

#1 DID THE TRIAL COURT ERR IN DENYING APPELLANT THE
RIGHT TO A FAIR TRIAL DUE TO -HYPOTHETICAL JURY
INSTRUCTIONS, AND WAS APPELLANT DENIED EFFECTIVE
'ASSISTANCE OF COUNSEL RELATED TO THE REASONABLE DOUBT
INSTRUCTIONS. AND WHERE MANIFEST INJUSTICE HAS TAKEN
PLACE'?

 #2 WAS APPELLANT DENIED EFFECTIVE ASSISTANCE OF
COUNSEL ON DIRECT APPEAL, AND WAS HE DENIED
INDEPENDENT COUNSEL FOR THAT PURPOSE?

#3 WAS APPELLANT DENIED HIS CONSTITUTIONAL RIGHT TO
FACE HIS ‘ACCUSER WHERE DEFENSE COUNSEL FAILED TO
PRESENT FOR TRIAL THE TECHNICIAN WHO PERFORMED THE
~TESTING IN HIS CASE. AND WAS COUNSEL EFFECTIVE IN
FAILING TO PRESENT FOR TRIAL THE TECHNICIAN WHO
PERFORMED THE TESTING IN HIS CASE?

#4 DID THE TRIAL COURT ABUSE ITS DISCRETION 1IN
SENTENCING APPELLANT, WAS SENTENCE ILLEGAL, AND WAS
COUNSEL INEFFECTIVE FOR FAILING TO PRESENT CHARACTER
WITNESSES FOR SENTENCING OR AT TRIAL?

#5 WAS APPELLANT DENIED EFFECTIVE ASSISTANCE OF
COUNSEL WHERE COUNSEL FAILED TO PRESENT DEFENSE
EXPERT, WHERE DNA EVIDENCE WAS QUESTIONABLE, THEREBY
DENYING PRO-SE APPELLANT A CONSTITUTIONALLY FAIR TRIAL?

 -3'. -' ., _. | @ppnp)



J-527003-18

#6 DID APPELLANT SUFFER LAYERED INEFFECTIVE ASSISTANCE
OF COUNSEL ON ALL ARGUMENTS-AS RAISED HEREIN"

Appellant’s Brief at 3.

Our standard of review of an order denying PCRA relief is whether the
record supports the PCRA court’s determination and whether the PCRA court S
determination is free of legal error. Commonwealth v. Phillips, 31 A.3d
.' 317 319 (Pa Super 2011) The PCRA court’s findmgs will not be dlsturbed, "
unless there is no support for the ﬂndlngs in the certlfled record. Id.

A PCRA petition must be filed with-in one year of the date that ‘the
- judgment of sentence' _becomes final. 42 Pa.C.S. § 9545(b)(1). This time
reqwrement is mandatory and Jurisdictional in nature; and the court may not '
ignore it in order to reach the merits of the petition _Commonwealth v.
; 'Hernandez, 79 A.3d 649, 651 (Pa. Super. 2013). A Judgnﬁent of .sentence
“b.ecomes 'final at the conclusion of dire,ct revie.\'/ii, including discreti'onary
review in the Supreme Court of the United States and the Supreme Court of
Pennsylvania, or at the expiration of time for seeking the review.” 42 Pa.C.S.
§ 9545(b)(3). |

~However, an untimely petition may be received when the petition
~alleges, and the petitioner proves, that any of the three limited exceptions to

the time for filing the petition, set forth at 42 Pa.C.S. § 9545(b)(1)(i), (ii), and

e | @pb)



© 3-S27003-18

(iii), is n'let.1 A petition invoking one of these exceptions must be filed within
sixty days of the date the claim coruld first have been presented. 42 Pa.C.S.
§ 9545(b)(2). In ordér to be entitled to the exceptions to the PCRA’s one—
year filing deadline, “the petitioner must plead and prove specific facts that'
demonstrate his claim was raised within the sixty-day time frame” under
- section 9545(b)(2). Commonwealth v. Ward-Green, 141 A.3d 527, 532 -
(Pa. Super. 2_016'). Th|s is true despite the fact that Appellants petltlon |
presents a challenge to the legality of his sentence. See Commonwealth v.
- Fowler, 930 A.2d 586; 59‘2 (Pa. Super. 2007) (“Although legality of sentence
is always sub_je‘ct to revl‘ew .within tne PCRA, claims m‘ust stlll first satisfy the

' PCRA's time limits or one of the exceptions thereto.”).

{

1 The except_i'ons to the timeliness requirement are:

(i) - the failure to raise the claim previously was the result of
interference by government officials with the presentation of the
~claim in violation of the Constitution or laws of this Commonwealth
or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown
to the petitioner and could not have been ascertamed by the
exercise of due diligence; or

(iil) the right asserted is a constitutional right that was
recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in
this section and has been held by that court to apply retroactively.

42 Pa.C.S. § 9545(b)(1)(i), (i), and (ii).

S ey
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' Appeliant’s judg‘mént of sehtence became final on March 28, 2006,
ninety days after the Pennsylvania Supreme Court denied allocatur and time
ex.pired for Appellant tb file an appeal with the United States Supreme Court.
42 Pa.CTS.' § 9545(b)(3); U.S. Sup. Ct. R. 13_. Therefore, Appellaht had to file
the current PCRA petftio_n in this matter by March 28, 2007, |n order for it to
be timely." | ” |

Appellént' filed the instaht PCRA petition oﬁ 'September 1, 2015.

A , - P
AcCordineg, Appellant’s instant PCRA petition is patently untimely.

As préviou’sly stated, if a petitioner does not file a timely PCRA petition,
_hié pétition may he_VértheIéss_be receiyéd und.er}any of thé'three‘ Iimitéd
exceptions to the timeliness 'requ'.i'rer‘nents ‘of the PCRA. | 42 Pa.C.S.
§ 9545(b)(1).. If a petitioner asserts one of these exceptions, he mﬁst file his
petition within sixty dvay.s» of. the date tha_t th.e_e.xceptioh could be _a‘sserted‘. 42
Pa.C.S. § 9545(b)(2).

Appellant ,a.rgues in his first issue that he is eligible for relief pu}rsuan't to
a timé—bar exception under 42 Pa.C.S. § 9545(b)(1). Appel‘lant'maintains that
-pu'rsuan't to a reéent federal decision, Brooks v. Gilmoré, 20.17 WL 3475475
(E.D. Pa. 2017), the jury inStructions regarding reasohable doubt i_ssued'a,t his
- trial resulted in a manifest injustice. Appellant’s:Brief at 7-8. Specifically,
Appe‘llant st.afes'th'at the jury inétructions’ improperly elevated the Ievel-‘ of
doubt necessary to secure an acduittal. Id. at 8. Appellant asserts that

Brooks was decided August 11, 2017, and Appellant filed his Supplemental
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petition on this basis on September 4, 2017. Id. at 10. Therefore, Appellant
contehds, he met .the_ requirements necessary to invoke an exception. Id. at
8, 10.

Despite this ass_ertion, Appellant has failed to establish ari exception to
the time-bar. To the extent the Brooks holdirig couid satisfy the new
constitutional right exception under Section 9545(b)(1)(iii), it fails. To satisfy
this exception to the time bar, Appellant must establish both that the case
established a new constitutional right and that it applies retroactively.
Ct;mmonwealth V. Ross, 140 A.3d 55, 58 (Pa. Super. 2016). In Brooks,
the appelllant had filed a writ'for habeas corpus. .Brovoks,.201_7 WL_3475475 |
' at * 2. The district court concluded that the jury instruction for reasonable
‘doubt, a-s‘explain'ed't_o the j‘ury through an emotiovnally charged hypothetical, :
improperly eievated the Ievel of dpubt 'necessary to secure an acquittal.- fd.
at 1. The Brooks holding did not announce a new constitutional right, nor did
it hold that the decisi‘on_'should be applied retroactively. Furthermore, Brooks
was a decision issued by a federal district court, not the Supreme Court of the
United States or the .Supreme Court of 'Pennsyivania. VSee 42 Pa.C.S.
§ 9545(b)(1)(iii) (“the right asserted is a constitutional right that was
,recognized by the Supreme Court of the United States or the Supreme Court

of Pennsylvania after the time period prowded in this section and has been

~held by that court to apply retroactively.”). Thus, Appellant has failed to

.-.7- . . o @pﬂb}
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satisfy the new constitutional right exception to the time-bar pursuant to 42 |
Pa.C.S. § 9545(b)(1)(in)-t |

Additionally, the Brooks decnsnon cannot satisfy the newly- discovered _
fact exception under Section 9545(b)(1)(|i) Our Supreme Court has '
expressly reJected the notion that Judiaal decisions can be considered newly-
E discovered facts pursuant to Section 9545(b)(1)(ii). Co‘mmonwealth v.
Watts, 23 A.3d 980, 986-987 (Pa. 2011). Thus, Appellant’s reliance on
‘Brooks does not satisfy the newly-discovered fact exception to the time-bar.

Consequently, ‘because the instant. PCRA petition was Untimvely and no

| exceptions appiy, the. PCRA court'iacked .jurisdiction to address the claims
-'presented' and grant. reiief. See Commbnwealth V. Fairiror, 809 A.2d 396,
398 (Pa Super. 2002) (holding that PCRA court lacks Jurisdiction to hear
: untimely petition)‘. LikeW|se we Iack the authority to address the merits of_ |
any substantive claims raised in the PCRA petition. ‘See Commonwealth v..
Bennett,. 930 _A.2d 1264, 1267 (Pa. 2007) ("[I]urisdictional time} Iimits go to
a court’s right or competency to adjudicate a controversy.”). |

'Order affirmed. | |

Judgment Entered.

Joseph D. Seletyn, Esd
Prothonotary

Date: 7/26/18
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“Filed 10/31/2017

COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COU_RT_OF
' : PENNSYLVANIA
A

"ANTHONY S. TWITTY, . :
Appellant : . No. 3282 EDA 2016
o (C.P. Philadelphia County
No. 51-CR-0303181-2003)

ORDER

The Appellant’s pro se “Petition For Remand For The Purpose Of
- Obtaining New Trial Due To Recent District Court Decision” is DENIED without
prejudice to Appellant’s right to raise the issues in the petition in the
Appellant’s brief or in a newly filed application for relief that may be filed after
the appeal has been assigned to the panel of this Court that will decide the
merits of the appeal. |

. The Appellant’s pro se “Petition For Remand For Transcripts Of Trial .-
Court Proceedings In Order To Propekly Present A Meaningful Pro-Se Appellant

Brief” is' DENIED. See Commbnwealth v. Alcorn, 703 A.2d 1054, 1057 (Pa.
Super. 1997) (holding that the PCRA court was without jurisdiction to
entertain a PCRA petition that was time-barred under 42 Pa.C.S. §
9545(b)); see also Commonwealth v. Beasley, 741 A.2d 1258, 1261 (Pa.
1999) (noti‘ng that exceptions to the PCRA timeliness requirements must be
plead-and proven in the PCRA petition).

Upon consideration of the Appellant’s pro se “Application For Reduction.
Of Copies Of Pro-Se Appellant Brief,” Appellant shall be permitted to file one
(1) original and three (3) copies of his Appellant’s brief no later than thirty
(30) days from the date that this Order is filed. 'Ap‘pellant shall serve one (1)
copy of the Appellant’s brief on the Commonwealth. |

The appearance of John B. Elbert, Esq. is WITHDRAWN. Appellant shall
notify this Court within twenty (20) days of the date that this Order is filed as
to whether he intends to retain new counsel or to represent himself- on
appeal. The failure of the Appellant to notify this Court of his intention to

proceed with this appeal within twenty (20) days shall result in the dismissal
of this appeal. '

<

PER CURIAM
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COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUBICIAL DISTRICT OF PENNSYLVANIA
CRIMINAL TRIAL DIVISION

COMMONWEALTH OF PENNSYLVANIA
V.

ANTHONY TWITTY  CP-51-CR-0303181-2003
o : A ' 3282 EDA 2016

OPINION
LEON W. TUCKER, J.

This appeal comes before the Su-périor Court following fhe dismissal of a Post
.Conviction Relief Act (“PCRA™)! petition filed on November 1, 2015. On October 6, 2016,
~ the PCRA court dismissed thi‘s petiti'or‘l for the reasons set forth below.

I. PROCEDURAL HISTORY |
On July 14, 2003, following a jury trial before the Honorable Renee Carvdwell Hughes,
- Anthony Twitty (hereinafte;r referred to as “Petitioner”) ‘was cqnvicted éf rape, involuntary
deviate sexual intercourse, sexual assault, endangering the wélfare_ ofa minof, corrupting the
morals of a minor, and vaﬁous other related charges stemming from an incideﬁt commencing
on or about December 22, 1991, and ending on or about February 2, 2007. On 'September 3,
2.OO3V,. Petitionier was sentenced to an aggregate term of foity-one (41) to eighty-twe (82)

P,

years’ incarceration.? Petitioner’s judgment of sentence was affirmed by the Superior Court

142 Pa. Cons. Stat. §§ 9541-9546. _

2 The trial court sentenced Petitioner as follows: 10 to 20 years’ incarceration for rape; 5 to 10
years’ incarceration for aggravated indecent assault; 10 to 20 years’ incarceration for unlawful
contact with a minor; 2 % to 5 years’ incarceration for corrupting the morals of a minor; 10 to
20 years’ incarceration for involuntary deviate sexual intercourse; and 3 ' years to 7 years’
incarceration for endangering the welfare of a minor. The trial court directed the-sentences be

served consecutively.
o (Peerwry—€)



- on October 23, 2003, and the Pennsylvania Supreme Court denied alloc_atu\r on December 28,v
2005.3

On January 18, 2007, Petitioner filed his first pro se PCRA petition. Sandjai Weaver,
Esquire, was appointed and subsequently filed an amended petition. The PCRA court denied
the petition without an evidentiary hearing on April 17, 2008. No appeal was taken as a resuit'
of communjeation problems between counsel and Petitioner._ On November 21',_ 2008,
Petitioner filed a subsequent PCRA petition requesting reinstatement of his appellate rights.
"On April 22, 2009, the PCRA co;n"t reinstated Petitioner’s right to file an appeal nunc pro
tunc. Petitioner appealed, and the Superior Court afﬁrmed the PCRA court’s order denying ‘-
relief on May 27, 2010.* .The Pennsylvania Supreme Court denied allocatur en November 17,
2010.° |

On November 1, 2015, Petitioner filed the instant pro se PCRA petition. In aceord_ance
with Pennsylvania Rule of Criminal Procedure 907, Petitioner was served notice of the lower
court’s intention to dismiss his petition on March 30, 2016. Petitioner submitted a response ’eo
the Rule 907 notice on April 15, 2016, vand‘ submitted an aalended petition on September 23,
2016. On Octeber,6, 2016, the PCRA court dismissed his PCRA petitien as untimely. On .

October 18, 2016, the instant notice of appeal was timely filed to the Superior Court.”

3 Commonwealth v. Twitty, 876 A.2d 433 (Pa. Super. 2003), appeal denied, 892 A.2d 823 (Pa.
2005). _ -

+ Commonwealth v. Twitty, 4 A.3d 208 (Pa. Super. 2010) (unpublished memorandum).

© S Commonwealth v. Twitty, 13 A.3d 478 (Pa. 2010) (unpublished memorandum). ’

6 Although the docket states the notice of appeal was filed on October 17, 2016, the envelope
bearing Petitioner’s notice of appeal was post-marked October 18, 2016. See Commonwealth
v. Little, 716 A.2d 1287, 1288-89 (Pa. Super. 1998) (discussing prisoner mailbox rule).

7 The Honorable Leon W. Tucker issued the order and opinion in this matter in his capacity as
Supervising Judge of the Criminal Section of the Court of Common Pleas of Philadelphia —
Trial Division, as of March 7, 2016, as the trial judge is no longer sitting. '

3
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II. FACTS

At trial, evidence was preSented that on February 17, 2003, sixteen-year-old CS, the
complainant, was at her home, located at 118 North 62nd Street, Philadelphia, withher
mother’s boyfriend (Petitioner), and her siblings. Her mother was snowed' in at work. N.T, -
7/10/03 at 69, 108, 32. -

While CS watched television in her mother’s room, Petitioner repeatedly entered the
room to talk to the child. Eventually, he sat on the foot of the bed and repeatedly made
advances‘ towards CS. Despite her refusal, Petitioner pulled at the.child’s .robe‘and rubbed the
outside of her leg. .Petitioner continued the unwanted touches and even offered CS fifty
dollars if she allowed him to lick and suck her breasts and vagma Although CS refused his |
advances Petltloner forcefully unbuttoned her robe, pulled down her pajama pants and
underwear, opened her legs, began to rub on her vagina, and stuck his thumb inside her
Vagina. During the course of the. assault, Pe.titioner-rubbed. his penis against her Qagina for.
' appfoximately five to ten minutes and ultimately ejaculatedon CS’s upper thigh. N.T. 7/10/03
at 110- 119

Later that morning, CS left the home and went to her mother’s job..CS told her mother
about the incident which had occurred the night before as well as other sexual incidents with
the Petitioner that began when she was five years old. Petitioner would touch her vagina,v ahd
make her perform oral sefi and other sexual acts with him. CSbgave a detailed statement to the
police and was taken to Jefferson Hospital for an examination. N.T. 7/10/03 at 121-122, 73-

97,125-128.

nd
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III. DISCUSSION
A. ?etition,er’s current PCRA peﬁition was manifestly untimely.
Petitioner’s PCRA petition challenging the constitutionality of his sentenc'e. was
facially untimely. Asa prefatdry matter, the timeliness of a PCRA petition is a jurisdictional
requisite. Commoﬁwec;lth v. Robinson, 12 A.3d 477 (Pa. Super. 2011). A PCRA petition,v
including.;l second or subsequent petition, shall be filed within one year of the date the
underlying jucigment becomes final. _42 Pa. Cons; Stat. § 9545(b)(1).‘ A judgment-is' deemed
final “a_t the conclusibn of direct review, including discretionary review in the Supreme Court
of the United States aﬁd the .Sﬁpreme Court of Pénnsylvaﬁia, or at the cxbiration of time for
seeking the review.” Id. § 9545(b)(3). ‘
Petitioher’s judgment of sentence became ‘ﬁnal fdr PCRA purposes on or about March
28, 2006 ninety days after the Pennsylvania Supreme Court denied allocatur and the timé
period for filing a petltlon for writ of certiorari in the United States Supreme Court explred
See id.; U.S. Sup. Ct. R. 13 (effec’uve January 1, 1990). Petitioner’s pro se petition, ﬁled on
November 1, 2015, was therefore untimely by approx1mately nine years See 42 Pa. Cons.
Stat. §9545(b)(1):

" B. Petitioner was ineligible for the limited timeliness exceptions under 42 Pa. Cons.
Stat. § 9545 (b)(1)(iii).

The three statutory exceptions to the timeliness provisions in the PCRA allow for very
limited circumstances under which the late ﬁhng of a petition will be excused. 42 Pa. Cons.
, Stat. § 9545(b)(1) To mvoke an exceptlon a petition must allege and the petltloner must

prove:

Ja
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(i) the failure to raise the claim previously was the result of interference by
government officials with the presentation of the claim in violation of the Constitution
or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and
. could not have been ascertained by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme

Court of the United States or the Supreme Court of Pennsylvania after the time period
provided in this section and has been held by that court to apply retroactively.

.Id. § 9545(b)(1)(1)-(iii).-

In attempt to establish a limited exception to the statutory time-bar, Petiti_onef
advanced the Pennsylvania Supreme Court’s decision in Commonwealth v. Hopkins, 117 A.3d
247 (Pa. 2015) as a newly-recognized qonstitutior}al right exception. See zd § 9545(b)(1)(iii).8
_In addition to Hopkins, Petitioner invoked the United States Supreme Court’s decision in
Alleyne v. United States, 133 S.Ct. 2151 (2013). Neither case, however, announced a.new
constitutional right that has been held to apply retroactively to untimely petitions on collateral
review. See Commonwealth- v. Washington, 142 A.3d 810, 813-820 (Pa. 2016) (addressing the |
retroactivity of Alleyne); see also Commonwealth v. Whitehawk, 2016 PA Super 185 (Pa.
Super. 2016) 4(“the Hopkins decision did not announce a ‘ﬁew rule’; rather, the Court simply
assessed the validity of section 6317 undef Alleyné. . ..”). Furthermore, Petitioner failed to

invoke either Alleyne or Hopkins within sixty days in accordance with 42 Pa. Cons. Stat. §

8 Subsection (iii) of Section 9545[(b)(1)] has two requirements. First, it provides that the right
asserted is a constitutional right that was recognized by the ‘Supreme Court of the United
States or [the Supreme Court of Pennsylvania] after the time provided in this section. Second,
it provides that the right “has been held” by “that court™ to apply retroactively. . . These words
‘mean that the action has already occurred, i.e., “that court” has already held the new
constitutional right to be retroactive to cases on collateral review. By employing the past
tense in writing this provision, the legislature clearly intended that the right was already
recognized at the time the petition was filed. Commonwealth v. Copenhefer, 941 A.2d 646,
649—50 (Pa. 2007) (quoting Commonwealth v. Abdul-Salaam, 812 A.2d 497, 501 (Pa. 2002)).

@er-£)
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9545(b)(2)° as these cases were decided June 17, 2013 and June 15, 2015 "respe'ctively;
Petitioner did not submit his claim until November 1, 2015, clearly past the sixty day
deadline.

C. Petmoner was ineligible for the limited timeliness exceptwns under 42 Pa Cons.
Stat. § 9545 (b)(1)(ii).

In his amended p»etltlon,,Petitioner referenced a Pennsylvania Supreme Court order

| direcﬁng fhe re_cuSal of Ju&ge Rénee Cardwell Hughes from further PCRA proceedings on an

~ unrelated capital murderb case as a ﬁreviously'unkhown fact. See Amended PCRA Petition
9/23/2016 at 2; 42 Pa. Cons. Stat. § 9545(b)(1)(i)." Armed ’w{th this inforfnatioﬁ, Petitioner
argued that as Judge Hughes presided over his case from trial through his first PCRA, thefe ié |
“likely contamination and/or bias involved.” Ameﬁded PCRA Petition 9/23/2016‘ at 3. Desp.ite | -'
~ these asscrtions, Petitioner makes no meaningful attempt at évercoming the time bar. Instead, ,
he expounded on the merits of his claim, but faile.,d‘to state a basis to confer jurisdiction'tb the
courts. Even présuming Petitioner attempted to invoke the- after-discqvered evidénce
.excepti'on,b which appeafs to be the exception most ciosely applicable to his claﬁm, he would

be unsuccessful as he has failed to demonstrate due diligence!! in presenting this claim.!?

% A PCRA petitioner must present his claimed exception within sixty days of the date the
claim first could have been presented. 42 Pa. Cons. Stat. § 9545(b)(2).

10 The timeliness exception set forth in Section 9545(b)(1)(ii) requires a petitioner to
demonstrate he did not know the facts upon which he based his petition and could not have
learned those facts earlier by the exercise of due diligence. Commonwealth v. Bennett, 930
A.2d 1264, 1271 (Pa. 2007). . '
1 Dye diligence demands that the petitioner take reasonable steps to protect his own interests.
Commonwealth v. Carr, 768 A.2d 1164, 1168 (Pa. Super. 2001). A petitioner must explain
why he could not have learned the new fact(s) earlier with the exercise of due diligence.
Commonwealth v. Breakiron, 781 A.2d 94, 98 (Pa. 2001).

12 Even if Petitioner had successfully pleaded and proved an exception to the statutory time-
bar, no relief would be due. To obtain post conviction relief based on after-discovered
evidence, a PCRA petitioner must, among other factors, demonstrate: 1) that the evidence



IV. CONCLUSION
This court has once again evaluated an ﬁntimely collateral petition ﬁled by Mr. Twitty.
Petitioner failed to satisfy his burden of proof under 42 Pa. Cons. Stat. § 9545(b)(1)(ii) or (1ii).
Accordingly, for the reasons stated herein, the decision of the court dismissing the PCRA
petition should be affirmed.

BY THE COURT:

LEON W. TUCKER, J. /AK

could not have been obtained prior to the conclusion of the trial by the exercise of reasonable
diligence, and 2) would likely result in a different verdict if a new trial were granted.
Commonwealth v. Foreman, 55 A.3d 532, 538 (Pa. Super. 2012). Petitioner’s “new evidence”
regarding the alleged bias of Judge Hughes does not meet the after-discovered evidence test
since Petitioner failed to plead or prove any due diligence in raising Judge Hughe’s alleged
bias prior to the conclusion of trial. Furthermore, Petitioner failed to persuasively demonstrate
that such evidence would likely result in a different verdict if a new trial were granted.
Petitioner’s argument that Judge Hughes may have committed judicial misconduct was purely
speculative; Petitioner. failed to attach any exhibits or notes of testimony in support of his
contention, he failed to explain what harm was caused, and he failed to plead and prove the.
nexus between Judge Hughes’ actions and the alleged harm. '
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[T, MY NAME IS-

 [2 TAMNOW | | |
(@) O On (b) O On (c) [ Confinedin
; Parole Probation
CT(d) [0 Residing at

3. & o0 N ~

~ g..'”‘"f Qv 5 o
] WAS SENTENCED ON " =¥ {00 ,2 723 TO A TOTAL TERM
N RO ol .
OF - I~ =H , COMMENCING ON _ "2t 2p2a1 i 2063 BY
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|rupces) hELCE divivae tHines

FQLLOWING A: i Tralbyjury [d Plea of Guilty

[0 Trial by ajudge withoutajury [] Plea of nolo contendere

Iam [ Serving , [ Waiting to serve the sentence
- imposed

4. 1AM ELIGIBLE FOR RELIEF BECAUSE OF:

X ) A violation of the Constitution of this Commonwealth or the constitution or laws of
: the United States which, in the circumstances of the particular case, so undermined
the truth-determining process that no reliable adjudication of guilt or innocence
could have taken place.

M (II)  Ineffective assistance of counsel which, in the circumstances of the particular case,
so undermined the truth-determining process that no reliable adjudication of guilt or
innocence could have taken place. .

| (II) A plea of guilty unlawfully induced where the circumstances make it likely that the
inducement caused the petitioner to plead guilty and the petitioner is innocent.

m (IV) The improper obstruction of government officials of the petitioner’s right of appeal
where a meritorious appealable issue existed and was properly preserved in the trial
court

M (V)  The unavailability at the time of trial of exculpatory evidence that has subsequently

: become available and would have changed the outcome of the trial if it had been
introduced

M (VI) The imposition of a sentence greater than the lawful maximum.

| (VII) A proceeding in a tribunal without jurisdiction.

DEFENDANT’S COPY : ' : 2

Q%Wﬂ //’) N



| 5. 1AM ELIGIBLE FOR RELIEF BECAUSE, ALTHOUGH THIS PCRA PETITION IS BEING FILED
MORE THAN ONE YEAR AFTER THE DATE OF FINAL JUDGMENT, I HEREBY ALLEGE AND
CAN PROVE THAT THE FOLLOWING EXCEPTION HAS BEEN MET:
[0 () My failure to raise this claim previously was the result of interference by government
officials with the presentation of the claim in violation of the Constitution or laws of this
- Commonwealth or the Constitution or laws of the United States.
I intend to prove my claim was late due to governmental interference by showing:

[0 (1)) The facts upon which the claims is predicated were unknown to the petitioner and could not
: have been ascertained by the exercise of due diligence.
- The followmg facts were previously unknown to me: '
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[ (i) The right asserted is a constitutional right that was recognized by the Supreme Court of the
United States or the Supreme Court of Pennsylvania after the time period provided in this
section and has been held by that court to apply retroactively.

The Supreme Court of the United States or the Commonwealth of Pennsylvania has recognized the following

retroactive constitutional rights after my, period for filing: ;. .. .
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"6, THE FACTS IN SUPPORT OF THE ALLEGED ERROR(S) UPON WHICH THIS MOTION IS
BASED ARE AS FOLLOWS: (State facts clearly and fully; argument, citations, or discussions of
authorities shall not be included.)

o (A) Iknow the following facts to be true of my own personal knowledge:
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" (B) The following facts were made known to me by means other than my own personal knowledge
(Explain how and by whom you are informed):
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(C) Inthe event my appeal is allowed as requested under #4, the following are the matters which I
intend to assert on that appeal (Specify the matters to be asserted if appeal is allowed)
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7. SUPPORTING EXHIBITS

(A) Insupport of this motion I have attached as exhibits:

Affidavits | [Exhibit(s) No. /(/ /4 ]
Records [Exhibit(s) No. / (// /4 ]

Other Supporting Evidence [Exhibit(s) No. /(1// [ ,4 ]

(B) Ihavenot attached any afﬁdav1ts records or other supporting evidence because | . ‘
5‘/ T VA oS e zrﬁ/;ﬂ '/ Y 4,}(:/;37//"/-/ A e,

AnS Hide s, a/f'@f Leigv, # p Je (e VA 1,‘,' eI S

8. THAVE TAKEN THE FOLLOWING ACTION(S) TO SECURE RELIEF FROM MY
CONVICTION(S) OR SENTENCE(S): .
(A) Direct Appeal (IF “YES,” name the court(s) which appeal(s) as/were taken, date, term and

number, and result.) d/}“ ,3‘,, (:O(Y)uwrx( f’ AL 0F ;,, 1;

é s J,hqfay ,)., gk Ay 2o ¥

Sty ier f’”"’ " '#'f <7 EPA Ao J/f.«?ﬂﬂ)"“
ﬁ..
% St :”i #\)5 proo? DE"H"-} lf‘il.f‘)

"

No i F ot CF7 ,;/{;'j i

(B) Previous proceedings in the courts of the Commonwealth of Pennsylvama
"3 YES m NO (IF “YES,” name the type of proceedings (such as habeas corpus,
etc.) — including former proceedings under the Post Conviction
Hearing Act the Court(s) in which petltlon(s) was/were filed, date,
term and number, and result.) P 4 1 DA 75D 2-[S5- 0'7
2 (ot 7.0

~‘
‘;/'7'{ "l

(C) Habeas Corpus or other previous in Federal Courts
YES P NO  (IF “YES,” name the district in which petition(s) was/were filed,
date(s), Court Number- civil action or miscellaneous, and result,
including all appeals.)

(D)  Other legal proceedings
4 YES [ (IF “YES,” complete details-type of action, court in which filed, date, term

and number, and result mcludmg all appeals s
- SEUEA o jz J/’ 145§ ,,u/a 5‘3@/’2/ wohiéh
ane A patt p 44,,{ / C”ow/é £ Docke

DEFENDANT’S COPY | @P o- F)



9. FOLLOWING MY ARREST, I WAS REPRESENTED BY THE FOLLOWING LAWYER(S): (Give
the lawyer s name and the proceedmg at which he/she represented you )

N e
;}h";j i i (‘» 'ﬁ' - ‘ :fo"H.-.‘)l }\;T"L P iii’; ~ ‘f’L‘}l : l/ - ?A/ ‘./"1‘2 ,""/-fﬁ,g/:.:lf(’
- '! "\ d‘u 4 :")
J— PCI : f :‘ [‘» - % }L” / )

‘\

Court ‘ Caption ' Term Number Attorney " Relief

10. IPREVIOUSLY CHALLENGED MY CONVICTION IN THE FOLLOWING COURTS:

Requested

BRSRILATE S Y BT e S S

RN Lo~ _ﬂ)bf‘gv ».)f

i. - - i
- AyEnle
Py“)%)w-

F
4} ‘J(r'r!/!,'(i,: 12t
. il 45 S

i c
ff 5»!1‘}/ r’rc!L p eacd 2gd

(‘:
@:, ,LL,,; 4‘:’4,, Fd o)
S{{,"‘_ _,:}‘.‘V‘:: :;

11. THE ISSUES WHICH I HAVE RAISED IN THIS MOTION HAVE NOT BEEN PREVIQUSLY -
LITIGATED OR ONE OF THE FOLLOWING APPLIES:

(I) The allegation of error has been waived.

24

(II) If the allegation of error has been waived, the alleged error has resulted in the conviction
or affirmation of sentence of an innocent individual.

B

ﬂ The failure to litigate this issue(s) prior to or during trial or on direct appeal could not
have been the result of any rational, strategic, or tactical decision by counsel.

12. BECAUSE OF THE FOREGOING REASONS, THE RELIEF WHICH I DESIRE IS:
(A) m Release from custody and discharge
(B) K Anew trial

(©) Correction of Sentence

“®) [X] Other Relief (Specify): 704 A Qg,é%m sisatrons oﬂ all (CEGuerte/ /?éZ/}s%“
|  Thctich g Tasehetrive Assistanree of Cousse

—
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13. Irequest an evidentiary hearing. I certify, subject to the penalties for unsworn falsification to
authorities set forth at 18 Pa.C.S.§ 4904, that the following persons will testify to the matters stated.
I have attached to this petition all documents material to the witness’ testimony.

Witness Name: £ «Seire .40 PAICI ) ’, “y . (e 4
: ‘ U Ay St T b de O il
Witness Address: &5 £p Ml S 3 o1 St T AL

Witness Date of Birth: ;.. 1.7 , 'i y ( “,33{{_
Witness Testimony: 3z ¢ Aty | o 1 772 7ok L esddte
) . L e 2 “'( ’
: ¥ # P O ‘ "/ . ST
'!}!’h'{.:t f‘{\:,{lr.'f'fo ‘ (/V ”‘5 ’ 'L
. N ¥ 5 s Fy .
Witness Name: ~ AAKL Daki KRG + /n,/;- pra N s
Witness Address:  (#0) 94j St Sty
Witness Date of Birth: &5y st A f"v*" ;—), .5 ,‘, pe (‘(
Witness Testimony: grlud Jfs T TR
Witness Name: A «Ja. ' -;.'L':"M} R Bl TR
Witness Address: g g fo 4 'é:-‘,.”.':"}l/%r* cOon oy rl—‘-é :
Witness Date of Birth: 4 1. .J/J . RN S .Y B P R -
Vgt g , ey SR

; "’0 5,{"‘)1’& "f‘/'g

Witness Testimony: i b r/ .

Witness Name:
Witness Address:
Witness Date of Birth:
Witness Testimony:

14.  Based upon the exceptional circumstances set forth below, I request that the District Attorney
produce the followmg documents: fO //’b Vide o ceroie oty
tefl TS ,»""’»/f A L R /Y Y N O A W R T

- ) ;L o . . _ ; , e
IR AR A S A VA SR N Vs Thew 285 ) S g ST

DEFENDANT’S COPY ] 7 _ |
| | | B - (ppp-P




15.

I ask that the Court consider the following argument, citation and discussion of authorities.
(DRAIL =, Jr% Y, LMJ /{ ri)Lc., S Tiim /f of. /c‘f// SaL u’/fﬁ'/ /ii"’!/
Hor }iV /“i /}/ D ’711’77 4 ' o Ao fc,/jn,,‘;,/'«f, Eiyil f'//f.f/:f/‘/
o, [ 65 gl 1 (‘z:mmx..lwf—'ff/ff% V. cJosi /. 5

. - TN 774
A017 P5 "‘:;3 oS4 ;( {/H Sl 11,3 :‘/ Do i i, /7/]%

[

16.

i 5;3;’%@;\; Gt r'-vx:z: A0l (" PA ﬁ?/f/tf// At 7 .7) L PE. S f;:f{q;s‘

(A) ITam [J ABLE T[XI  NOT ABLE to pay the cost of this proceeding.

1 have $ 0/20 ,,D() / / ars iﬁ my prison account.

(B) My other financial resources are:

L S

//f {Iflu Ir’f'? f/ﬂs /‘../!T'" {:7//,1,-":;«‘~ /'/t//:’N(_C!,‘{L, /,, < C‘c{/(&:
At 1S }/";’ e chuit Al Avf /%{L’Q //? }71_,
\/

(A) I do not have a lawyer and I am without financial resources or otherwise unable to obtain
a lawyer.

(1) [ Irequest the court to appoint a lawyer to represent me.
(2) O Idonotwantalawyer to represent me.

(B) I am represented by a lawyer. (Give name and address of your lawyer.)

N/A

7

77 L
= /é;é"/l'
/
(Signature of Defendant)
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UNSWORN DECLARATION

i " by
L % /«’%ﬁ/‘f S brﬁl 4, do hereby certify that
7] U

 the facts set forth in the above motion are true and correct
To thé best of my personal knbwledgc or .information'and
belief, and that any false statements herein' are made sub- ,'
ject to the penalties of Section 4904 of the Crimes Code
(18 Pa. C.S. § 4904), relating to unsworn falsification to

Authorities.

No Notary ' g d T

Required / 0 ~§- /7 (%%ﬁafu frﬁﬁ E)'ef?n)dﬁé\t) s A'
| | If?.-(_ﬁli‘f!‘é Pit

P0-BoY 1000 Hou
oo 70— 1009

“SFENDANT’S COPY - 9



COMMONWEALTH OF PENNSYLVANIA IN THE CRIMINAL COURTS OF THE COUNTY

5
3
§
§

R Lt
¢

i
P, 4 { '
,;3? 04 {/ ‘d 5 3 L% 7
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Vs B T I  OF B A
o '
&P

4
H

.

7} , Criminal -
(N4me of Defendant) : Action No. £~ éﬁ*@éa)i Si 2()03
- ORDER
AND NOW this day of ,2 Upon consideration of the foregoing motion:
1. O The motion is returned to defendant for amendment as follows, such amendment to be made on
for before :
,2
2. [0 A ruleis granted upon the Commonwealth of Pennsylvaqia to show cause why a.hearing should
not be granted. The rule is returnable on or before ' ' : , 2
3. [0 The request to proceed as a poor person, without the payment to costs, is [] granted [J denied.
4. O Upon finding that defendant is unable to obtain a lawyer Esq.,
1s appointed to represent him/her.
5. [0 The Clerk of Court is ordered and directed to do the following forthwith:
(a) To serve a copy of his motion and this order upon the District Attorney of
County.
(b) To send a copy of this motion and this order to Esq.,
the lawyer for the defendant.
(c) ~ To send a copy of this order to the defendant.
6. 1

DEFENDANT’S COPY — 10
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IN.-THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
TRIAL DIVISION - CRIMINAL SECTION

COMMONWEALTH OF : o '
PENNSYLVANIA : ' CP-Sl-CR-0303181-‘2003
V.
ANTHONY TWITTY,
Petitioner
ORDER
. A _
| AND NOW, this /3 #4_ day of Jul/ /t/‘ , 2018, upon consider'atiOn_ of Petitioner’s Post

Conviction Relief Act Petition filed on October 10, 201 7, due to Petitioner’s pending appeal in the
~ Superior Court (3282 EDA 2016), it is hereby ORDERED and DECREED that Petitioner's Post

Conviction Relief Act Petition is DISMISSED AS PREMATURE.!

BY THE COURT:

BRiNKLEY J. '

1 See Commonwealthv. Lark, 746 A.2d 585, 588 (Pa. 2000) (holding that when a PCRA appeal is pending, a subsequent
PCRA petltlon cannot be filed until resolution of review of the pending PCRA petition by the h1ghest state court in which

review 1s sought or upon the expiration of the time for seeking such review).
NV.

Appenpiy F



BY CERTIFIED MAIL:

TO: ANTHONY TWITTY
FM4476
SCIHOUTZDALE
P.0. BOX 1000
HOUTZDALE, PA 16698-1000

FROM: THE HONORABLE GENECE E. BRINKLEY
POST TRIAL UNIT .
206 THE JUANITA KIDD STOUT CENTER FOR CRIMINAL JUSTICE
1301 FILBERT STREET '
PHILADELPHIA, PA 19107 .

RE: - POST CONVICTION RELIEF ACT PETITION
COMMONWEALTH V ANTHONY TWITTY, CP-51-CR-0303181-2003

DATE: I///y /3 ,2018

You have thirty (30) days from the date of the order to file a notice of appeal to the Superior
Court of Pennsylvania. The notice must be in writing and must be filed at the following address:
Active Criminal Records, Criminal Motions Counter; 206 Criminal Justice Center, 1301 Filbert
Street, Philadelphia, PA 19107. You must comply with Pennsylvania Rule of Appellate Procedure
906 with respect to service of the notice of appeal. You must serve Judge Brinkley with acopy ofthe
notice of appeal at Suite 1404, Criminal Justice Center, 1301 Filbert Street, Philadelphia, PA 19107.
You can file the notice of appeal on your own or you can hire an attorney. '

cc:  Tracey Kavanagh, Esquire, PCRA Unit, District Attorney's Office

DEFENDANT MUST FILE AN ORIGINAL AND ONE COPY OF:
Notice of Appeal
Proof of Service

dep/ ) |



IN THE COURT OF COMMON PLEAS OF PHTLADELPHIA COUNTY, PENNSYLVANIA
' CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA )
v, : y CASE NO. CP-51~-CR-0303181-2003
ANTHONY S. TWITTY | )

RULE TO SHOW CAUSE.

AND NOW thlS . day of_ ~ 20 . Upon con81deratlon

of the petltloners Motion and Amended Pet1t10*1 it appearlng that relief would be

‘due, a rule to show cause is hereby GRANTED.

Said rule shall take place the day of , , 20 .
At ___AM./P.M. In court Room # _ .

~ BY THE COURT

3
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@ECE IVED

IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNIY PENNSYLVANTA SEP2 3 2016

CRIMINAL DIVISION

QOMMONWEALTH OF PENNSYLVANIA ' ) _ | | APPEALS{POST TRIAL
V. , ; CASE No. CP-51-CR-0303181-2003

ANTHONY S. TWITTY )

AMENDMENT TO ALREADY FILED PETITION

‘'NOW COMES THE PETITIONER PRO-SE AND DO HEREBY MOVE THE HONORABLE JUDGES TO GRANT
PETITIONER THE RIGHT TO AMEND THE ALREADY FILED PETITION, AND AVER THE FOLLOWING
1. The Petitioner is currently confined 1n the State Correctional facility at
 Houtzdale, Pa. He is indigent and cannot. afford the cost & fees associated with.
the filing. He only receives menial jailhouse pay. ‘

2. The Pro-Se Petitioner currently has filed befOre the court
his P.C.R.A. PETTTION ' , This was filed September 1, 2015 .
As of this date there has been no Action taken on that filing. There are
underlying issue's that are crucial for consideration in this matter. As such

Petitioner moves the court to Grant and Amend the following issue to petitioners
already filed Petition as follows: _
1.. The Pro-Se Petitioner is confined at the State Correctional fac111ty at -

Houtzdale, Pa. He is serving 4k &6 SZeyeanson He is 1nd1gent and cannot afford
the cost and fees associated with this filing. ' ' _ '
2. The Petltloner ‘currently has filed before this court
‘his_P.C.R.A. PETITION ___, This is dated 8/31/2015 , and filed in
the clerk of courts office. :
3. The nature of this filing is to Amend the Already filed petition. There would
be no prejudice to the Commonwealth by this amendment. Upon any objections to
this filiug'shouLizbe,followed.by a rule to show cause as to why such relief
should not be granted. Such will allow the petitioner to defend his petition, it
will allow the Prosecution to rebut any, and w1ll also prov1de a record for any
needed appeals.
4. Issue to be amended is as follows
PETIIIQMER DENIED RIGHT TO AN IMPARTTAL JUDGE .

AT TRIAL OR ON APPEAL DUE TO_CONTAMINATION ISSUE'S

At the outset, Its important to note that in the case Sub Judice the judge

presiding over the petitioner case Was Judge Renee Cardwell Htphes.
Just as the Sixth Amendment requires an impartial jury, Due Process requires an

1. | e @P’(fw

lm..-»“"’ M}!

o J‘r"/




&.

1mpart1a1 judge. Petltloner contends that the. judge in this case was iartial
and there are contamination issue's involved. Judge hughes was involved in the
Petitioners case for the purpose of trial and in the appeal process. ‘The
Petitioner was sentenced in 2003 and fmallzed his appeal process in 2010. Durlng
this entire time judge Hughes presided over the petitioners case.

Judge Hughes, admitted in a March=-2008 hearmg to using insults and explained

‘herself, "I TOLD [THE COURT REPORTER] TO [REMOVE] WORDS THAT ARE LESS THAN

JUDICIAL BECAUSE I'M SOUTHERN AND I SAY WORDS LIKE FLIPPING AND SUCKER..." Judge’

Hughes ultimately resigned from sitting as judge, when the Supremie court removed

her from a death-penalty appeal case for altering the court room transcript to
conceal ‘a disparaging remark she'd made about the defendant. _
~ The standard is not ‘actual proof but the likelihood or appearance of bias, or

misconduct. Taylor v. Hayes, 418 U.S. 488, 94 S.ct. 2697, 41 L. ed.2d 897 (1974).
Contamination issues can be varied. The noted conduct is but one of the judges
mproprlety s. Including judicial misconducts. : }
5. Of note, is that Judges Hughes During the time of the 'Supreme court actions
did not recus herself from petitioners trial or appeal. Corbett V. Bordenkircher,
615 F.2d 722, (1980 CA6 KY), cert. den. 449 US 853, 66 L.ed.2d 66, 101 S.ct. 146.

Trial before an unbiased judge is essential - to. Due Process. Johnson V.
Mississippi, 403 US 212, 29 L.ed.2d 423, 91 S.ct. 1778 (1971). ‘e.g. judges
~refusal at trial to allow defense counsel to make motions, to court instru‘ctions,'

heard and denied all motions marked as heard and overruled, denied defendant due
process. Pamter v. Leeke,. 485 F.2d 427 (CA4 SC. 1973); Judges expression of
defendants gu11t based on evidence; Commonwealth v. Sylvester, 388 Mass 749, 448

NE2d 1106 (1983); Courts determination of credibility of defense witnesses _State :

V. Kish, 4 Ohio App 3d.252; 4 Ohio BR 468, 448 NE2d 455 (1981); Iniproper
séntencing issue's or consideration by judge. State V. Trahan, 367 So 2d 752
(1978. La); The right to jury trial also camnot be narrowed by having elements of
the offense determined by the Trial Judge. U.S. V. Gaudin, 515 U.S. 506, 115
S.ct. 2310, 132 L.ed.2d 444 (1995)-(on prosecution of_deféndant for making false
statements, as to which materiality is an element of the offense, the trial judge
could not instruct the jury that the statements in question were material). This
safeguard does not include the determination of the sentence , which may be
assigned to the judge even as to capital punishment. Spaziano V. Ela., 468 U.S.
447, 104 S.ct. 3154, 82 L.ed.2d 340 (1984)-(state law could allow judge to

override jury recomuendation favering life sentence over capital punishment).



However, Apprendi V. New JErsey, 530 U.S. 466, 120 S.ct. 2348, 147 L.ed. 2d 435
(2000) warns that the state cannot convert what historically has been an element
of the offense into a senten01ng factor and thereby take the issue from the jury!

The court there concluded that, "other than the fact of a prior conviction, any
fact that increases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to a jury and proven beyond a reasonable doubt.' This
principle was carried forward to capitol sentencing in Ring V. Arizona, 536 U.S.
584, 122 S.ct. 2428, 153 L.ed.2d 556 (2002)-(where death penalty may be imposed
only on a flndlng of enumerated aggravatlng factors, those factors must be found
by a jury), and to Guideline sentencing in Blakely V. Washington, 542 U.S. 296,
124 S.ct. 2531,.159 L.ed.2d 403 (2004)-(where guideline systém permits enhanced

sentence, though within statutory maximum, to be imposed only on a finding of
facts that take thé case outside the standard-range sentencing, existence of
those facts must be found by a jury); In U.S. v. Booker, 543 U.S. 220, 125 S.ct.
738, 160 L.ed.2d 621 (2005)-(which rendered invalid sentencing guidelines insofar

as they rendered conditioned guideline sentencing levels on judicial findings.

and though judicial findings would still be required, the guideline levels would
thereafter be treated as simply advisery. With judicial discretion. _
Here the proof is the likelyhood or. appearance of ''bias'' rather than proof of
actual "bias." Taylor V. Hughes, Id.

A verdict may also. be challenged because it is learned later of some
misconduct. Just as the Sixth Amendment requires an impartial trial by jury, due
~ process requireé an impartial judge. In the case Sub'JUdice Judge Hughes was
involved with the petitioners case through out the time that she _conmitted‘
misconduct, ethical violations, or other contaminations issue's. Due to the
nature of the misconduct exhibited by judge Hughes, The Petitioner had a right to
recusal. Additionally, the issue would be after discovered as the petitioner
would not have known The actions of judge Haughes until after the affect!

All Prior counsels failed to present or raise the issue and this is petitioners
first opportunity to raise the issue where he is not represented by counsel.
Given the likely Contamination and/or bias involved at the very least a rule to
show cause is warranted as to why such relief should not be granted. Petitioner
avers that the guiding standard is the likelyhood or appearance of bias, rather
than proof of actual bias. Taylor V. Hayes, Id. The layered ineffective
assistance of counsel also establishing an Extraordinary circumstance, Which also
raises a presumption of prejudice Holloway V. hrk.; 435 U.S. 475, 98 S.ct. 1173,




55 L.ed.2d 426 (1978), U.S. v. Cronlc, 466 U.S. 648 104 S.ct. 2039, 80 L.ed.2d
657 (1984)- (defective appointment, amounting to an automatic violation of the
Sixth Amendment); Harris v. Wood, 64 F.3d 1432 (9th Cir. 1995)-(cumulative impact
of counsels many errors). Under these circumstances counsel was 1neffect1ve in
failing to seek the desired recusal. _
6. The actions of judge Hughes were not an isolated event. and Arguendo, may have
resulted from job stress. Many factors can add to job stress. However, a judge is
expected to be fair and impartial, regardless of the ch01ces they must make. On,
the other hand a judge who keeps a tight rein on his/or her emotions, over a
period of time isolate her feelings or become uncomfortable in expressing them.
This can be analogized to a pressure cooker that has its top spout tightened down -
so that the steam which builds ‘up cannot escape. Eventually, with the constant
bu11dup of steam, the pressure cooker w111 explode' (cr:une & JUSthe in Amerrica
6th Ed. 2004/Territo-Halsted-Bromley). _ :
People v. Lopez, 251 Cal. App.2d 918, 60 Cal.Rptr. 72, 76; People v.

Bernhardt, 222 C.A.2d 567, 35 Cal.Rptr. 401,419. ‘

The judge is not immune from acts committed outside of his/or her office and
that Violate professional codes of ethics. '
7. ‘The petitioner moves the court to also consider the underlying grounds
relating to the Contamination issue's raised herein. At the very least a record |
- should be estaﬁlished regarding the layered ground- of ineffective assistance to
the issue. Not excluding‘ such other relliefﬂ as the court deems in the interest of
justice. Petitioner moves that any hearing should be held by Video Conference
which is avallable at this facility by court order. o

Opp051tlons to the requested relief should be followed by a Rule To Show Cause.
Such will save the court time, expénse and delay. Such will allow petitioner to
defend his petition, provide additional grounds . as averred herein, and to
‘establish a record for any appeals, this includes layered ineffective assistance
of counsel. ‘ |
A Rule to show cause is attached for the courts convenience.
The case here also involves questions of recusal in which defense counsel failed
to seek the relief. recusal is defined as, "DISQUALIFICATION OF A JUDGE, JURY OR
ADMINISTRATIVE OFFICER FOR PREJUDICE OR INTEREST IN THE SUBJECT MATTER.. A JUDGE
MAY BE RECUSED AS A RESULT OF OBJECTION BY EITHER PARTY, OR MAY VOLUNTARILY
DISQUALIFY HIMSELF OR HERSELF IF HE OR SHE FEARS THAT HE OR SHE MAY NOT ACT
IMPARTIALLY, OR THAT SOME CIRCUMSTANCE WILL LEAD TO A SUSPICION OF BIAS." For all




of the reasons averred herein petitioner prays the court to grant the requested
relief. Absent ‘the court granting a hearing at thé very least will deny
petitioner meaningful review and there would be a blank record for appellate
review. ’ |

WHEREFORE, The Pro-Se Petitioner moves the honorable judges to  grant the
requested relief for new trial; recusal grounds, and ineffective assistance of

counsel related to those grounds. Counsel hav1ng failed to honor the petitioners
wishes.

- To grant'hearings to resolve those issue's. Not excluding Rule To Show Cause, or
such other relief in line with the rellef requested or as’ the court deems in the

/QNTHONY////TWITTY
BGT # FM-G476 |
~ P.0. BOX 1000

| 3 ‘ HOUTZDALE, PA.  16698-1000
DATE: ;§%a%éaa5:€i - o 2016 o | -
- CC:FILE. ' - - - - g

~

interest of justice.




CERTIFICATE OF SERVICE:

I, AN'IHONY S. TWITIY | DO HEREBY CERTIFY THAT I AM THIS DAY SERVING UPON THE
CLERK OF COURT PHILADELPHIA COUNTY, PENNSYLVANIA. MY AMENDMENT TO ALREADY FILED
PETITION, FOR FILING AND DISTRIBUTION. ' '

I AM ALSO SERVING A TRUE AND CORRECT COPY TO THE FOLLOWING PERSON:

TO: OFFICE OF THE DISTRICT ATTAORNEY
3 SOUTH PENN SQUARE
- PHILA, PA. 19107

INST #__ FM-4476 | |
“P.0. BOX 1000

| | 'HOUTZDALE, PA. 16698-1000
DATE: \%JM _ N 2016 . _, |




Filed 08/18/2017

IN THE SUPERIOR COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA : No. 3282 EDA 2016

ANTHONY S. TWITTY

Appellant

ORDER

Appellant’'s pro se application for reconsideration is GRANTED. This
Court’s July 12, 2017 dismissal Order is hereby VACATED, and the ab.ove-
captioned appeal is REINSTATED.

Further, on December 9, 2016, John B. Elbert, Esquire, entered
appearance in this Court on behalf of Appellant. This Court erroneously
docketed Attorney Elbert’s appearance as court-appointed counsel, although
Attorney Elbert was privately retained. Attorney Elbert filed a Pa.R.A.P.
3517 docketing statement on Appellant’s behalf,' and this Court sent a
briefing schedule to Attorney Elbert on January 27, 2017, directing him to
file a Brief for Appellant by March 7, 2017. In February 2017,’vthis Court
recéived an extension request from pro se Appellant. This Court forwarded
Appellant’s request to Attorney Elbert, unfiled, pursuant to Commonwealth
v. Jette, 611 Pa. 166, 23 A.3d 1032 (2011). . o

Upon receiving no further correspondence or filings_ from Attorney

Elbert, on 'April 7, 2017, this Court remanded,thé matter to the Philadelphia
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County Court of Common Pleas for a determination of whether Attorney
Elbert abandoned Appellant. The PCRA court responded promptly; however,
it appears the court did not conduct an abandonment hearing. Rather, the
court noted that the above-captioned appeal lies from the denial of
Appellant’s second PCRA petition, and Appellant was therefore not entitled to
counsel. Upon receiving the PCRA court’s response, this Court consldered
Appellant as proceeding pro se, and sent pro se Appellant a riew briefing
schedule on April 19, 2017. On July 12, 2017, this Court dismissed the _'
above-captioned appeal because Appellant failed to file a brief.

Upon consideration of the above, this Court finds as follows: ‘Attorney
Elbert entered appearance in this Court on behalf of Appellant, and this
Court should have noted that Attorney Elbert was privately retained.
Nonetheless, this Court appropriately entered the April-7, 2017 remand

Order, as there was no indication that Attorney Elbert was ever .granted
leave to withdraw appearance. See Pa.R.A.P. 907(b) (“[C]ourlsel»’s
appéarahce for a party may not be withdrawn without leave of court. . . .”);
Pa.R.Crim.P. 120(B)(1) (“Counsel for a defendant may not withdraw his or
her appearance except by leave of court.”). A hearing was therefore
necessary to determine if Attorney Elbert abandoned Appellant. Moreover,
this Court should not have considered Appellant to be proceeding' pro se
upon receipt of the PCRA court’s response.

Accordingly, the following is hereby ORDERED: this Court's
Prothonotary is directed to correct the December 9, 2016 docket entry to
reflect that entry of appearance was by privately retained counsel. The

PCRA court is hereby DIRECTED to conduct an_abandohment hearing to
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determine whether Attorney Elbert abandoned Appellant, includfng
consideration of the claims raised regarding Attorney Elbert’s representation
in Appellant’s application for reconsideration. The PCRA court shall submit
its findings to this Court, in writing, within thirty (30) days of the date of this
Order. The briefing schedule is hereby STAYED, pending the findings of the
PCRA court.

Appellant’s request to dismiss the appeal with prejudice is DENIED.

This Court’s Prothonotary is directed to send a copy of Appellant’s
application for reconsideration to the PCRA court and Attorhey Elbert. The
Prothonotary is further directed to send a copy of this Order to the
Honorable Leon W. Tucker, the Philadelphia County Court of Common Pleas,
the Commonwealth, Attorney Elbert, and pro se Appellant. Finally, this
Court’s Prothonotary is directed to list Attorney Elbert as Appellant’s

attorney of record.

PER CURIAM
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COURT OF COMMON PLEAS OF PHILADE'LPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
' CRIMINAL TRIAL DIVISION '

COMMONWEALTH OF PENNSYLVANIA

_ RECEIVED P
V. - SEP 12-'2017‘ , NO. CP-51-CR1-0303181-'2003' |

| cp Cﬁﬁnﬁ‘ém'ft :  'Ne.3282 EDA 2016
ANTHONYS TWITTY stings v

ORDER

- AND NOW, this 11'h day of September 2017, after receiving the Superior Court’s Order,
filed August 18, 2017 and after a hearing held on September 11, 2017 pursuant to the Order of
the Superlor Court for the purpose of determining whether Attorney Elbert .1bandoned Appellant,

- . the court finds that Attorney Elbert did abandon Appellant.
While Attorney Elbert may have had reason to not perform, those reasons are of no moment in as
much as Attorney Elbert d1d not receive permrssron to not file documents and not continue

,1epresent1ng Appellant

BY THE COURT:

""‘\
LEON W. TUCKER, J.
Supervising udge
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COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
- CRIMINAL TRIAL DIVISION

COMMONWEALTH V. ANTHONY TWITTY, CP-51-CR-0303181-2003

ABANDONMENT ORDER
PROOF OF SERVICE

I hereby certify that, on this day, the Clerk of Quarter Sessions is hereby directed to serve
the foregoing Court Order upon the person(s) and in the manner indicated below, which service
satisfies the requirements of PA. R.CRIM.P. 114: :

Counsel/Party: John B. Elbert., Esquire _
- Pennsylvania Criminal Defense, P.C.
1500 Market St. FL 12 East Tower
Philadelphia, PA 19102

Type of Service: - ( ') Personal (X) First Class Mail ( ) Other, please specify
Appellant: o i Anthony Twitty., P}O-Se
' INST # FM-4476
P.O. BOX 1000 .
Houtzdale, PA 16698-1000 ,
Type of Service: - - . ( )Personal ()First Class Mail  (X) Other, pleasé specify

Dated: 9/11/2017
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Trial (Jury) Volume 3

thony Twilly July 14, 2003
o Page 53 ‘ Page 54
[1 be referencing pieces of the evidence. 1 element of crimes charged and that
| The attorneys only referenced pieces of {2} Anthony Twitty is guilty beyond a 1
) the evidence. You have the ‘@) reasonable doubt of those crimes. !
{4] - responsibility to evaluate all of the ; 4 A person who is accused of a crime ’
£} evidence in making your decision. [5) 1s not required to present evidence or to - ;
i5] Now, we talked about it briefly. It ] [6) prove anything in their own defense. If
N was in the movie that you saw. We talked , n the evidence presented fails to meet the
(8] about it briefly on your questionnaire. ; (8] Commonwealth's burden, then your verdict :
)] But it is an essential principle of : 9] must be not guilty. On the other hand,
[io] criminal law. It is fundamental that a if the evidence does prove beyond a ’ i
1] citizen is presumed innocent. The mere reasonable doubt that Anthony Twitty is
{12 fact that Anthony Twitty was arrested and guilty of the crimes charged, then your
- 113} charged with crimes is not evidence of verdict must be guilty.
[14] his guilt. A citizen who is accused of a i[14] Although the Commonwealth bears the :
£15) crime is presumed to remain innocent ‘[1 5) burden of proving the defendant is z
6] . throughout the trial unless and until you 1116] guilty, this does not mean that the
[ . conclude, based upon the careful and 5[17] Commonwealth must prove its case beyond
[18] impartial consideration of the evidence, §[18] all doubt or to a mathematical certainty i
29 that the Commonweali T B PIONET BB i8] === e COTTMOnWea i S AT Teqred 15"~
" [20)  guilty beyond a reasonable doubt of all ‘ [20] demonstrate the complete impossibility of
[21] of the charges that have been brought 21) innocence. A reason reasonable doubt is
[22} against him. It is not Anthony Twitty's §[22] a doubt that would cause a reasonably
{28} .- burden to prove that he is not guilty. i3] Ncarc'ful_-'and sensible person to pause or .
.[24) " It is the Commonwealth that always bears §[24] h;éitate, to refrain from acting upon a
[25] the burden of proving each and every ;?[25] matter of the highest importance to their
. , -Page55 | ) Page 56
1 own affairs or to their own interest. A ! 1 all the research that I can do about this :
[2] reasonable doubt must fairly arise out of 1 2 disease, about this surgery, about any
{3 evidence which was presented or out of | way that this.can be dealt with. But at
[4] the lack of evidence this was presented. [4) some point, the question is going to be ‘
18] Now, ladies and gentlemen, let me ‘ [5) called and you're going to be required to ;
16} give you an example of reasonable doubt. ‘ [6] make a decision. "You're never going to i
[7] Let's say that someone you love dcarly, Yy have all the information that you wish
{8} your spouse, your significant other, one ‘ [81 you.could have, but fundamenta]]y what
[9] of your children, was advised by their [9] you want is a promise that it is going to
[10 physician that they had to have surgery. work. But you're never going to have all
[11) They had some kind of life-threatening ! the information that you want.
[12) condition and the best medical protocol If you have sufficient information
[13] was this surgery. The physician is not to get past reasonable doubt, you're
[14]) promising you that this life-threatening 4 going to go forward with the surgery. If
{15) condition is going to be cured by the 18] you can't get past reasonable doubt, then
[16] surgery, merely that the surgery is the 116} you won't go forward with the surgery.
7 best possible avenue for treatment. g[‘ﬁ] Ladies and gentlemen, a reasonable
L4 Now, if you're like me, you're going §[1‘8] doubt must be a real doubt. It may not
(19 to seek a second opinion. You're §[19] be a doubt imagined, nor may it be one
[20] probably going to seek a third opinion (20] that is manufactured to avoid carrying
[21] and you guys have already figured out I'm 5[21] out an unpleasant responsibility. You
[22] really close to my family, I'm going to ; {22} may not find Anthony Twitty guilty based
(23] talk to everybody in my family, I'm going 5[23] upon a mere suspicion of guilt. The
_ to talk to everybody I trust, I'm going ;5{24_] Commonwealth does bear the burden of
lev] to go on the Internet, I'm going to do [25] proving Anthony Twitty guilty beyond a

Louise Mascuilli, O.C.R

- Court Reporting System

14 (page 53 - 5/
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BASIL BROOKS, Petitioner, v. ROBERT GILMORE, Superintendent, SCI-Greene, and
PENNSYLVANIA DEPARTMENT OF CORRECTIONS, Respondents.
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF PENNSYLVANIA
2017 U.S. Dist. LEXIS 127703
CIVIL ACTION No. 15-5659
August 11, 2017, Decided
August 11, 2017, Filed

Editorial Information: Subsequent History

Dismissed by Brooks v. Greene, 2018 U.S. App. LEXIS 16703 (3d Cir., Feb. 28, 2018)
Editorial Information: Prior History

Brooks v. Gilmore, 2016 U.S. Dist. LEXIS 59266 (E.D. Pa., Apr. 28, 2016)

Counsel {2017 U.S. Dist. LEXIS 1}For BASIL BROOKS, Petitioner: DANIEL
: ALAN SILVERMAN, LEAD ATTORNEY, LAW OFFICES DANIEL SILVERMAN & ASSOC,
PHILADELPHIA, PA.

For SUPT. ROBERT D. GILMORE, THE DISTRICT ATTORNEY
OF THE COUNTY OF PHILADELPHIA, THE ATTORNEY GENERAL OF THE STATE OF
PENNSYLVANIA, Respdndents? JAMES™ FOSTER ‘GIBBONS, PHILADELPHIA DISTRICT
ATTORNEY'S OFFICE, PHILADELPHIA PA. 1 i SR

; r._‘

Judges Gerald Austin McHugh Unrted States Drstr;lct Judge w S

s am

CASE SUMMARYThe court granted a petrtroner’s request for a wrrt of habeas corpus because the trial
court instruction, in which reasonable doubt in juror deliberation was analogized to making a decision
about life-saving medical treatment for a loved one where one option existed, violated petitioner's
Fourteenth Amendment right to due process.

OVERVIEW: HOLDINGS: [1]-The court granted a petitioner's request for a writ of habeas corpus because
the trial court instruction, in which reasonable doubt was explained to the jury through an emotionally
charged hypothetical, which asked the jurors to analogize their deliberations to making a decision about
life-saving medical treatment for a loved one when only a single option existed, violated petitioner's
Fourteenth Amendment right to due process of law as it required an excessively high degree of doubt to
reach an acquittal; [2]-By failing to object to the instruction, trial counsel rendered ineffective assistance of
counsel under the Sixth Amendment as that failure was both deficient and prejudicial; {3]-The superior
court's rejection of petitioner's ineffective assistance claim involved an unreasonable application of clearly
established U.S. Supreme Court law.

OUTCOME: Petition for writ of habeas corpus granted, report and recommendation adopted as to
remaining challenges.

lyccases 1
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where it involves an "unreasonable determination of the facts." 28 U.S.C. § 2254(d)(1)-(2). This
standard is "difficult to meet... because it was meant to be," Harrington v. Richter, 562 U.S. 86, 102,
131 8. Ct. 770, 178 L. Ed. 2d 624 (2011), but even under AEDPA, habeas corpus remains "a
safeguard against imprisonment of those held in violation of the Iaw," calling for "vigilant and
independent" federal court review, id. at 86, 91. "Even in the context of federal habeas, deference
does not imply abandonment or abdication of judicial review. Deference does not by definition
preclude relief." Miller-El v. Cockrell, 537 U.S. 322, 340, 123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003). 2

B. Ineftectlve Assistance of Counsel

Petitioner's claim to relief for this defective jury lnstructlon sounds in meffectlve aSS|stance of counsel.
The standard for evaluating this claim is set forth in Strickland v. Washington, 466 U.S. 668, 104 S.

Ct. 2052, 80 L. Ed. 2d 674 (1984). Under Strickland, Petitioner must show: (1) that counsel performed
deficiently, i.e., that his conduct fell below "an objective standard of reasonableness," id. at 688; and
(2) prejudice, i.e., that confidence in the result of the original proceeding is undermined due to .
counsel's deficiency, id. at 694. Strickland prejudice is established where, but for the effect of

counsel's errors, there is a reasonable probability that at least one juror would have had a reasonable
doubt with respect to the defendant's guilt. Hlnton v: Alabama, 134 S. Ct. 1081, 1089, 188 L. Ed. 2d 1
(2014); Strickland, 466 U.S. at 695.

IV. Discussion

Petitioner claims his trial counsel was ineffective for failing to object to the instruction defining
reasonable doubt for the jury. Because this ineffectiveness claim hinges on the constitutionality of the
instruction, | will first address whether the instruction was proper, then address whether counsel's
.assistance was effective, and finally review the Pennsylvania Superior Court's disposition of this clalm,
applying the deferential standard outlined in 28 U.S.C. § 2254(d). : :

A. The trial court instruction defining reasonable doubt VIO/ated Petltloner’s Fourteenth Amendment
right to due process of law.

The burden-of-proof instruction at Petitioner's trial began without issue. The trial judge employed a
near-verbatim passage from the Pennsylvania Suggested Standard Jury Instruction: “A reasonable

~ doubt is a doubt that would cause a careful, sensible person, a reasonably careful and sensible
person, to hesitate or to refrain from acting upon a matter of the highest importance to their own
affairs or to their own interests.” NT 10/09/07 at 149. After this proper introduction, however, the judge
interrupted with the foIIowmg analogy:

it's helpful to think about reasonable doubt in this manner. Let's say, and | know that each one of

you does have someone that you love very much, a spouse, a significant other, a child, a

grandchild. Each one of you has someone in your life who's absolutely precious to you. If you

were told by your precious one's physician that they had a life-threatening condition and that the

only known protocol or the best protocol for that condition was an experimental surgery, you're.

very likely going to ask for a second opinion. You may even ask for a third opinion. You're a52
probably going to research the condition, research the protocol. What's the surgery about? How
does it work? You're going to do everything you can to get as much information as you can. ‘
You're going to call everybody you know in medicine: What do you know? What have you heard? ,yji Mm‘& :
Tell me where to go. But at some point the question will be called. If you go forward, it's not == ‘.
because you have moved beyond all doubt. There are no guaranteesW

because you have moved beyond all reasonable doubt./d. at 149-51. After this interlude, the judge

finished her charge with a portion of the standard instruction; "[A] reasonable doubt must be a real

doubt. It may not be an imagined one nor one that is manufactured to carry out an unpleasant

R TP
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the trial judge's use of metaphor makes the analysis more complex does not in any way excuse the
violation-or lessen the error of the state court in conducting review. A subtle violation of the
-Constitution, no less than an overt one, is still a violation.

The state court cited two state cases in its opinion,-but it did not reasonably apply either of ther to the
facts of this case. The first case was Commonwealth v. Willis, 2010 PA Super 19, 990 A.2d 773 (Pa.
Super. Ct. 2010), which the state court used to establish that courts have discretion in defining
reasonable doubt so long as they "present[] the law" "clearly, adequately and accurately.” The second
case was Commonwealth v. Thomas, 529 Pa. 149, 602 A.2d 820 (Pa.. 1992), cited for the proposition
that a jury charge may contain solemnizing language to "focus the jurors" on the heavy task at hand.
These cases apprOpnately resolved their facts under the Cage standard for reasonable doubt
instructions. However, the state court here failed to relate those cases' holdings to this case or explain
how this instruction was clear, adequate, accurate, or solemnizing. Instead, without comparison to
these authorities, the suggested standard instruction, or any other metric of constitutionality, the state
. court simply announced a conclusion that the instant instruction was a comprehensive and accurate
- presentation of the law." Sup..Ct. Op. at 12.11 :

V. Conclusion

A federal court has the responsibility to grant habeas relief if the state court's decision on review
depended on an unreasonable determination of the facts or an unreasonable application of clearly
_established Supreme Court law. See, e.g., Grant v. Lockett, 709 F.3d 224, 238 (3d Cir. 2013),
Breakiron v. Horn, 642 F.3d 126, 143 (3d Cir. 2011); Showers v. Beard, 635 F.3d 625, 632 (3d Cir.
2011); Lambert v. Beard, 633 F.3d 126, 133 (3d Cir. 2011), judgment vacated on other grounds sub
nom. Wetzel v. Lambert, 565 U.S. 520, 132 S. Ct. 1195, 182 L. Ed. 2d 35 (2012), on remand, 537 F.

. App'x 78 (3d Cir. 2013). Here the state court's decision to reject Petltloner's meffecttve-ass:stance
claim rested on both types of error and thus cannot stand.

Petitioner's request for a writ of habeas corpus will be granted on Claim Il of his petition. He must be .
retried within 180 days or reieased. An approprlate order follows. ' '

Is/ Gerald Austin McHugh
United States District Judge
ORDER '

This 11th day of August 2017, upon careful and independent consideration of the Petition for a Writ of
Habeas Corpus filed pursuant to 28 U.S.C. § 2254, and after review of the Repor’t and
Recommendation of the Magistrate Judge, it is hereby ORDERED that:

1. The Report and Recommendation is ADOPTED as to all claims except the claim of ineffectiveness
~ for failure to object to the trial court's reasonable doubt instruction.

2. The Petition for Writ of Habeas Corpus is GRANTED as to the reasonable doubt clalm Petltloner
must be retried within 180 days or released.

3.‘ Petitioner's remaining claims are DENIED.

4. A certificate of appealability is DENIED on Petitioner's remaining claims.
Is/ Gerald Austin McHugh

United States District Judge

-

lyccases ' ’ 10

© 2018 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to

the restrictions and terms and conditions of the Matthew Bender Master Agreement.



Y wry

CRIVMINAL DIVISION

COMMONHEALTH OF PENNSYLVANIA ) |
v, : ) CASE HD. CP-S1-CR-0303181-2003
ARTHORY S. TWITIY )

mmmmmm mmwammm SUPPLEMENTA
ROEDS TD BE QONSIDERED ALONG WITH THE ALRRADY FILED PETTITION:
1. The Petitioner/Appellant is currentl)
mmamwmeﬁ&dwm.mmmimdkﬁm
‘ pemnication from mael in his case. As such he moves for liberal
consideration of hi.s filings.

2. Curvently petitioner/Appellant has received en ovder from the Superfor court
dated 8/18/2017 Grantinmg the petitioner/Appellants pro-se Applicatien for
reconsideration, reinstating Appellents appeal. And further remanding this
matter for a determination regsrding abandonment. The “Petitioner/Appellant
mm&ma&mmmmmmmmw
ineffective assistance”™.

=f Petitioner filed a sworn statement (notarized) dated April 9, 2009 Secking to
have his divect appeal rights reinstated, Rumc-Pro-Tune, in the Superior court,
end that now counsel be appointed to rcepresent the petitiomer. However,

: mmmwfmmmémmmmumfmﬁmmﬁm
mlfazaapealfmtﬁai end direct appeal frem the public defenders
of fice. SEE: Commmwealth v. Kent, 797 A.2d 978 (Pa. Super. 2000). Initial trial
mlﬁwisdnem Eeq. (PL)« mfmmeﬁiﬁea@mt&m
3/19/2003, Petitioner has no Idea of the action of counsel
camsel sought to heve reviewed, in violatien of Penson v. Ohlo, 109 S.ct. 346
(i988); Roe v. Flores-Ortega, 120 S.ct. 1029 (2000). e
Peritioner has no forsal knowledge of tiv: PCRA Petition filsd by Sanjel Weaver,
Fsq. He oaly becars avare after receiving a Trial couwrt Docket showing that
entzy as being fiied 11/21/2008. In lire with Pensen v. Chie, 109 S.ct. 36
(1938) & Roe v. Flotes-Ortega, 120 S.ct. 1029 (2000). Where comsel failed to
cuvwunicate with the Defendant conceruing an oppenl or to address issues on
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Appeal. Additionally, Pursumt to Kent, Id. As much the court should apply Kent,
ﬁ.,&mt&umﬁmm&mmwmtmpeﬁﬁmfwﬁQt
purpose, &xi order petitioners sppsarance for any hearing in this matter in line
with the Superioc courts order. Alsc The court siwuld reinstate Petitioners
Direct Appeal rights, and appoint counsel unassociated with the Public defenders
office.

3. FPetitioner had no knowledge that his case was even on appesl until he
recaived the correspondence in reply to his letter. the reply is dated August
25, 2008.

4, As for Karl Baker, Esq. filing 2 Brief for the Petitioner, Again the
petitioner has no knowledge other than a proof of service he received after
request. Mr. Baker was also a mesber of ths Public defenders office. As such the
same Relief is requested pursumit to Commorwealth v. Kent, 797 A.2d 978 (Pa.
Super. 2000); Pensom v. Ohio, 109 S.ct. 346 (1988), and Roe v. Florves-Ortega,
120 S.ct. 1029 (2000). Uoder these circumtances the petitioner has not received
meaningful review of the denial of & Constitutional or Dus-Process right. SEE:
Comronwealth v. W,ma.mgm(ﬁ.w 2003). Due-Process Suggest that
_under -the “¢ircomstances of the S@qtto: courts em a m:m with
hevein stated, end defend his petition. It um,gm the emmm and
opportunity to rebut any. and finally it will establish a record for any neaded
appesl. As such Petitioner/Appellsnt pro-se moves the court that he be present
to .participate in any hesring concerning the Superior courts order and
~determination, Mzmmmtmmmmm

ﬁmlthﬁmy o
MW&:MM”W
the opportunity to

WEEREPORE, the Petitioner/Appellant
the above requested reltef. Rmmeg

Mielptﬁainmyw 191&3&9&&
M-Pmusm
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CERTIPICATE OF SERVICE:
LWWWMI%WZWWWWEWWW
W,MWMFW@DWI@.
1&4M£OWAME@HWWMMMWW:

TO: HUGH J. BURNS, JR., ESQ.
OFFICE OF THE DISTRICT ATTOBNEY
3 SOUTH PENR SQUARE

PHILA, PA. 19107

(SERVICE: FIRST CLASS MAIL)

HOUTZDALE, PA. 16698-1000
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IN THE QOUIT OF (5¥ON PLEAS OF PHILADELPHIA COUAY, PUNSYLVANIA o
CRIMINAL DIVISION ‘

(OGONKEALTH OF PEINSYLVANIA ) |
V. : ) CASE RO. CP-51~CR-0303151~2003
AFTHONY S, TWEITY ) \

\

l.mmﬁtimmmmtmmmmmmmmgakmy
filed proceeding. To make necessary factual findings, mdwanmapeﬁtimezto
properly defend his motion.

2. The Pro~Se Petitionar recently acquired information pertaining to the decision
in Basil Brooks v. Bobert Gilmore, superintendent, SCI-Greene, and Pa. Dept. Of
Corrections, No. 15-5659 (U.S. District court for the Eastern Diatrict/decided
8/11/2017). Patitioner seeks to amend his petition with this information which
pertains to Judge Renee cardwell Hughes, which was also the petitioners judge,and
to jury instructions which contained Hypothetical's related to jury instructioms,
Mﬁmlyelmtedt&lmlofdubﬁmrywmm&@tm."
In the case Sub Judice Petitioner suffered the same at the hands of Judge Hughes!
He ask this court to protect his rights by allowing him to prove the injustices.
To defend his petition and the opportunity to present such evidence warranting
relief.

\GEREFORE, PETITIONER MOVES THE COURT 10 SUPPLEMENT THIS ADDITIORAL ISSUE IN THESE
Wm.mmmmmmmmwmmmmmm
FILING IS TIMELY PURSUANT TO THE EXCEPTIONS 10 THE PCRA. AS SUCH RELIEF IS DUE.
THE COURT MUST MAKE A DETERMIRATION OF THIS TL4ELY FILIKG.

THE PCRA PROVIDES A MECHANISM FOR VINDICATING EXISTING %ﬁ@
CONSTITUTIONAL RIGHTS, AND IT ALSO PROVIDES A MECHANISM L
FOR IMPLEMENTING NEW CONSTITUTIONAL RULES OF ANTHOR? S/ TWITIY, ﬁéﬂ-ﬁz
RETROACTIVE APPLICATION, NO MATTER WHEN THE NEW RULE IS INST # F4=447€
ESTABLISHED COM. V. FEARS, 86 A.3d 795 (PA. 2014). P.0. BOX 1007
o ; HOUTZDALE, PA. 16698-1000
o S

CCsFILE.
SCRVED CLERK OF COURTS OFFICE, QOURT OF COMMUN FLPAS PHILADELUFHIA.
QOPY SERVED: QFFICE OF THE DISIRICT ATTORNEY 3 SOUTH FEil SQUARE, [AILA, PA. 19107
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RedCr’osS;Hughes’
By MENSAH M. DEAN

deanm@phillynéws.com
215-854-5949

Renee Caidwell Hughes, oneof’

Pmladelplna s .toughest-talking
judges, isn’t talking at all about .
the state Supremé Court'sremov-
al of her from a death-penalty ap-
peal case for altering the:icourt--
room tr'mscnpt to conceal a dis-
paraging remark she’d made
about the defendant.

But her new employer says that
the controversy .won't affect
Hughes’s upcoming move to be-
come CEO of ithe American Red

‘Cross Southeastern Pennsylva—

nia Chapter. ~

“She has the highest mtegnty,
has impeccable credentials, and
an outstanding reputation of fair-
ness and being an advocate for
justice for the people of Philade]-
phia,” said Michael Coslov; chair-
man of the Red Cross’ board.

“The Red Cross is not concernad

at all aboit $omething that hap-

_pened severalyearsago.” °
Hughes interviewed for the job

on Feb. 18 and accepted the posi-

tion in early April, the Red Cross-

said.
But Hughes’ April 29 public an-

nouncement that she was leaving

the Court of Common Pleasbench
after 16 years came only one day af-
ter the Supreme Court’s order
‘that another judge must hear a
convicted killer’s appeal.

Hughes will not comment on
the high-court order because she
is still ajudge. though sheis using
up court vacation time and.will
not return to the bench; Red

Cross spokesman Dave Scm-aaer .

. said.

oh ??&E’ES@WE‘ “@W%E@

sS; wavesit off

The controversy involves the
‘case of Daniel Doughertx 5C, who
was convicted in Hughes’ court:
‘room in- 2000 and sentencéd to
death for setting a 1985 fire that
killed. his two children: Dougher-
ty is appedling on the ‘grounds
that his {rial atiorney. was defi- -
. ‘clent. .

Hughes, known for colorful lan:.
guage and fiery outhursts, called
Dougherty “vile” during a Febru-
ary 2008 hedring. But when his at-
- torney reviewedthe hearingtran-
script thensult was gone, accord-
ing” to & concurring statement
from Justice MaxBaer released
_ withtheorder. © -~ .

At 2 follow-uip March 2008 hear-
ing, Hughes, 55, admitted using.
the insult and explamedherseli

“I told [the court reporter] tH
[remove] words that are less than
judicial ‘because I'm Southern "k
and I say words like- ﬂlpmng and £
‘sucker ..., accorcing to Baer's g
statement. .- '

Whentheattomeyaskedherto-
remove herself from the case be-
cause her actions had creafed an
appearanceof impropriety, Hugh-
- es “retorted by lambasting” the
‘attorney, thestatementsaid. |

“[T]o direct privatelya courtre-
porter to alter an official tran--
script, the only vehicle through - [
which appellate courts can en- . B
surethedue processoflaw, isrep- ==
rehensible and ‘should Be con-
demned umversally, wiote Baer, 2555
‘whose statement was joitted by . ‘&=
Justices Seamus s McCaffery, Joan
Orie Melvin and Thomas Saylor. . -

Her first day 2t the hekin of the
Red Cross1sMay16 * :

TOM GRAUSH /Stuf‘f pho

: Common Pleas Judge Renee Cardwell Hughe< in 2000.
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Instructlons

Continued from Al

position -that may openthe ddor for even

more reversals. Now, | the office'is fight-

ing to contsin the fallout:

"We’d have scones ~dozens, potermal
Mc'H

dunng srguiments in federa] cotrtin May
2018; according to trapscripts.

It began with the case ‘of Basil Brooks,
wh

Demck :Jones, shot dead 01 the street in
West Philadelphia. The evidence against
Brooks was, by all accounts, -hin: priniari-
ly, ‘the’ testimony of a smgle eyewitness
who cotild not pick Brooks:out of a photo

array, who was high on Xanax at the time’

the crime occurred, and who faced pend-
crimmal chargw that were dismissed

.&t 6oine poi.ut A

ditedStatesSupremeCom'thas

unammously held L that upping the ante in’
that regard: violates” the. due process
clause of the 14fh Ame.ndment.” he saxd
recently. -

In August’ .2017, Mc‘Hugh, of the Us
D)stnct Court for

chance -at: Hfe? Necessanly one would
néed. pmfonnd ‘ifnot -overwhelming,
doubt> - .

The: District Attomey‘s Ofﬁce ﬁled nm.

convicted of the 2005 slaying of

oid o 5 uts-
nons,do mearch, s}m explgmed o but

g
aftera strongly worded
opmion bya federal judge mnnmm/m

Sban Seidmnn Dmmond, an ‘expert on
jury instrucuon end & professor at North-

. wastem Umversity’s Pnizker School of

3 're'hsonable dou‘bt ; and, by .

" Sheé ed the‘instmcnon Hughes gave
ob)ecnonable.

?;e jurors fhe sense they want to con-
ctr. -

While Jndga ‘havé discretion. in ‘hcaw?~

they advise juries, many juusdxchons, in-
cluding Pennsylvania, publishsuggested

.standard jury instructioris: Diamond pre-

fers the instruction that' U:S Supreme

~Court Associate Justice Ruth Bader Gins-
_ burg proposed iin a 1994 opxmon. “Proof

beyond a reasonable doubt ig proof that
leaves you firmly convinced df the defen-
dant’s guilt.” -

Hughes, a gmduane of Geox‘getoWn Uni-
versity Law Center, was known for her
uprestrained gpeech- froft-Hié bench.

In 2000, DA, Lynne - Abrabam unsuc-

cessfully ttempted
from' the: trial" of a 13-year-old’ girl-

chargea,m \ Thurder; after Hughes made
clear ghe. thought the ‘belonged in

- Juvenileco telling the-gifl :she had .a

“gorgeous suiilé” and promising to try to
have pizza delivered 1o her injjail”
Hughes tesigned her post in 2011 for a

Job Jeading the. reg:onal ‘office of the Red

Crogs — an anficuncement thiat came just

-one-day after a seanng?opmum from the
" Pénnsylvania’ Supréme; Court -reinoving
‘et from a. deat"h-pana"lt& ing

chas-

convict, and you ‘should never create in

ney" Olﬁcexs argmngthatxnmanymses.

» hepsible” breach of conduct. At the time,
< Hughes explained, “T told the [court fe-
 porter]-to {remove] words that are less
: than judicial, because I'm Southern and I
. 88y words like “flipping’.of ‘sucker” .

Reached by phone, Hughes said that,
whet /it came to the reasonable doubt

- instriiction, she had selected hetr words
*+. carefully. In each case ‘she added the hy-
. pothe'tical scenario to standard, ap-

proved lafiguage. -
She did not recall when she first began

. using the analogy, but rémembered it
| wes deVeloped in collaboration with law-
i yets in response to a question from &
* jury. She found the language so effective.

that she- stuck with it in case after case:

“The lawyers liked it, it withstnod ap-
.peals, and the jury seemed to .
get’ greater clarity out of it,”
Hughes said.

"She disagréed that likening
convicting a defendant to pro-
‘curing lifesaving -treatment’ &
for a loved one “loaded the ..
dice’™ -
_ Shie.sald, 'What thei mstruo- .

isible.

one you care aboiit. -’ )
Indeed ﬂ:ough lawyers’

it on at least sever occasx
‘in state and: teaeml eourts, by the DA's

to it mulnple times “in ‘thé
Johnson, who _shot..a
named James Locke Wi iladel-.
phia in 1997. Johnson claimed the shoot-
ing was in self-defense, but he was
charged -with first-degree murder. After

two juries were unable to reach a verdict,

a thifd, in Hughes® courtrodin, convicted
hitn.of voluntary mansiaughter.

Stretton said the ihstruction was clear-
ly problematic. *Tt goes ﬁmdamemany to
the fairhess of the trial,* hie.said. But he
was not- surpnsed that the Superior Court
rejected-his appeal ‘Tive: alwws felt that
the ‘Supeiior Court et timés is so over-
whelmied: that they can’t adequately ad-
dress many of these cases.”

still, féderal- judges- remaln divided .

on the.issue: O:S: District” Judge .Pe-
trese Tucker held in 2018, in the case.of

the instruction, problematic or not, is be-
side the point and that the guilty verdicts
should stand.

In October, the office outlined its posi-
tion .in a.letter - agreemg ‘to vacate the
conviction of Kalif Gant, who is serving a
40- to 80-year sentence for the fatal shoot-
ing of Chnstopher Jones in North Phxla-
delphia.

“The D.A.O. is assessing each case
on-an individualized,  case-by-case ba-
sis,” the letter noted. “While thé D.A.O.
will not be argumg in any of these
mafters that the instruction is constitu-
tiénally proper itr may be raising other
arguments in opposition to relief, de-
pel’xldmg on the particular cu'cumstanc-
e5."

Those det-ermm
could be based,-.o
ments that the jury
tions were not pre_)u icial
= for example in 8 slam-

Anthony Corbiri, that’ the jury instric- - .svi

"tion’ ~— though. perhaps not_perfect' —

was, on-the whole, aoceptable Corbin,
who was convicted of shooting a courier
at g cheék-cashmg place in:West Phila-

delphm in 2003, is appealing that decx-
g sion. based on the D.ASS subsequent-.
. statéments agreeing the mstrucnon

was ﬂawed
Now; the Philadelphia Dlsmct Attor-

rehefls due

Apperofy -7°)
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IN THE SUPERIOR QOURT OF PENNSYLVANIA

OF PENNSYLVANIA )
| ) - NO. 3282 EDA 2016
ANTHONY TWITTY | )_  TRIAL COURT # CP-51-CR-0303181-2003

THE TRTAL/PCRA COURT HAVING DEIERMINED
THAT COUNSEL, ABANDONED APPELLANT
AND'IHEEBEINGUNDERLYING ISSUE'SMG{WMPEITHG'\WWTD&Y
WWMWPMEMNMAWRMM%WMMOFM'
REQUEST FOR REMAND: '
1. Tne Petitioner is currently confined at SCI-Houtzdale, Pa. He is mcigeaf' .and
cammot afford the fees and cost associated with this filing.
This court currently has Jurisdiction over the Appellants case and appeal. .

2. Q.n:rently the Appellant has not only suffered abandonment of counsel but has
also suffered layered ineffective assistance, Where Trial eoumsel was ineffective
and Wheve Appellate counsel fafled to raise Trial counsel ervors, And where
Appellant was represented At trial and on appeal by comsels from the Public
defenders office. SEE: Commonwealth v. Kent, 797 A.2d 978 (Pa. Super. 2002) The
Rent court addressed that Kent had raised that counsel at trial was ineffective, .
and that the trial court had overlooked the fact that "a public defenders office
cannot raise its own ineffectiveness on appeal. Coamonwealth v. Ciptak, 665 A.2d
1161 (Pa. 1995); Commomwealth v. Sharmon, 608 A.2d 1020 (Pa. 1992). This office
would have been forbidden to represent him. And the deprivation of the right to
coumsel can never be harmless. Commomwealth v. Payson, 723 A.2d 695 (Pa. Supe.
1999). The Court in Kent determined .that Kent's right to counsel unassociated had
been violated. And remanded for appointment of coumsel and to reinstate Kent's
Rigm: to file a direct appeal. (797 A.2d 981) appesal Bkmc.—-Pro-’Rmc Coinmorweal th

v. Champney, 783 A.2d 837 (Pa. Super. 2001). '
3. In the case Sub Judice, just recently This court issued an order dated August
18, 2017, (3282 EDA 2016} directing the trial/PCRA court to hold a hearing
Tegarding Counsel Elbert's Abandonment of the Appellant for appeal. The Hearing in
the trial court before Judge Leon W. Tucker, by video conference on September 11,
2017. At which time Judge ‘I’uckser fourd that Counsel Elbert had Abandoned the
Petitioner.

At ﬂxetimeoftheheatin(,theAppenant placedon the record Lhathehadbeen




denied independenit counsel for thé purpose of his dicect appeal, (especially since
botn triel and appealate counsel were ineffective and failed to commmicate with
the Appellant). At the hearing held September 11, 2017 Although the court
determined that Counsel Elbert Abendoned the Pro-Se Appellant the judge did wot
state What relief would e due under the circunstances. Appellant placed on the
vecord at this hesring Comwonwealth v. Kent, And the denial of his cight to
independent counsel unassociated with the public defenders office, Appellant also
placed on the tecord at tale hearing, Layeced ineifeciive assistance of coumsel.
2lso raised was the Receni Decision in Basil Brocks v. Robert Gilmore,
supecrintendent, SCi-Greene, and Pa. Dept. of Correcticas, No. 15-5659 (U.S.
District court for the Eastern District Pa. 8/11//1017) Appellant sought to have
the court address both his rig*'xt belng demied Indepery:lent cousel cn appeal, and
the recent case in Basil Brooks. Ihe Brooks decision involves the same Judge Renee -
Cardwell Hughes, and Involves the sars issue of Hypothetical's related to jury
instructions. The KRA Provides a wechanism for vindicating existing
Constitutional rights, and it also provides a mechamism for implementing new
Constitutional rules of retroactive applicaticn, no matter when the new rule is
 established Coumonwealth v. Fears, 86 A.3d 795 (Pa. 2014). Remember the PCRA court
denied the PCRA Petition as tmtinzely'! However, had the PGRA Court addressed these
issues the PCRA Petition would not have been untimely. However, due to the mature
and status of the current appeal process by coumsel who abandoned the Appellamt
the court was unable to address the underlying issues.: Judge’IuckerStatedatthe
Septembar 11, 2017 Hesring, "I AM BOUND BY THE SUPERICR COURTS ORDER." As such the
 trial/PCRA court ceuld mot hear or address the issues. If the Appellant would in
fact be timely under the circumstances of the underlying issues that the couxt
stated it could not address at this time due to the Superior courts August 18,
2017 order, Appellant avers that relief is due. Additionally, Judge Tucker stated,
“I HAVE A SMALL WINDOW, MY HARDS ARE TIED." The judge stated that I would have to
address the issues at another time. Clearly there would be no other time the
Appeliant could effectively address these issucs Which the judge stated Because of
this Courts order he could not address. Remerber the court deems the PCRA Petition
which is the rvesult of this appeal as being untimely. That being said any filings
after the fact would also be untimely absent the court being able to address these
issues. )
" 4. Finally, Judge Tucker stated, “IHIS DEALS WITH AN ISSUE OF UNEIMELINESS." the
judge stated, I UNDERSTAND, BUT Tﬂlb IS NT THE FORW FOR THAT." Judge stated I

/ M/“K)

Yy



would have to address this at a later date. It's clear by the record that the
judge stated the reasoa that he could not address these issue's is because of the
nature of this Courts August 18, 2017 oxder. Judge Tusker stated "I'M GOING TO
SERD THIS BACK UP A MOTION OF ABANDOSMENT." However, had the trial court been able
to addrese the f{ssues the current petitioc would not be untisely, udor the
wnderlying grounds. '
Ascf&ﬂsda&ﬁm?m-ﬁeéypellaﬁthwmthadmm&lmhm&th
Gozmormealth v. Malone, 823 A.24 931 (Pn. Supsr. 2003) Like in Appellants case
MWﬂmtheﬁratﬁ&lymﬁfﬁMwmsetmmdeﬂﬂﬂ,issmef
apecdent counsel for the purpose of appeal.
: Ammmmnummmmmwwmmw The trial cowt
was instructed to allow the inmate, with comsel present, to asand his petition
conform ta Permeylvenia Rulas of Criminal Proosdure. The trial coxxt was
instrusted to determine if a hearing on the petition was pecessary end, if
required o hold such & hearieg and dispose of the petition.
&mymmmmwymmmmﬁm
ldtfgant is entitled (0 at least one mesningful opportusity to have issues
reviewsd, at lasst in the context of an ineffectiveness clein. The point in tize
at vivich a trisl court may determine that a Pemsylvanis Fost Comwiction Ralief
Act 42 Pa. C.S.A. §9541 et seg.. Patitioner's claims ere frivolous or seritless is
sfter the petitioner has boen affordsd a full ead fair opportunity to present
‘those clafss. The Supreme court has racognized that such an opportumaity fs beat
ability to frame tie iscues in a legully scsmingfel fashion insures & trial court
that all relevant considerations will be browght to its attentiom. _
Wsmwwmmbyh.&mm%,
Ammwmwmtmwmm
PCRA Counsel's Wwammwm&am&m
relief, Cosmoowenlth v. Malons, 823 A.24 931 (Pa. Super. 2003). Additionslly, Pa.
Bales of Celminal Procedure 905(s) Provides, “AERMENT SHALL BE FREELY ALLOGED 70
ACHIEVE SUBSTANTIAL JUSTICE™; PA. R. CRIM. PROC. 907(a) the fudge can grant leave
wﬁummm,mwmmwmmmmw
aocording to the trial court Abssat this courts coder the court wuld beve been
mmwmmmmmw,mwm.amyw
fast. The Trial/PCRA Court would have then hed to find that the Appellant's
w&ﬁmwmb&mﬁmwwb&wejﬁaﬁm




The court granting this petition for rexend under the circusstances. There are two
. pricary Sssues that the trial/PCRA caurt stated it could mot address becsuse of
this courts August 18, 2017 ozder, thst is, the denisl of independent coumsel
wnsssocinted with the miblic defenders office, ineffective assistance of both
triel and appeals cownsels end the recent decSsion in the District cowct fn Basii
" Broooks v. Robert Gilmore, Id. Both of which would beve msde the petition mot
ontinelyt .
Wﬁas&%mtwmmmdgmwmmﬁﬁammm
wmmmmnymmmmmefmm 'Ioaddresawe.
veomt decisicn in Basil Brocks v. Robext Gileore, Xd. . '
ammymmmmmmmwmawwm
this court graating Wim the right to raise thase fasues in Appellsat‘s Pro-Se
to address the issue im fts 1925(a) Cpinfon, Commorsrealth v.. Fulten, 876 A.2d 342
(Pa. 2002). Hovever, the trial court has mot addressed the fssue, ®o it would be
 called upep to addrass the fssus dn its opinfon oo & blank vecord. In essence this
‘mua.smwm,w»mmwmu&hwm
. givas now for pot addressing the underlying issue is that this court issued its

- August 18, 2017 ander tying its hands! Appellsst also sbsent this cowxt crdering
mldmtheeﬂg&leﬁmmdgimth&tﬁa&mthasdeaﬁh&ﬁ&mss;
entiesly. Again these issua's would seke Appelisnt's Petition mot watimely. The
mmmwmmmmmmmA artmity at the
'mym{mmrfmmmcapmzmofthechm snonvesltn v. Fulten,
B2 A.2d 342 (Pa. 2002). Mammmmmmwmm~
te carrect fts own defect in opders, Etc. The court determined tist it could not
 heac the issues or reconsider due to this comrts Awgust 18, 2017 owder. And
although Appellant filed fn the triel comt the following documentsy (1)
“SUFFLEMENT TO THE ALREADY FILED PEFISTON FOR HEARING AND TO VAGAIE ORDER, (Dated
Septesbar 4, 2017/FILED PREOR 70 THE WBARING BEFORE THE TRIAL QOURT); (2)
WWMME&WT&MWMWMWW'
QXURIS ORDER AMD 70 VACATE THE ORDEK DENYENG REGINF WEERE PETTTIONER HAS SUFFERED
mm&m&mmmw» (3)‘%mmm
WYMMWMWMMW(B&MMyﬂ,M?). ,
Appallant evers that if the court grants this vequest for vevand relief would be
gmaceﬂbytbamlmtmdermm The Appeiiant would also be

( /W//)




eble to defend his Motioo, provide an opportunity for the Commcawealth te refute
eny, end provide 2 resepd for amy ueeded appesl. This would alsc &ava. the cowrt
time, Wmd&ay.@m&dwmtmybam&ctﬁh&tevmﬁtww
wes dafective wnder the ciramstances that this ceurt issued 2 specific ouder,
tied ite hande from takingy eny further acticn. That being sald Appellant Pro-Se
Prays for thiz court to gremt the request for rewand giving him meaningful veview
ef hig issuee, vhich would Acer the petd tion aze not buing untimely under che
cliremmetasces, Commomweslth v. Barton, 2017 Pa. lexiz 564 (Pa. March 28, 23&!}«
(42 Ps. €.5.59545(bY(1)(11)).

case end pofint is thet aven if the fppellmt was to believe ths teial courts
ascaxrtion that he would have to rzise the issue’s at o later date, suchmuldba
an ety pzomisa. Given the trizl omet hes stated that the cwxreat petition is
untioely, but hee f2iled to address the underlying issues vidch would make such
petition tiwely. This is Appellent's first cpportuaity whers he is no longer
represeatad by ineffestive counsal, or the public defenders office o raise
Ineffective amistamce os 21l counsels, where he is oo longex represcated by the
{naffective comeels. Cowmorwenlith v, Bughes, BES A.28 761 (Pa. 2004); Pries va
Jotmzon, 68 S.cot. 1049 (U.S. Cal. 1948)-(courts capmot meke faceunl detersiastions
dnich @sy be ducdsive of vitel rights, wstre the cuuelal focts hkave oot bean
daveloped). Iz this case not only was Appellant deuied revies to which he was
entitled throwgh mo ferlt of his om but es o result of layered ineffective
essistance. Commmweelth v. Jooes, 912 4.2 268 (Pas 2006)3 (&2 Fa. C.5.
§9545(B)(1)(4¢). In Gumonwenith v. Ceo, 817 3.26 1263 (Pa. Super. Z00Z)-

Wmmﬁmwmmww,r
mame@mmmummw
Appellinte veview). This in fact would be Appellets £irst oppoctunity wheve he is
mmwwwmmwmammammwa.
%%&).me.m&%ﬁ%m Cosscowerith ve Joues,
mwm(wm}«&mmmmmw@mm
wawmﬁmmnew ouasel)e Appelisat - bes
Mﬁ@md&mmmmmmmmmﬁnmﬂm
dua to insffective assistance. WWMQQMMC&.XQ%RV
mmnym,mmamz(mcix.mermmﬁm
mmmmamprm)o

/ ﬁf/’/C)
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_ ' CERTIFICATE OF SERVICE:
z,mmmmm:mmmmmm

SUPERIOR OOURT SITTING AT PHILADELPHIA. MY mmoa FOR REMAND, E‘GR FILIRG AND
I)I%TRIBSIIO’Q. '

‘,IQ*MSMAWEMWWW%MNWWW

10: HUGH J. BURNS, _3’., ESQUIRE
OFFICE OF THE DISTRICT ATTORNEY
PHILA, PA. 19107

(FIRST CIASS MALL)

| .  P.0. EOX 1002
f . HOUTZIDALE, PBA. 16698-1000

 DATE: ;5_/” [ /S $2017
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Az fn tha case Sub Judice, iu%mmc:c&l:hv. K&::mimxas. 835&.2&966(&'
Super, 2003)~(teld that defondant®s gecond PCRA would be cossidered firgt pstition
mmmwmmmm{&timm m&ﬁm:mémm&
weaninaful pacticipetion by sppeinted PORA cowassl).
A7 Outlined fn Feat, Id. And the releted cusas petitioner was denied inée;aadant
counse) for eppeal ami compel brd ne commmications tﬁ.th&p?"li&&tu The PCRA is
mmlymfwmmmaézfm%aﬁgﬁt&u%&&h §S341 wheora
- he &s no lenger repremutest by cowmel, Comomapslis v. Hell, 771 A.2¢ 1232 (Pe.
2001). ‘
6. Tt's for o1l of the sbove weasons ‘Appeliant sasks zhia mts me:tzim d£ bis
Rights. Appellant sasks Rexsnd ie mm with Comsonwerith v. Jette, 9&? A 2d
262 (Bs. ‘it@e-r. 2007).
Abzent ths cowrt geactieg mis patition wi:tl lrava the Appollant ot & greet
hardsidp, and prefodice. The cturt am cosend this TRLLET, OF daaymwpetx.tim
vithout praludice peritting the ﬁgmumc to return to the todel court for saa:h
_vevim.f: ' :
SREFORE., The A;:ga&llant pro-ge Hoves fhz ’mmm’ale Seurt to graab the Petit.zca
| fee:‘ Rmz} vot exeluiing such other velief ze the Appallant hee stated above and
in th& intemst of Justiw. : / .

Ihﬁt & 5%70

- B0 BGX 1000
| o - - | BOUTEDMIE, PA.  16688-1000
oares_ S /5 —20? o

COFILE,

& SEE. Tl‘i&l cou:ts recant ovdar dated Septesber 11, 2017. Hweve-, This onder
wuld mot relieve the pro~se Appellunt of prejudice under the ,
As his fiu.@ would be facielly uatimely without Appellant beimg sble to

Precent thusei.ssuesssautuneéharein. He prays the court to allow
" to do eg. Trial ceurt deterwined Attermey Elbert did Abandon A.Qpellaat.




Filed 10/11/2017

N THE SUPERIOR COURT OF

IMONWEA
PENNSYLVANIA

LTH OF PENNSYLVANIA :‘
. V. |
THONY'S. TWITTY, ‘ : A

Appellant - 0 No. 3282 EDA 2016 4
(C.P. Philadelphia County
No. 51- CR-0303181 -2003)

ORDER

=

The Appellants pro se “Petition For Remand The Trlal/PCRA Court

ant And There Being

aving Determmed That Counsel Abandoned Appell

nderlymg Issue’s Which Makes The Petition Not Untlmely |s DENIED without
»re]udlce to Appellants rlght to raise’ the |ssues |n the petition in the

\ppellant’s brief or in a newly filed apphcatlon for rehef that may be flled after ,

to the panel of thlS Court that wnll deude the :

‘he appeal has been aSS|gned

merits of the appeal. -

PER CURIAM




