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Court of Appeals Case No. 
19A-CR-00500

Shawn Twitty, 
Appellant(s),

FILEDTrial Court Case No. 
49G06-9503-CF-33600V.

Jan 23 2020,3:12 pm

State Of Indiana, 
Appellee(s).

CLERK
Indiana Supreme Court 
. Court of Appeals . 
W. and Tax Court Jr

Order
A This matter has come before the Indiana Supreme Court on a petition to transfer 

jurisdiction, filed pursuant to Indiana Appellate Rules 56(B) and 57, following the issuance of a 
decision by the Court of Appeals. The Court has reviewed the decision of the Court of Appeals, 
and the submitted record on appeal, all briefs filed in the Court of Appeals, and all materials 
filed in connection with the request to transfer jurisdiction have been made available to the
Court for review. Each participating member has had the opportunity to voice that Justice’s 
views on the case in conference, with the other Justices, and each participating member of the 
Court has voted on the petition.

Being duly advised, the Court DENIES the petition to transfer.
1/23/2020Done at Indianapolis, Indiana, on i.

Loretta H. Rush 
Chief Justice of Indiana

All Justices concur.

■:A

?

■ *"1

i

zy



k-
)
'r'l\

XX
MEMORANDUM DECISION

Pursuant to Ind. Appellate Rule 65(D), 
this Memorandum Decision shall not be 
regarded as precedent or,cited before any 
court except for the purpbse of establishing 
the defense of res judicata^ collateral 
estoppel, or the law of the case.
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Shawn Twitty 
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Attorneys for Appellee
Curtis T. $ffi, Jr.
Attofney General of Indiana

J.T. Whitehead 
Deputy Attorney General 
Indianapolis, Indiana

V. IN THE
COURT OF APPEALS of INDIANA

Eli

Shawn Twitty, 
Appellant-Defendant,

November 13, 2019
Court of Appeals Case No. 
19A-CR-500
Appeal from the Marion Superior 
Court
The Honorable Mark D. Stoner, 
Judge
Trial Court Cause No. 
49G06-9503-CF-33600

v.

State of Indiana, 
Appellee-Plaintiff.

V"
Sharpnack, Senior Judge.
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Statement of the Case

f-'

Shawn Twitty appeals from the denial of his motion to correct erroneous 

sentence, contending that the doctrine of amelioration applies. Finding that 

Twitty has already challenged his consecutive sentences, raising the same issue

several tunes, we affirm, the decision of the trial court,^rejecting his most recent 

challenge.

[1]

*

T ‘

V

Issue
c

Twitty presents the following issue which we restate as the following question: 

Did the trial court err by denying Twitty’s motion to correct erroneous 

sentence?

[2]

Facts and Procedural History
$

[3] In a memorandum decision, a panel of this court affirmed Twitty

of three counts of attempted murder, each as a Class A'felony, and one count of 

carrying a handgun without a license, a Class A misdemeanor, and affirmed the 

trial court’s sentencing decision. Twitty v. State, No. 49A05-9601-CR-16, slip 

op. at 2-3 (Ind. Ct. App. Aug. 18, 1997), trans. denied (‘‘Twitty I”). The facts 

recited in the direct appeal follow:

’s convictions

;i'

On the night of March 4, 1995, Garcia Scott, Chabwera 

Underwood, and,Craig Mushatte went with a group of friends to 

the Barritz Nightclub in Indianapolis. While they were there, a 

fight broke out between the group and Shawn Twitty and his 

friends. After the two groups were ejected from5 the club, the 

fight continued in the parking lot, where Scott and Underwood

Court of Appeals of Indiana | Memorandum Decision 19 A-CR-500 I November 13, 2019 Page 2 of 9
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were both shot in the head. Scott was permanently blinded as a 
result of the shooting and Underwood suffered irreversible 
memory loss and motor skills impairment. T

Si v*
;K

1
At Twitty’s jury trial, Mushatte testified that he saw Twitty 

remove a gun from the trunk of a car and shoot it at Mushatte, 
Scott, and Underwood. Mushatte testified thafhe believed the 

weapon was a nine millimeter gun. Twitty and others left in the 
car from which Twitty had removed the gun. The car was later 
found at Twitty’s residence. Police at the crime scene found a 

spent bullet jacket which a ballistics expert testified was fired 
from a nine milliineter gun. Two days later, Mushatte identified 

Twitty in a photo;array as the person who firedfthe gun.

Twitty received forty-five year sentences on each of the three 

attempted murder, counts and a one year sentence on the fourth 
count, carrying a handgun without a license. The sentences for 
counts I and II wire to be served consecutively,1 and the sentences 

on counts II and iy were to be served concurrently with the 
sentences for counts I and II. "•*

• i

[4] Twitty filed a petition for post-conviction relief on November 9, 1998. After
amendments by counsel, among the issues presented to, the post-conviction

court was that appellate counsel did not argue on direct appeal that the trial 

court erred in imposing consecutive sentences. The post-conviction court 

denied Twitty’s petition; and the denial was affirmed on appeal. Twitty v. State,
49A02-0503-PC-199 (Ind. Ct. App. Sept. 13, 2005) (“Twitty II”).

15] On January 28, 2019, iwi;,v moved to correct erronedus sentence, raising the

in support of that motion. His motion was denied anddoctrine of amelioration 

this appeal ensued.

■i
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Discussion and Decision
[6] Twitty challenges the denial of his motion to correct erroneous sentence, in

which he cited Indiana Code section 35-38-1-15 (1983), which provides as
4:

follows:

If the convicted person is erroneously sentenced, the mistake 
does not render the sentence void. The sentence shall be 

corrected after written notice is given to the convicted person.
The convicted person and his counsel must be present when the 
corrected sentence is ordered. A motion to correct sentence must 
be in writing and3 Supported by a memorandum of law 
specifically pointing out the defect in the original sentence

Our Supreme Court has stated that the purpose of the statute “is to provide[7]

prompt, direct access to an uncomplicated legal process for correcting the

occasional erroneous or illegal sentence.” Robinson v. 'State, 805 N.E.2d 783, 

785 (Ind. 2004) (citation omitted). A motion to correct erroneous sentence is

appropriate only when the sentencing error is “clear from the face of the 

judgment imposing the sentence in light of the statutory authority.”

Claims that require consideration of the proceedings before, during, or after 

trial may not be presented by way of a motion to

Id. at 787.

correct erroneous sentence.
Dam V. State, 937 N.E.Zjd 8, 11 (Ind. Ct. App. 2010), trans. denied. Such claims
should mstead be addressed on direct appeal or through post-conviction relief. 
Robinson, 805 N.E.2d a$87. A motion to correct erroneous sentence is a

narrow remedy, and a reviewing court will strictly apply the requirement of a 

facially erroneous sentence. Id.
- f
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[8] On appeal, we review a trial court’s denial of a motion to correct erroneous

sentence for an abuse of-discretion. Davis v. State, 978klN.E.2d 470, 472 (Ind. Ct.

App. 2012). An abuse of discretion occurs when the trial court’s decision is
* 

t ■

against the logic and effect of the facts and circumstances before it. Id.

[9] In the direct appeal of His convictions and sentencing," a panel of this
. f

addressed Twitty’s challenge to his sentence, which included an argument that 

the trial court erred by imposing consecutive forty-five year sentences for two of 

the attempted murder counts. Twitty’s argument on direct appeal, as pertained 

to his sentence, specifically referred to Indiana Code section 35-50-1-2(c), 

limiting the total of the consecutive terms of imprisonment for felony 

convictions ansmg out pf a single episode of criminal conduct. The exceptions 

listed in the subsection of the statute included murder'and felony convictions 

for which an enhanced sentence is imposed because the defendant knowingly 

and intentionally caused.serious bodily injury to the victim. Twitty argued 

without citation to authority, that because attempted murder is a crime separate 

from murder, and, thus not among the statutory exceptions, he could not be 

sentenced to a term of more than fifty years, which was the presumptive 

sentence for murder at the time. See Ind. Code § 35-50-2-3 (1994)

court

r '!
[io] Instead of deeming the issue waived for failure to cite to authority

considered the argument and reviewed case law, ultimately concluding that the 

statutory reference to murder convictions necessarily included attempted

exempt from consecutive sentencing limitations. Twitty

, we

murder convictions as

I, slip op. at 5-7. <

Court of Appeals of Indiana | Memorandum Decision 19A-CR-500 | November 13,2019
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In 1998, Twitty filed a petition for post-conviction relief. After amendments by 

counsel,

[ii]

among the issues presented to the post-conviction court was whether 

Twitty had received ineffective assistance of trial and appellate counsel. On 

January 12, 2005, the post-conviction court denied the petition.
p

Next, Twitty appealed |he denial of his petition for postconviction relief. As 

respects his sentencing challenges, Twitty presented those arguments in his 

claim of ineffective assistance of appellate counsel. Shortly after our decision in 

Twitty’s direct appeal, opr Supreme Court handed down a case discussing how 

to treat consecutive sentencing in attempted murder cases. See Greer v. State,

684 N.E.2d 1140 (Ind. 1997).

[12]

r*
113] Greer defined the steps to be taken in analyzing whether consecutive sentences

warranted under the sentencing statute in effect atfhat time. The first step 

is to identify the presumptive sentence for the felony that is one class higher

than the most serious fejony with which the defendant was charged. 684

N.E.2d at 1142.

are

Murder is the next highest offense, therefore, the presumptive 

sentence is fifty years. Regarding Greer’s convictions for three counts of 

attempted murder and one count of criminal deviate conduct, for which
■ \ -

consecutive sentences were imposed, the next step is to determine if the 

defendant received enhanced penalty because the felony resulted in serious 

bodily injury, and, if sor did the defendant knowingly pr intentionally cause the 

serious bodily injury. Id.

an

r'c

J:
a ■
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[14] In Twitty s case, the trial court enhanced all three attempted murder

convictions to forty-five^ years based in pertinent part on the seriousness of the 

crime. Twitty I, slip op,.! at 8. We found that the evidence was sufficient to

support Twitty’s conviction, which meant that his conduct was done knowingly 

and intentionally. Id. aj,5. The specific circumstances of the crime, beyond 

that which is needed to.support an attempted murder 'conviction, establish that 

the enhanced penalty was imposed because the felony'resulted in serious bodily 

injury. Scott was permanently blinded because of the .shooting and Underwood 

suffered irreversible memory loss and motor skills impairment.

i

p
Twitty argued in his petition that appellate counsel should have cited to Greer in 

the petition to transfer fifed in his case. When reviewing this 

noted that the Supreme|Court reached the same conclusion as did our court in

[15]

argument, we

Twitty s direct appeal, but reached that conclusion applying a different

After reciting,T witty’s burden of establishing the claim and the

deference afforded to appellate counsel’s choice of which issues to raise on
’ ,. * •

appeal, we concluded that appellate counsel was not ineffective, 
op. at 17-19.

rationale.

Twitty II, slip
Citation to^ Greer would not have provided Twitty the sentencing 

relief he was seeking.
r

[16] Twitty argues that his consecutive sentences for two ofthe attempted murder 

counts is erroneous on the face ofthe sentencing orders The State contends
that: (1) the sentencing order is not erroneous on its facie; (2) the doctrine of 

amelioration is inapplicable: and (3) Twitty’s claim is barred by res judicata.
We have considered each ofthe arguments presented by the parties and

Court of Appeals of Indiana | Memorandum Decision 19A-CR-500 | November 13, 2019 Page 7 of 9
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conclude that the dispositive argument is that Twitty’s claim is barred bv
r

judicata. Thus, the trial court did not err in denying the motion.
res

i
*! ;3'

i 1

Twitty s support for his motion to correct erroneous sentence is his claim that 

the consecutive sentences for two of his three attempted murder convictions 

constituted an erroneous sentence under the doctrine pf amelioration and his 

citation to the timing of amendments to Indiana Code section 35-50-1-2

[17]

and
case law addressing how to treat attempted murder convictions for purposes of

A

■j:
consecutive sentencing.

i1.

i-i

Twitty unsuccessfully challenged his consecutive sentences on direct appeal 

transfer was denied by tlie Supreme Court. Twitty unsuccessfully challenged 

his consecutive sentences in a petition for post-conviction relief. This Court 

affirmed the denial of Twitty’s petition. Further, Twitty challenged his 

consecutive sentences in a motion to correct erroneous sentence.

[18]
and

;

■4
“Res judicata, whether in die form of claim preclusion or issue preclusion (also 

cailed collateral estoppel), aims to prevent repetitious litigation of disputes that 

are essentially the same, by holding a prior final judgment binding against both 

the original parties and their privies.”

[19]

Becker v. State, 992 N.E.2d 697, 700 find. 
2013). Here. Twitty has raised the same or similar challenges to his consecutive 

sentences, each time resulting in a denial of relief. We'conclude that Twitty’s 

not err by denyingargument is barred by rel judicata. Thus, the trial court did 7

Twitty relief.
V

a
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Conclusion
[20] Because Twitty’s motion to correct erroneous is barred by res judicata 

conclude that the trial court did not err by denying Twitty the relief requested.

[21] Affirmed.

, we

t

4:
j

4
■i

Kirsch, J., and Robb, J.,'concur.
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IN THE

COURT OF APPEALS OF INDIANAi . v

Shawn Twitty, 
Appellant, -a

Court of Appeals Case No. 
19A-CR-500

v.

State of Indiana, 
Appellee.

I : FILED
i

Apr 13 2020, 4:07 pm
>:

CLERK
Indians Supreme Court 
. Court of Appeals . 

and Tax Court ^Order
Appellant, pro se, has filed a Motion to Produce Copies of Appellate Decisions 

for Federal Certiorari Proceedings Appendix Exhibits.

Having reviewed the matter, the Court finds and orders as follows:

1. Appellant’s Motion to Produce Copies of Appellate Decisions for 

Federal Certiorari Proceedings Appendix Exhibits is granted.
2. Within seven (7) days of the date of this order, the Clerk of the Court is 

directed to provide Appellant with a copy of (1) the Court’s August 18, 
1997 Memorandum Decision issued in Cause Number 49A05-9601-CR- 
16; and (2) the Court’s September 13, 2005 Memorandum Decision 

issued in Cause Number 49A02-0503-PC-199.
3. The Clerk of the Court is directed to file a copy of this order in Cause 

Numbers 19A-CR-500, 49A05-9601-CR-16, and 49A02-0503-PC-199.

[i]

[2]

i

. !

A
ri
A
.’4

4/13/2020Ordered[3]

I' Chief Judge
:.-;v
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STEVE CARTER " 
Attorney Genera) of Indiana

SUSAN K. CARPENTER 
Public Defender Indiansf 1

I VICTORIA CHRIST 
Deputy Public Defender 
Indianapolis, Indiana

NICOLE M, SCHUSTER 
Deputy Attorney General 
Indianapolis. Indianat
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IN THE

COURT OF APPEALS OF INDIANA
f j r

t
SHAWN M. TWITTY, )i

)
Appellant-Defendant, )i

)
* ) No. 49 A02-05jD-PC-199vs.

)
STATE OF INDIANA,- 

Appellee-Plaintiff.

)
) y)

t’ APPEAL FROM THE MARION SUPERIOR COURT 
^ The Honorable Jane Magnus-Stinson, Judge 

Cause No. 49G02-9503-PC-33600. i
’ I]
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Shawn Twitty appeals the denial of his petition for post-conviction relief fim
A. '

challenged his convictions and sentences for three counts of exempted murder. We
♦ *

affirm.

► J k*iv i?
■*»

u
* (

iIssues
ffij I

Ij The restatcdissues before us are:
r'-t

I. ‘ .whether Twitty received effective assistance of trial 
^counsel; and 

c
II. ^whether he received effective assistance of appellate 

'..counsel.

K lIj tS ■w.
3• i%<

Facts
r}¥::\ I i

On direct appeal, we described the facts ofTwitty's case as follows:
y< ; >
'.On the

2?h 4night of March 4, 1995. Garcia Scott, 
Chabwera Underwood, and Craig Mushatte went with' a group 
of friends to the Barritz Nightclub in Indianapolis. While 
they were there, a fight broke out between die group and 
ShawmTwitty and his friends. After die two groups Wu. 
ejected from the club, the fight continued in the parking lot, 
where Scott and Underwood were both shot in the 
Scott was permanendy blinded as a result of die shooting and 
Underwood suffered irreversible memory loss and motor 
stalls impairment

i At Twitty’s jury trial, Mushatte testified that he 
mST* 3 gUf,frora v™* of a car and shoot it at
^Khane, Scott, and Underwood. Mushatte testified that he

3 miUimctCT S”*- Twitty and 
othew lift in die car from which Twitty had removed the gun. 
The car was later found at Twitty's residence.

**^*°lmd lsPen* J^ket which a ballistics 
expen testified was fired from a nine millimeter gun. Two

^Twiw ” * ■*-

\ if3V ti! .1i; ■fta

ysaw
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> aPolice at die\
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«i witty received forty-fiveyear sentences on fetich of 

the three attempted murder counts and a one year sentence on 
the ftiSIrth count, carrying a handgun without a license. The 
sentences for counts 1 and II were to be served consecutively, 
and die sentences cm counts III and IV were to befserved 
concurrently with the sentences for counts I and II. p

Twittv v. State. NoT49A05-9601-CR-16, slip op. pp. 2-3 (lod. Ct fApp. Aug. 18. 1997).
1 $Twitty’s appellate Tcounsel raised as issues the sufficiency of the evidence and the
% Hpropriety of the trial court's sentencing decision. We rejected both arguments. Our
I $

supreme court denied Twitty’s petition for transfer.
fi? if

Twitty fileda petition for post-conviction relief in 1998. After amendments by 
counsel, the issues^presented to the post-conviction court included ^whether Twitty had

& I
received ineffectivejassistance of trial and appellate counsel. On January 12. 200S, the 
post-conviction cowi denied Twitty’s petition. He now appeals.

Analyib j||

A post-conviction relief petitioner bears the burden of establishing grounds for
f^t

relief by a preponderance of the evidence. Ind. Post-ConvictitmlRule i.„,. Fisher v. 

State, 810 N.E.2d|674. 679 (Ind. 2004). When appealing froiinthe denial of post­

conviction relief the petitioner is in the position of appealing frorh^a negative judgment. 
Eisher. 810 N.E-2djat 679. “On review, we will not reverse th^judgment unless the

n $
evidence as a whole unerringly and unmistakably leads to a conclusion opposite that 

reached by the po«^conviction court." id. “In this review, findings'of fact are accepted

unless clearly erroneous, but no deference is accorded conclusions of law." Id. “In post­il
conviction proceedings, complaints that something went awry it trial are generally

it A.?J
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cognizable only when they show deprivation of the right to effective counsel or issues
VI

demonstrably unavailable at the time of trial or direct appeal." Sanders v. State. 765
:

N.£.2d 591,592 (!nd: 2002).

•4

f \f
*1«; ’

f '1 S' /. Ineffective Assistance of Trial Counsel - .
■i:

<■ '

Twitty claims that he received ineffective assistance of trial counsel
' '

We review claims of ineffective assistance of counsel 
undo- the two components set forth in Strickland v. 
Washington. 466 U.S. 668, 104 S. Ct 2052, 80 L.E<L2d 674 
(1984)/'' First, the defendant must show that counsel's 
performance was deficient This requires a showing that 
counsel’s representation fell below an objective standard of 
reasonableness and that the emus were so serious that they 
resulted in a denial of the right to counsel guaranteed the 
defendant by the Sixth Amendment Second, the defendant 
must show that the deficient performance prejudiced him. To 
establish prejudice, a defendant must show that there is a 
reasonable probability that but for counsel's unprofessional 
errors, the result of the proceeding would have been different 
A reasonable probability is a probability sufficient to 
undermine confidence in the outcome.

In addition, counsel's performance is presumed 
effective, and a defendant must offer strong and convincing 
evidence to overcome this presumption. Consequent' 
isolated poor strategy or bad tactics do not necessarily amount 
to ineffective assistance of counsel unless, taken as a whole, 
the defense was inadequate. Furthermore, we will not 
speculate as to choosing a trial strategy which, at die time ami 
under the circumstances, seems best

Smitfa.y,..State, 822 N.E.2d 193, 202 (Ind. Ct App. 2005) (citations omitted).
> ■ * l ;

denied.

i

N

w-m

u

) :

trans.

n ! ‘

Twitty claims his trial counsel was ineffective for two reasons. First, he contends 

trial counsel should have objected to the attempted murder instructions given to the jury. 

Specific intent is a necessary element of attempted murder. Ramsey'v. State 723 N.E.2d

t
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869, 875 (Ind. 2000) (citing Zickefoosc v. State. 270 lad. 618,622, 388 N.EJtd 507,510

i j,.
(1979)). Attempted, murder jury instructions must include the required mens tea of »

4 • v”
specific intent to kill. Jd. (citing Snradlin v. State. 569 N.EZd 948, 950 (lad. 1991)).

u i» i
Jury instructions that reference a “knowing" mens rea or that instruct the jury that it can

: -
convict of attempted murder based on a “knowing” mens rea are erroneous. Id, at 872.

Instances of Spradlin error are not per se reversible, however. Metcalfe v. State. 715
f

N.E.2d 1236, 1237 (fed. 1999). In some cases, typically post-conviction relief appeals,
■ i

error of this sort has, been held not fundamental especially when the intent of the
p

perpetrator was not a,central issue at trial or if the wording of the instruction sufficiently 
/ '

suggested the requirement of intent to kill. Id, :i,
P . ^

As part of its preliminary instructions, die trial court read to the jury die charging
l<

infonnations against Twitty, which stated for all three counts, “Shawn M. Twitty, on or
t

about March 5,1995,- did attempt to commit the crime of Murder, which is to knowingly 

kill another human being ... by engaging in conduct, that is. shooting at anc; a gains* [the 

victim], with intent to kill [the victim], which constituted a substantial step towards the 

commission of said crime of Murder." App. p. 239. The trial court further instructed as

i
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Attempt is defined by statute as follows. A person attempts 
to commit a crime when acting with the culpability required 
for the commission of the crime be engages in conduct that 
constitutes a substantial step toward the commission of the 
crime. . . . The crime of murder is defined by statute as 
follows. A person who knowingly or intentionally kills 
another human being, commits Murder, a felony. To convict 
the defendant, the State must prove beyond a reasonable 
doubt each of the following elements. The defendant, number
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one, knowingly; number two, with the specific intent to kill; 
number three, shot at and against [the victim] by means of a 
deadly weapon, that is. a handgun; four, which constituted a 
substantial step towards the commission of said crime of 
Murder.

; r: •
Id. at 24L The trial court in its preliminary instructions also defined “knowingly” but did

a.
not define “intentionally."

i ; U ■'
Originally, the trial court’s written instructions referred to the State’s having to

prove as the first element that Twitty “knowingly or intentionally" attempted to kill the
<■ .

The trial court omitted the word “intentionally" when it read the
- ■

instructions to the jury after the prosecutor insisted, “We’re charged here as knowing. 

We don’t have an intentional thing here." Id. at 203. Defense counsel did not object to 

the trial court’s instructions. We observe that four years after Spradlin was decided, the

prosecutor, defense attorney, and trial court all apparently failed to grasp the importance
;

of proving intentional rather than knowing conduct in an attempted murder case.

Nevertheless: the narrow question before us is whether trial courts*.. _ failure to
! '

object to the attempted murder instructions was both objectively unreasonable and caused

such prejudice to Twitty that he was deprived of effective assistance of trial counsel. We

do not conclude that he was. The jury in Twitty’s case was instructed in much the same

manner as was the jury in Ramsev. The instruction there provided;

A person attempts to commit murder when, acting with the 
culpability required for commission of Murder, he engages in 
conduct that constitutes a substantial step toward commission 
of Murder; which is to knowingly or intentionally kill another 
human being. The crime of attempted murder is a Class A 
felony.
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To convict the defendant of Attempted Murder under Count I, 
the State must prove each of the following elements:'

«*: 2.
; 3.

4.
■■,. 5.

■ • commission of the crime of Murder, which is to 
knowingly or intentionally kill another human being.

Ramsey, 723 N.EJd at 871. The jury was also read the charging information, which
d

stated, “Fairiis G. Ramsey, on or about December 8, 1996, did attempt to commit the 

crime of Murder which is, with intent to kill, Fairiis G. Ramsey did shoot a handgun at 

and against Mattaa Ramsey . . . which constituted a substantia] step toward the 

commission of said crime of Murder.” Id. at 872 n.5.

Our supreme court observed that the trial court should not have included the word
c

“knowingly” in the jury instruction. Id, at 872. However, it noted that the instruction had

* •

3
The defendant
knowingly
with specific intent to kill 
engaged in conduct 
which was a substantial step toward the

t.
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f not been objected to and held that it did not constitute fundamental error. Id. The court

v";

—eluded, “Because the correct1-: rea was enumerated both as an clement in the 

charging instrument and as an element that the State was required to prove beyond 

reasonable doubt, we believe that the jury instructions, taken as a whole, sufficiently

mens*
* i

al«
i informed the jury of the State’s burden of proving that the Defendant specifically 

intended to kill the victim.” Id at 872-73.ii

Here,- likewise, the trial court correctly enumerated that the State had 

beyond a reasonable doubt that Twitty acted with die specific intent

The charging information also referenced the necessary intent to kill, although

to prove
¥ to kill the three
f victims.
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admittedly, it also erroneously mentioned a “knowing” mens rea. We also obsove that

the trial court gave the following final instructions:

The intent to [kill]1 may be inferred from the use of-a deadly 
weapon in a manner likely to cause serious bodily injury or 
death and may be inferred from discharging a weapon in the 
direction of a victim. The intent to kill can be found from the
acts* declarations and conduct of the defendant at or just 
immediately before the commission of the act from the
character of the weapon used and from the part of the body in 
which the wound was inflicted.

App- P- 250. These instructions emphasized to Ac jury that it had to find Twitty «-t~t
"■ (

with the specific intent to kill. Finally, unlike in Ramsev. Twitty’s intent was not fee

primary issue in this case. Cf id, at 872 n.4 (noting the defendant’s intent was “squarely 

at issue”). The identity of Ac shooter was Ae main factual dispute that Ae jury here 

asked to resolve.; This mitigates any error in describing Ae necessary mens rea for 

attempted murder. See Metcalfe, 715 N.EJ2d at 1237. We conclude Ac trial court’s 

instructions taken as a whole sufficiently apprised the jury of Ac St?*-’* burden of 

that Thirty acted wiA Ae specific intent A kill, which intent was not Ae primary

was

vi

issue in the case. »

Unlike here; Ramsey addressed the attempted murder instructions in the context of 

fundamental error, while we are considering a claim of ineffective assistance of trial 

counsel. We do not believe Ae result in Ramsev would have been Afferent if the
>!

defendant had framed his argument in terms of ineffective assistance instead of

e

•ihetemscrip, indict da, this wort is inaudible bo. the printed copy of theWrions ,iste ** word
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fundamental error. Under either standard, die pngudicc caused by the type of attempted 

murder jury instructions given in Rmnsey and here does not amount tn feimwnwffi
. t

V ■ jmm error
i ,

or the type of prejudice necessary to sustain a finding of ineffective »tcktimr» ofcounseL
i ■

§§£ goustgrv. State, 705 N.E.2d 999,1008 n.8 and. 1999) {concluding that descriptions 

of prejudice necessary for finding of ineffective assistance and for finding of fundamental 

error are “virtually interchangeable”). Because he has not established prejudice, Twitty 

has failed to meet his burden of proving he received ineffective assistance based on trial 

counsel's failure to object to the attempted murder instructions.

Twitty’s secdnd claim of trial counsel ineffectiveness is that trial counsel should

;;
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have attempted to introduce into evidence the deposition of Sheriffs Deputy Cornelius
f. I

at the hospital on the night of the shooting.

as the shooter.

f •
• V

Sullivan, who had talked to Mushatte

Mushaae was the only witness at trial who positively identified Twitty

Deputy Sullivan testified at trial that he did not remember talking to Mushatte the night 

of the shooting. However, in

r

M . pretrial deposition Sullivan had said that he had miked to 
Mushatte in the hospital and asked him for the phone number of a friend of one of the

a
.’-'u

odter victims. The deposition continued:

U * V;-!

wee? ,D‘d ^ Mushatt [sicJ identay you who the shooters 

A: No, sir.

Q: Did he indicate that he had seen the shooters? •

A: No, sir.

Q. Did he indicate to you where he was at the time of the 
snooting -
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!r-? A: No. sir.

Q; - or how many shots were fired?

A: No, sir.

App. p. 320. The deposition then proceeded to a different subject At trial counsel used 

refresh Sullivan's memory that he had talked to Mushatte but did not

% r-
o

I
\

the deposition toI: ikf ? attempt to introduce any part of the deposition into evidence.

Twitty contends that trial counsel should have introduced Sullivan s deposition 

into evidence to impeach his assertion at trial that he could not remember talking to 

Mushatte.2 He cites to Wright v. State. 581 N.EJZd 978 (tad. Ct App. 1991), abrogated 

on other grounds is recognized bv Shaffer v. State. 674 N.E2d 1,7 (tad. Ct App. 1996).

N m.r^V‘.mW&-..
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There, we held that a defendant in a child molestation case received 

ineffective assistance of trial counsel when he failed to lay a proper foundation for
V! •

introducing evidence that impeached the alleged victim, whose testimony was the only 

uirect evidence against the defendant kL at 980. The impeaching evidimce would have 

included testimony that the alleged victim had previously told a social worker that she 

had fabricated her molestation claim against the defendant UL at 979.

The alleged impeachment quality of Sullivan's deposition is much less evident 

than was the impeaching evidence in Wright In his deposition, Sullivan merely stated 

that Mushatte had not told Sullivan who the shooter was when he visited Mushatte in the

trans.
N5~mI fr--

ifiIT?

I i SO

f!

> .
l

tl. 4

2 Twitty hames his argument this way, but it would appear the real purpose of introducing Sullivan'* . 
deposition would be lo impeach Mushatte'* trial testimony that Twitty was the shooter.
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question Sullivan said*e had asked Mushatte was for
also testified at trial. “My mission at the hospital

another one of the victims. Sullivan
Anybody I talked to and anything other than trying to find

was to identify the victims.
out who the victims were it was not my primaiy mission at that time/ App. p. 218. This

bolsters the conclusion that Sullivan had not asked Mushatte for any details regarding foe

have directly contradicted in any wayshooting. Sullivan's deposition would not ££ >
. unlike in Wright. Thus, because of a lack ofMushatte's in-court implication of Twitty

lude Twitty received ineffective assistance of trialdemonstrable prejudice we cannot cone
.. 1

counsel on this issue.
vf

JL Ineffective Assistance of Appellate Counsel

Twitty also contends that he received ineffective assistance of appellate counsel.
r :

We review claims of ineffective assistance of appellr-

counsel ineffectiveness. L ,
appellate counsel was deficient in his performance 
foe deficiency resulted in prejudice. Ineffective as»strace 
riaims « foe appellate level of proceedings generally fall into 
three basic categories: (!) denial of access to an appeal; (2) 
waiver of issues; and (3) failure to present issues well.

£■
r
}.:

£■-

Fichw S!0 N.E.2d at 676-77 (citationsomitted).

Twitty’s first claim of appellate ineffectiveness is based on complete failure to
r

waiver of an issue. We must be deferential topresent an issue on direct appeal, or hy. « ■

appellate counsel on this type of claim. Id at 677. We “should be particularly sensitive
'
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to the need for separating the wheat ten the chaffin appellate advocacy, and should not 
r" v ;

find deficient performance when counsel’s choice of some issues over others was
..’V ,. . ,

reasonable in light of the facts of the case and the precedent available to counsel when
r’’ • ;

that choice was made.*’ Timber! ake v. State. 753 N.E.2d 591, 605 (Ind. 2001), get 

denied 537 U.S 839, 123 S. Ct 162 (2002). “Wc employ a two-part test to evaluate 

‘waiver of issue* claims: U)^etfeer the unraised issues arc significant and obvious &om
f' '

the face of the record and (2) whether the unraised issues are ‘clearly stronger’ than the 
‘ ' - .•

raised issues.” Fisher. 810 N.E2d at 677.

A part of Twitty’s defense during trial was that the shooter was Floyd Teague.

Teague had been Twitty’s co-defendant in an earlier trial, which lad resulted in an

acquittal for Teague and a hung jury for Twitty. On rebuttal in Twitty’s second trial, the

State presented the testimony of police detective Herman Humbles, who testified over a

relevancy objection that Teague had been acquitted in the first trial. Twitty
i .

appellate counsel was ineffective for not raising
M

was improperly admitted.’

It is a settled rule of law that “Evidence of a conviction or guilty pica of others 

charged with the same offense as the defendant is not substantive evidence of the 

defendant's guilt dr innocence.” Hu

SSLalso Lincoln v. State, 191 Ind. 426, 429, 133 N.E. 351, 352 (1921). It has also been
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said dot the fact that a defendant's alleged accomplice had been acquitted of a charge 

involving the same crime with which the defendant is charged is irrelevant to the question
si1')

of the defendant's guilt if the defendant and accomplice did not have a relationship of

H

t? principal and accessory. Resnover v. Stare. 434 N.E.2d 78, 80 (Ind. 1982). Resnover
i .

was a case in which die defendant had attempted to introduce evidence of bis-alleged
1 **-!

accomplice's acquittal as evidence of his own innocence; die State had objected to any
; i!

such evidence and our supreme court affirmed die trial court's sustaining of the objection.t ip

p
p
Sfvr'.' «

t t
14

£
Twitty extrapolates from these cases that it was clearly improper here for the State

to elicit testimony that Teague had been acquitted in the Erst trial. However, he has not
i',\ *

cited any cases that are on all fours with his case, nor has our own research disclosed any

such cases. Here, it was only after T witty had argued and presented evidence to the jury
*

suggesting that Teague was the shooter did the State on rebuttal offer evidence that
l .

Teague had been acquitted in the first trial. We need not decide whether it would be

prof*- conclude Twitty had opened the door to such evidence. The feet is that no

Indiana case has addressed this type of factual scenario. There is no clear precedent rh«t

Humbles’s rebuttal testimony was improper as a matter of law. We cannot say appellate 
* , ^ ,

counsel was ineffecti ve for not raising this issue because it was'not “significant and

obvious” from die face of the record and in light of available precedent.4
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Twtty also allies ^jpdlate ineffectiveness for completely failing to raise the issue of the 
nwmer instructions. Having concluded that Ramsey is directly on point with this gyre, we reject this
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Twitty’s other claim of tneffec&ve assistance of appellate counsel alleges a failure:v2 .
to present an issue well with respect to die propriety of bis sentence; on direct appeal we

addressed Twitty's sentence and did not waive his arguments in that regard.* Claims of
f I <!

inadequate presentation of certain issues, when such were not deemed waived on direct 

appeal, are the most difficult for defendants to advance and reviewing tribunals to 

support. Biechte- v. State. 690 N.E2d 188, 195 find. 1997), cert, denied. 525 U S. 1021,

< •

'•

<

A
119 S. Ct. 550 (1998). When the issues presented by an attorney are analyzed.

researched, discussed and decided by an appellate court, deference is afforded both to the

attorney’s professional ability and the ability of the appellate judges Who first decided the
■ D3r

to recognize a'meritorious argument Id, at 196. An ineffectiveness challenge 

resting on counsel's presentation of a claim must overcome Ac strongest presumption of 

adequate assistance.: Id. Judicial scrutiny of counsel's performance, already highly

Fv,f case
i ■

Kb
a

j.;: * deferential, is at its highest for this type of claim. Id, “Relief is only appropriate whenK *•.
the appellate court is confident it would have ruled differently.'’ Id, ;

t i.
1 Twitty contends appellate counsel gave improperly short shrift to the adequacy of

the trial court's sentencing statement He now argues that appellate counsel should have

more directly challenged the trial court’s statement, “the Court considers as aggravatingi

i the fact feat imposition of a reduced sentence or suspension of fee sentence, or anything
“v

V
i

daim for essentially the same reasons as we rejected Twmy’s claim of trial counsel ineffectiveness on 
this issue.y
’ We did waive on direct appealnow makes no arguraoit regardii^t thi^issue*1* fee adec|uacy of the presemenoe report; Twittyan
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■ i mrless than the maximum, would depreciate the seriousness of die crime.” App. p. 261. He 

notes the general rule that “depreciate the seriousness of the crime” generally is not

considered an aggravating circumstance justifying an enhanced sentence. Error v Sta|»
ft"'

639 N.E.2d 1014,1016 (Ind. 1994).
• • ;. ’

However, a trial court may properly cite as an aggravator the non-statutory factor

that imposition of less than an enhanced term would depreciate the seriousness of the 
; , , 

crime, if the court indicates that it was doing so. Simmons v State 745 N.EJd 81. 90

(Ind. Ct App. 2001), pans, denied. The trial court, as quoted above, did indicate feat

sentence less than the enhanced sentence would depreciate fee seriousness of Twitty’s 
i _ ■_;

. On direct appeal we characterized fee trial court’s statement, in this regard to be

proper comment, on fee seriousness of fee crimes, including the severe extent of

Underwood s and Scott’s injuries. Twitty has not persuaded us,that we would have

aggravate

*-h
H
j-
P: anyr •

.7*13
crimes

4 a
■«

-i
■t

addressed fee trial court’s reliance on fee “depreciate the seriousness” 

substantially differently if appellate counsel had made a more thorough argue. 

Twitty also now

*
12
i argues feat the trial court placed too much importance on his

1• >
criminal history in imposing sentence. He notes feat fee trial court, in its sentencing 

statement, did not detail fee particulars of that history. As we observed on direct appeal.
t
f

however, it was clear that the trial court “had read and thoroughly considered Twitty’s 

pre-sentence report 11..” Iwitty, slip op. at 8. That report recites, his criminal history. 

Failure to recite the particulars of a defendant’s criminal history is not fetal to a sentence 

enhancement where it is clear fee trialr court reviewed and relied upon a pre-sentence
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report that recited such history. S« Pennington v. State. 821 N.fiid 899. 903-04 (lad. 

Cl App. 2005).
I* ’ i

Twitty also contends that his criminal history was n« severe enough to warrant
"f

substantial aggravating weight It is true that the significance of criminal history varies

based on the gravity, nature, and number of prior offenses as they relate to the current
1

offense. Wgp)ey, y. State, 716 N.E.2d 919. 929 n.4 flnd. 1999).^Wsfil£y, however.

«
V i ■t

rj
4

appears to have been the first case to clearly and directly state this proposition-at least.
M t

Ws^ey cited no previous authority for this proposition-arid it was decided two years
t i

after Twitty’s direct appeal. The trend in recent years has been for appellate
'

more closely scrutinize reliance on criminal history as an aggravating circumstance, but it

f.
fk

courts to
1

t\

is not clear that was'lhe case in 1996 or 1997 when Twitty’s dirett appeal was under 

consideration. Appellate counsel
•)
Hnot ineffective for failing to anticipate or effectuatewas
A*e

a future trend in the law. See Concepcion v. State. 7% N.E.2d 1256,’ 1260 (Ind. CL App. 

2003), trans. denied (quoting Tm«-hi,

1f 1
715 N.E2d 1242/1258 (lad. 1999),

' l
v. State.

1m<& 531 U.Sj‘858, 121 S. CL 143 (2000)).
£

4 «
I' «

It is not dear that 4we would have considered Twitty’s criminal history to be 
insignificant had the issue been raised. Although such histoty consisted entirely of

V l, »

v*’1

misdemeanors, Twitty had amassed six convictions by the age of twenty-one, when he 

committed the shootings. One of those Ik . i
was a Class D felony possession of cocaine 

conviction for which'he was alternatively sentenced for a Class A misdemeanor. One

was for possession of a handgun without 

shootings, also committed with
license, which is directly relevant to the

i’

an unlicensed weapon. He also has convictions for

a
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operating a vehiclewhile intoxicated, resisting law enforcement, possession of marijuana,
'1 kJ

and operating a vehicle without having ever received a license. In sum, Twitty’s 

extensive criminal. history amassed during just three years ofradultbood evidences 

substantial disregard for the law and properly warranted aggravating weight in his 

sentencing for the shootings.

Twitty's final, claim of appellate ineffectiveness relates to the trial court's decision 

to order two of the?forty-five year attempted murder sentences to run consecutively. At
t

the time of die shootings, Indiana Code Section 35-50-1 -2{c) provided in part:

[Ejxcept for murder and felony convictions for .which a 
person receives an enhanced penalty because the felony 
resulted in serious bodily injury if the defendant knowingly or 
intentionally caused the serious bodily injury, the total of tire 
consecutive terms of imprisonment ... to which the 
defendant is sentenced for felony convictions arising out of an 
episode of criminal conduct shall not exceed the presumptive 
sentence for a felony which is one (1) class of felony higher 
than the most serious of felonies for which the person has 
been convicted. '

K
Appellate counsel jaigued, pursuant to this statute, that the total aggregate sr" •nee Twitty 

could have received for this episode of criminal conduct was fifty years, or the

presumptive sentence for murder, the next highest level of felony above attempted
£ v '

murder, at the time of the shooting.

Although appellate counsel did not cite authority for tins proposition, we
.«* i *

undertook to perform our own research on the issue. In so doing; we rejected appellate 

counsel’s argument, relying to part on Haggenios v. State. 441 NJc-2d 430 (Ind. 1982). 

There, our supreme court determined that a sentence for attempted murder was partially
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nonsu^cndahile under Indiana Code Section 35-50-2-2 as it then existed, despite the feet

that attempted murder was not expressly listed as a nonsuspcndable offense Id, at 434.
i -

The Kaggenjos court had reasoned feat when Section 35-50-2-2 spoke of murder

nonsuspcndable offense, it also necessarily referred to attempted murder. Id. (citing Kee 
•>

Y^Statc, 438 N.E.2d 993.994 (Ind. 1982)). Thus, on Twitty’s direct appeal we held feat 

when Section 35-50-1-2(c) referred to murder, it also necessarily included convictions for

attempted murder as exempt from consecutive sentencing limitations?
r :

We issued our opinion on August 18, 1997. On September 4, 1997, our supreme 

court handed down Greer v. State, 684 N.E.2d 1140 (Ind. 1997). Greer analyzed Section

as a

I:':®* 1
....

'ii!
t '

■ -S'. •
35-SO-l-2(c) m a case involving sentences for attempted murder in a different fashion 

than we had analyzed the issue in Twitty’s 

Haggenios should control the

< -VT; v;
case. It also rejected the State’s argument that

by stating, “Because the crime of attempted murder 

wdl at times involve serious bodily injury... and at times not (as where a defendant fires 

weapon at the victim but misses), we thinV it

case

a more consistent wife fee legislature’s

intent to treat attempted murder as a felony distinct from murder."

Twitty contends that appellate counsel should have made an argument based 

on Greer in his petition for transfer to

Greer. 684 N.E_2d at
1142 n.7.

our supreme court*

We are confident feat a Greer analysis of Twitty’s case leads to fee same result as 

we reached in our direct appeal opinion in reliance upon Haggenios." In Qffier, the court 

held feat fee limitation on consecutive sentencing found in the previous version of

sufficiency of the evidence cten and no, his
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Section 35-50-l-2(c)f did not apply to the defendant's attemptedfmurder convictions 

because: (I) the 'ttateaces for attempted murder had been entombed; (2) there 
evidence the victimsjn feet suffered serious bodily injury; (3) the fLvictions required 

the jury to find feat fee defendant had acted with a knowing or intejfbnal mens rea; and 

(4) the trial court’s^statement that it was enhancing the sentences because of the
IP '“seriousness of thejjtotality of these crimes" was sufficient tel indicate

. J*
?

■■m
ir was

■i m-%
■j
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J

that thewg
enhancement was because of the infliction of serious bodily injury. Id>at j 142-43. 

Here, likewise,’ Twitty's sentences for attempted murder Kad been•'f
There was evidence that two of die victims,

enhanced.
Hi?;Underwood and Scott, imdeniably suffered 

serious bodily injuri<Jafter being shot in the head. As we discussed^rlier, the jury1
was

sufficiently apprised to it had to find that Twitty had acted intentionally. Finally, the i
iftrial court noted the Seriousness of the offenses when sentencing Twitty,

Greer court also concluded indicates at least in part to the trial cou^was relying on the

We conclude tbat^xod,*" 'Veer it was 

order two of die attempted mutd§; sentences to tun

M
version of Section  ̂5-50-1 -2(c).7 As 

raise Gredin the petition to

which as the !

If

shious bodily injuries:when imposing sentence.w
. ..^riate for the t&al

consecutively withouflimitation by the previous 

such, appellate counsel

court to

1

was not ineffective for failing to
biv r '<
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{ transfer because we are confident our supreme court would have rejected such an
*

argument.*5
Conclusion

Twitty has failed to establish that he received ineffective assistance of either trial 

or appellate counsel. We affirm die denial of his post-conviction relief petition.
, i

Affirmed. -•1

CRONE, J., and NAJAM, 1., concur.
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We make ooe final observation, 

assistance ... As part of Twitty s evidence regarding his claim of ineffective
of appeime counseL he appropriately obtained a copy of the direct appeal brief filed bv 

drfa»e counsdfiwn the elate of this court. Unfbmnmdy, this copy of the brief conauju jub«Unti»] 
bwdwntwi maitonjs »nd caranents in H. meny of which ere ainal of appeUite counsel and the brief in

C*tel *lhe b<^min« of ** diet <** certified copy of 
U>e.deik *!re,dy coottioot the maiiings. The paa-convictiao court property 

«““*»* in ~iiBg on Twhty's petition, *nd so hive we. It
^^^S!L,nariQn*^InSeVem'WC WOuU raluesl in ** fiBure **> ** cle* *is court, when 
copy h“d ***”* or odter member of^tbe public, ensure th*t the
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iShawn M. Twitty appeals his conviction of three counts of attempted murder, a Class 

A felony, and one count of carrying a handgun without a license, a Class A misdemeanor.

He raises two issues:

1. Whether eyewitness testimony that Twitty shot the victims was insufficient, 
"inherently improbable" or of ’'incredible dubiositv?"

2. Whether the trial judge erred in enhancing Twitty's sentences and ordering 
two of the forty-five year sentences for attempted murder to be served 
consecutively?

We affirm.
i

FACTS

On the night of March 4, 1995, Garcia Scott Chabwcra Underwood, and Craig 

Mushatte went with a group of friends to the Barritz Nightclub in Indianapolis. While they 

were there, a fight broke out between the group and Shawn Twitty aid his friends. Afro- Ac 

two groups were ejected from the club, the fight continued in the parking lot where Scott 

and Underwood were both shot in the head. Scott was permanently blinded as a result of the 

shooting and Underwood suffered irreversible memoiy loss and motor skills impairment 

At Twitty's jury trial, Mushatte testified that he saw Twitty remove a gun from the 

trunk of a car and shoot it at Mushatte, Scott, and Underwood. Mushatte testified that he 

believed the weapon was a nine millimeter gun. Twitty and others left in the car from which 

Twitty had removed the gun. The car was later found at Twitty's residence. Police at the 

crime scene found a spent bullet jacket which a ballistics expert testified was fired from a 

nine millimeter gun. Two days later, Mushatte identified Twitty in a photo array as the 

person who fired the gun.

>

O

j

i

’

»

i
2

■

Hn
»-



• I
VI
ii

Twitty received forty-five year sentences on each of the three attempted murder 

counts and a one year sentence on the fourth count, carrying a handgun without a license. 

The sentences for counts 1 and 11 Ito be served consecutively, and the sentences on 

counts 111 and IV were to be served concurrently with the sentences for counts 1 and 11.

were

SUFFICIENCY OF THE EVUVENrr

In reviewing sufficiency of the evidence, we will affirm a conviction if. considering 

only the probative evidence and reasonable inferences supporting the verdict, and without 

weighing evidence or assessing witness credibility, a reasonable trier of fact could conclude 

that die defendant was guilty beyond a reasonable doubt Kimn v. State. 546 N.E.2d 1193. 

1196 (tad. 1989). trans. denied. (1990). The uncorroborated testimony of a single witness 

is sufficient to sustain a conviction. Wray v. State. 547 N.E.2d 1062, 1068 (tad. 1989). It 

is the July’s responsibility to determine whether testimony is contrived and to generally judge 

the credibility of witnesses, and we will not in any way impinge on the jury's responsibility 

unless we are confronted with -inherently improbable- testimony, or coerced, equivocal, and 

wholly uncorroborated testimony of "incredible dubiositv." Bedwell v. Stare 481 N.£.2d 

1092 (tad. 1985). Twitty challenges Mushatte's testimony as "inherently improbable" 

and tainted by bias, and argues dial even if Twitty was the gunman, the State failed to 

Twitty had specific intent to kill any- of the people at whom shots were fired.
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!Twitty characterizes Mushatte’s testimony as "inherently improbable" because it 

suggests Musbatte was able to determine that
1I

shooting was about to occur, identify the 

gunman and the weapon used, push his companions, and duck for cover himself, all in the 

space of about thirty seconds. Our supreme court has found evidence of a similar nature
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to be "inherently improbable," See Chandler v. State. 451 N.E.2d 319, 320 (Ind. 1983). 

There, a witness was shot at a night depository in a lighted parking lot. He testified that die 

defendant ran from behind a fence, came to a stop several feet away from the witness, 

ordered.the witness to drop a bag containing money', then shot the witness. The witness 

described his assailant before being taken from the crime scene, then later identified him in 

a photo array. At Chandlers trial the testimony of other witnesses conflicted with the 

victim's description of the robber and his apparel

like the testimony m Chandler. Moshatte’s testimony is not so inherently unbelievable 

as to permit us to disregard it While Mushatic's testimony conflicts with that of other 

witnesses, those discrepancies go to the weight of the evidence and the credibility of the 

witnesses, and thus are questions for the jury and beyond our review. lA at321. Similarly. 

Twitty's assertion that Mushatte's testimony was tainted by "bias" because the two had been 

— -aged in a fight earlier that night goes to Mushstte s credibility and we cannot reconsider 

it on appeal.

The jury could have reasonably inferred Twitty's criminal intent from the evidence 

before h. In a prosecution for attempted murder, there must be a showing of a specific intent 

to kill Johnson v. State. 622 N.E.2d 172, 173-74 (Ind. 1993). The jury may infer such 

intent from the use of a deadly weapon in a manner likely to cause death or senous bodily 

injury. Id. at 173. Specifically, a jury may properly infer that a defendant has exhibited an 

intent to kill when he fires a gun in someone's direction. See Jones v. State. 536 N.E.2d 267. 

270 (Ind. 1989) (intent to kill a police officer was properly inferred from evidence that the 

defendant shot at a police officer while fleeing from the officer). Here, the jury heard
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testimony that Twitty repeatedly shot directly at Mushatte. Scon, and Underwood, shooting 

Scott and Underwood in the bead. That testimony was sufficient to support the jury's 

inference that Twitty acted with intent to kill Mushatte and the two shooting victims. There‘<
*

w
ample evidence to sustain Twitty's convictions.

SENTENCING

The trial court did not abuse its discretion in enhancing Twitty's sentences based on 

aggravating circumstances and imposing consecutive forty-five year sentences for two of the 

attempted murder counts. The presumptive sentence for attempted murder is 30 years, and 

be enhanced by up to 20 years when there are aggravating circumstances.

was
i

at-
k'f.
i>k-

m

mat;
V.the sentence may

Ind. Code § 35-50-2-4. Sentencing is within the sound discretion of the trial court and will 

ersed only if there has been a manifest abuse of discretion. Fugate v. State. 608 

N.E,2d 1370, 1374 (Ind. 1993). A trial court may enhance a presumptive sentence for

•v.;

Mt-be rev w
a

&r I?„ane. order sentences to run consecutively, or both, because of aggravating circumstances. 

Friwaidsy.State.518N.E2d 1137. 1140(Ind.Ct. App. 1988),tnmsjfonied. Ifascntence 

is authorized by statute, we will not revise it unless the sentence is manifestly unreasonable 

in light of the nature of the offense and the character of the offender.

w
M'sc

m
Pnulton v. State. 666

1 v-if:N.E.2d 390,393 (Ind. 1996).

Twitty contends his consecutive sentences totaling 90 years were not authorized by 

statute because Ind. Code § 35-30-1-2 limits the length of certain consecutive sentences:

r-v
!

.except for murder and felony convictions for which a person receives an 
enhanced penally because the felony resulted in serious bodily injury if the
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defendant knau'ingly and intentionally caused the serious bodily injury, the 
total of the consecutive terms of imprisonment... to which the defendant is 
sentenced for felony convictions arising out of an episode of criminal conduct 
shall not exceed the presumptive sentence for a felony which is one (1) class 
of felony higher than the most serious of felonies for which the person has 
been convicted.

<
t
|

i

lnd. Code § 35-30-l-2(c) (emphasis supplied).

Twitty notes that attempted murder is a separate crime from murder, and asserts, 

without argument or citation to authority, that ”{a]ttcmpted murder by statute docs not 

enhance the quality of the offense because of serious bodily injury." Appellant's Brief at 26. 

Thus, Twitty reasons, he cannot be sentenced to more than 50 years.1 We disagree.

While murder and attempted murder are separate crimes, attempt is always an 

included offense of the crime attempted, lnd. Code § 35-41-1-16. The "attempt" statute 

under which Twitty was charged. Indiana Code section 35-41-5-1, does not, by itself define 

the crime of attempted murder. Rather, it defines the crime only when read in conjunction 

with Indiana Code section 35-42-1-1 (murder). See Haegenios v. Stale. 441 N.E,2d 430, 434 

(lnd. 1982). Thus, in Happening our supreme court determined (hat a sentence for attempted 

- . murder was not suspcndable even though Indiana Code section 35-50*2-2 included murder, 

but not attempted murder, in its list of nonsuspendable offenses. Iff

i
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IThe legislature substituted the phrase “crimes of '.ioler.ee" for the phrase "murder and fdonv 

convictions for vririeh a person receives an enhanced penalty because the felony resulted in serious bodily injsay 
if the defendant knowingly and intentionally caused the serious bodily injury' effective with crimes committed 
after June 30.1995.

'fifty years was the presumptive sentence for murder, the next highest level of felony, at the lime of the 
shooting, ind Code { 35-SO-2-3
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Similarly, in Ket v. Slate. 438 N.E.2d 993. 994 {Ind. 1982). our supreme court

rejected an argument that the defense of duress shouidbc available to a defendant charged

makes that defensewith attempted murder. Indiana Code section 35-41-3-8 specifically 

unavailable to persons charged with an "offense against the person as defined inlC 35-42." 

Kec argued that since he was charged with attempted murder, which is defined not in article 

42 but in article 41, the statutory exclusion of the defense could not be applied to him, 

court noted that the attempt statute defines the crime of attempted murder only when read

The

in conjunction with the murder stature in article 42; thus, attempted murder, as well as 

minder, is "an offense against the person as defined in 1C 35-42." Id. See,also United States 

v. Mitchell. 23 F.3d l,3(!stCir. 1994) (conspiracy to commit a "crime of violence" is itself 

a crime of violence for purposes of the federal Bail Reform Act, since the conspiracy 

increases the chance the crime will be committed beyond a mere possibility.)

We believe the rationales of Haetienios. Kee, and Mitchcjl apply to Indiana Code 

section 35-50-1-2 (c), and hold that the statutory exclusion from the limitation on the length 

of consecutive sentences applies to attempted murder, as well as to murder. The trial court

could properly sentence Twitty to consecutive 45 year terms.

Twitty also contends the trial judge's sentencing statement was inadequate to support 

the imposition of enhanced sentences because it merely recited the statutory factors for 

sentence enhancement based on aggravating circumstances, and did not include sufficient 

facts specific to Twitty and the crime of which he was accused. Twitty correctly notes that 

a trial court's sentencing statement must identify all the significant mitigating and aggravating 

circumstances; it must state the specific reason why each circumstance is considered to be
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imitigating or aggravating; and <t must evaluate and balance the mitigating circumstances 

against the aggravating circumstances. Henderson v. State. 489 N.E.2d 68, 71-72 (Ind.

1986) . A statement of facts peculiar to the particular defendant must be included, and

recital of the statutory factors is not sufficient. Barker v. State. 508 N.E.2d 795, 798 (lnd.

1987) .

Ia mere
i
i

i
it

iThe record does not support Twitty's premise that the court's sentencing statement 

’ mere recital of the statutory factors.” The record of the sentencing hearing indicates the 

judge had read and thoroughly considered Twitty's pre-sentence report;* she heard a lengthy 

statement by Twitty at his sentencing hearing, and she heard argument by Twitty's counsel. 

She also heard testimony by Garcia Scott who was blinded by the gunshot and heard 

argument about the extent of Underwood’s injuries and the effect of the shootings on both 

victims and their families. She then concluded that aggravating factors were Twitty’s histoiy 

of criminal activity and the seriousness of the crime.5 She found no mitigating factors.

Where, as here, the record indicates the trial judge engaged in the required evaluative

was-
1

a

i
i

i

1 Twitty agues the tnai judge improperly relied on the presentenee report because ii was nt* a neutral 
document." Tvviuy speculates that the trial judge relied loo heavily on unfavorable information in the report. 
However, he docs not point to any specific information in the report that is inaccurate or which unfairly 
characterizes Twitty's background' not docs he provide us with any cogent argument supported with legal 
authorin' why the report itself was otherwise inadequate or uhv- the judge failed to property consider it. Thus, he 
has waived that issue, lnd. Appellate Rule 82(A)(7). Huffy, Laneman. 646 N,E.2d 730.732-33 (lnd. Ct. App. 
1995).

!

!

' The trial judge oouH property enhance Twitty's senienoe based on "the seriousness of the crime" even 
though attempted murder is an inherotlly "serious* crime While a material element of a crime may not also 
constitute an "aggravating ctreumslancc." the parucnlarircd individual circumstances of the criminal act may be 
considered as anaggravator. Ecmrv. State. 639 N E2d 1014.1015 (lnd. 1994). £ct Smith v,. Slate. 655 N.E.2d 
532. 540 (lnd, Ct App 1995). reh'e datied. irons denied (fact that death resulted was proper aggravating 
circumstance for enhancement of sentence for conspiracy to commit murder, smec there is no requirement that 
the object crime actually be committed to support a conspiracy conviction.)
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1. processes, (be purpose of the specificity requirement is satisfied, even if die judge docs not 

sufficiently articulate the reasons for enhancing the sentence. Henderson. 489 N.E.2d at 72, 

The trial judge's sentencing statement was adequate to support the enhancement ofTwitty’s 

sentence.

(

&]
i
IBecause there was sufficient evidence to support Twitty’s convictions, and because 

the trial judge did not abuse her discretion in imposing enhanced and consecutive sentences, 

we affirm.

m
m
mSHARPNACK, C.J., concurs. m

SULLIVAN. J., concurs in result.
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