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,ff 1. BACKGROUND -
o In the early mormng hours of September 10 2014 Chaunc y

| 'shot in the chest and kllled Detectlve Lelgh Marom was the lead mvesttgator .

a _on t.he case for Loulsvﬂle Metro Pohce Departmcnt Durmg her mves atlon, o
._ ' Detect.lve Marom mtemewed multlple thnesses and potentxal suspects, - s

]



DR

mcludmg Maegan Wheeler, Bryan Daws and Dante Stone Wheeler and Stone

.

were in a relatlonshxp at the t1me of the shoonng‘ Wheeler Davrs, and Mxles

. were all fnends and had bee { a um T of year ‘ Both Wheeler and Daws

: .:,.'to represent.hlmselfl

At tnal Stone undertook many of the mam tnal tasks. He performed voir

: dtre, presented h1s own opemng staternent and closmg argument and cross—

Ess

exammed several of the Commonwealth’s W1tnesses He made many of hls own S

ob_]ectwns and parncxpated fully in bench conferences. Stone was found gmlty,
L \ By
_ and the ]ury recomrnended a sentence of hfe 1mpnsonment The tnal court -




followed this recommendatlon Stone now appeals thls conv1ct10n as a ‘matter |
of nght | v | . |
. N _'.IIANALYSIS_ _ R _

: Stone argues severa.l grounds for rehef (1) the tnal court erred by fa111ng
" to lumt the scope of Stone S’ self-representatlon, (2) the tnal court erred in’ ,
adrmttmg ewdence of Stone s parano1a, (3) the tnal court erred in proh1b1t1ng 1
Stone from approachmg Wheeler dunng h1s cross-exarmnatlon of her, and (4)
the trlal court erred in adnnttlng character ewdence We w1ll address each

. contentlon 1n turn

o A Scope of Self-representation , ] I

argument on appeal 1s that the tr1al court ' rred in faﬂmg to

o lumt the scope of h1s self-representatton He contends that hlS mental 1llness,

along vnth h1s confusxo ¢ about the legal system, created a sn:uatxon m.whlch

- the tr1a1 court had a duty to unpose lnmts on hls self-representatlon A tnal

:court ' decxsmn to allow a defendant to represent hlmself is generally rev1ewed

N under an abuse:of d1scret10n standard However, because Stone requested to
represent h1mself tl'us 1ssue is not preserved Therefore, we wxll rev1ew the trial "
' court s actlons for palpable error under Rule of Cnmmal Procedure (RCr)
10 26 We wﬂl reverse under the palpable error standard only when a mamfest'
T.',mjusnce has resulted from the error. RCr 10 26, “[T]he requlred showmg is. |
i-‘.probablhty of a dxfferent result or error so fundamental as to threaten a |

defendant’s entltlement to due process of law Martm v. Commonwealth, 207

When We engage in palpable error rev1ew, our “focus is .

S.W.3d 3*~(Ky 5666



_,on what happened and whether the defect 1s 80 mamfest fundamental and

N Y

unamblguous that 1t threatens the mtegnty of. the Jud1c1a1 process » Baumza . _:;;..

R '_'Commonwealth,i402 s w.3d 530 542 (Ky 2013)

o g The Umted States and Kentucky consututlons g1ve defendants the nght L S

to counsel as well as the nght to represent themselves See Faretta v

- Calzforma, 422 U S 806 (1975), Ky Const § 11 P‘urther the Kentucky

| :‘} Constxtutlon nges defendants'the nght to hyf ‘d representatxon 1"Thus,'

BE fiKenmcky, unhke m federal courts “an. accused may make a lumted wawer of oy

- C'counsel s"""c1fy1ng the extent of serv1 s he des1res, and he t_hen 1s entltled to L

', fﬁzoog) (cmng Wake 514 S W 2d at 697) Thls hearmg must comport[] w1th _the_:.

- requuements and protectrons afforded” to defendants by Faretta, Id at 718—19,__-_‘;; , e

The standard for competency to stand tnal 1s the same as the standard -
for competency to warve other consntuuonal nghts, mcludmg the nght to .

ounsel Id at 7 19 Dusky v Umted States holds that the standard for i

i competency to’ stand tnal is whether the defendant has suﬁicrent present

.‘_.‘\" .

!

o “See Ky Const § 11 (“In all cnxmnal prosecutlons the accused has the nght to N
be heard by hrmﬂelf and counsel.”). S , TR PE N K

o,



v'proceedmgs agamst h1m 362 U S 402 ( 1960) (p‘

enough to choose to weuve any of hxsf' '

. notm dlspute . !

- We have prevxously stated in Major

- ab111ty to consult thh h1s lawyer w1th a reasonable degree of rattonal

' understandmg” and has a ratlonal as well as factual understandmg of the A '

unam) “Upon a ﬁndmg of

‘competence to stand mal a cnmmal defendant 1s deemed to be competent

ity onal nghts Ma_]or 275 S.W. 3d

' 'at 719 (cmng Godznez v; Moran, 509 U.S. 389 . 396 (1993))

“[S]mce there 1s no reason “to believe, that the dec1s1on to. -
- ‘waive counsel requirés an appremably higher level of mental

functmnmg than the decision to waive other constxtuhonal,

oA Dusky ﬁndmg of competence to stand mal entalls:

| We acknowledge that some defendants can be consxdered borderhne— ) _' “ ”

o 'competent In thos cases, the tnal _]udge has the d1scret10n to lnmt the

defendant s self-representatmn 1f necessary to ensure he I‘CCCIVCS a fau' tnal

: ‘[Indzana v] Edwards found that: “the Constltutlon permits .
“judges to. take realistic account of the particular defenddnt’s
~meéntal capacltles by asking whether a defenidant who seeks

X to conduct ms own’ defense at tnal 1s mentally competent to'




* do so. That is to say, the Constltutxon permlts ‘States to

- ingist upon representatmn by counsel for those competent
enough to stand trial under Dusky but who still ‘suffer. from
severe mental  illness to the _point where they - are "not
competent to conduct trial proceedmgs by themselves
Edwards thus recognizes a trial. Judges right to take a
realistic account .of a . partlcular defendant’s mental *

- capacities and to creat_e an mdmduahzed representation - .

© specifically- tailored to ‘a ‘defendant’s ablhtxes, ‘d-just mix
des1gned to assure defendants such as Appella.nt a fau'
trial.” - L . :

Id. at 721 (quotmg Indzana v Edwards ; 54 U S 164 176 (2008)) (1nterna1

By "c1tat10ns onntted) The mtuatxon m thls ase however, is the reverse of t.hat in o

N held anvex parte hearmg to.-dlscuss the dmsmn of labor between Sto e‘ and his

5 hybnd counsel From our rev1ew of the record xt 1s clear that Stone s dCCISlon

’ _to waive hls nght to be represented by counsel and assert tus nght to hybnd jf .

- representatmn was lmowmg and mtelhgent h

2 At his Faretta heanng, the defendnnt stated he wanted two law students to

- serve as wh{sper counsel. He was clear that he did not want his current assigned
‘counsel to represent him. However, he also stated that he did not want to address the
jury himself. At this hearing, he, arguably, equivocated in his request to waive his -

" right to counsel. However, the trial court found that he “unequxvoeally stated that he
wanted to represent himself.” There is no argument on appeal that Stone S request
was eqmvocal sp we mll not address 1t furt.her AT



Stone c1tes to hls h1story of mental health dlagnoses, hls questlonable
i‘ . . e

' Vmotlon practlce, hts faﬂure to understand that he was facmg hfe B ;.

1mpnsonment (as opposed to hfe w1thout parole), and hls meffectlve and

:_mefﬁcnent cross—exarmnatlons to demonstrate that the tnal Judge should have

_ hrmted the scope of hxs self-representanon _S'

" de doctor s d,lagnoms of anttsocxal personahty dxsorder was enough to requ1re the

_tnal court to hmxt hxs self-re_ ".esentat: o not ﬁnd these arguments

.o g i
e persuaswe

) Axpenencve of A lawyer'ln,order competently and mtelhgently_ .
to choose self—representatlon, he. should be’ made aware. of B

the record w111 estabhsh that ‘he know

e is domg and E
hls cho1ce is made with eyes opén.’ : A .

‘u "Umted States McCann, 317 u. s, 269 279

‘"'A'Id. at 835 (qu' tmg Ada' ns

R .(1942)) As we have.prevmusly stated the recordls clear that Stone s decxslon

- _to represent hlmSelf was made Wlth eyes Open, s T v

’l‘he Umted States Supreme Court has stated

'[AIlthough the defendant “may conduct hls own defense

- ultimately  to his own detnment his .: choice ™ rnust ‘be

honored|.] Thus, ‘while “[iJt is undemable ‘that -in ' most

. criminal prosecutions defendants could better defend w1th
P 'counsel gwdance than by theu' own unskxlled eiforts, a .

sov argues that the KCPC . N




o representatxon

criminal- defendant’s abrhty to represent hunself has no
beanng upon h13 competence to choose self-representatlon

_ Godmez 509 U S. at 400 (quotmg Faretta, 422 U S at 834- 36) (emphasrs in
ongmal) (mternal mtatmns omltted) In th1s case, Stone boasted numerous .
| trmes about how he prevmusly represented hunself and “beat” a felony charge
He also asserted that he ass1sted in wntmg an appellate bnef that eventually
.resulted in one of hls convmtlons bemg reversed He was able to make many
: artlculate arguments to the tnal Judge He conducted hls own vozr dtre, » .
presented hrs own openmg statement and closmg argument cross-exammed
' w1tnesses and partrcxpated 1n bench conferences Whrle Stone s presentatxon of o

'h1s defense may not have been as skﬂlful as that of an attorney, thrs mere lack

of sklll even coupled W1th mental health dlagnoses, does not create a concern ‘

that h.\s competency Was so borderlme as to requ1re the tnal court to lumt the o

scope of hlS self;representatlon Accordmgly‘ the.tnal _]udge d1d not err by

faﬂmg to exercxse her d1scret10n m lmunng the scope of Stone s self-

: B vadence of ltone’s Paranoia

Stone next argues that the tnal court m'lproperly admltted ev1dence of h1s

: paranoxa Dunng the CommonWealth s dn'ect exarmnatlon of Detectlve Le1gh

A

' Marom, portlons of Stone s court ﬁlmgs were adrmtted as ewdence The specxfic , '
ev1dence complamed of 1s the followmg statement made by Stone in a mot:on
he had filed w1th the tnal court R U

There were several mdmduals of mterest whom [s1c] played a
part or contributed to the apprehension of Mr. Stone. These |
o mdwxduals [sxc] names and 1dent1t1es are bemg w1thheld But



they are 1dent1ﬁable as an agent posxng as an AT&T worker '
who planted a tracking telephone on Mr. Stone, a young man
posing as a TARC passenger used to identify Mr. Stone, two .
individuals posing as a couple used to identify Mr. Stone, an ‘
agent posing as a Dominos plzza dehvery dnver used to
mgnal law enforcement ' ‘ .

’l‘he Commonwealth in closxng argument then referred back to thJs statement

when she stated “The defendant is parano1d He’s crackmg under the pressure

) that the pohce are on to hun He thmks that pohce are spymg on hnn sendmg

N \-'vsomeone to act as the Dormno S dehveryman » The Commonwealth however,

then went on to say, “Remember he sa1d to Sargent Maronl, ‘I Was talkmg 1n

i _:jcode for nothlng?’ He thought that they were hstemng 1n on hlS calls You don’t_

N _'-' need to talk m code 1f youvhave nothmg to h1de

Pnor to Stone s statements bemg adm1tted at tnal hybnd cOunsel "

";!Thompson, 11 sw 3d 575 581 (Ky 2000) L

vadence must be relevant to be adnuss1ble Kentucky Rules of Ev1dence

(KRE) 402 Ev1dence is relevant 1f 1t has any tendency to make the emstence of ~

‘ any fact that is of consequence to the determmatlon of the actton more _
probable or less probable than it would be thhout the ewdence ” KRE 401

- Even 1f ev1dence is relevant it “may be excluded 1f its probatlve value is

' substantlally outwerghed by the danger of undue preJudlce, confus1on of the . :

)



v )

, 1ssues, or rmsleadmg the Jury, or by consxderauons of undue delay, or needless

presentatlon of cumulahve ev1dence KRE 403

Stone argues that ev1dence of h1s paranma 1s 1mproper character

_ev1dence under KRE 404 ln general character. v1dence is madmxssrble unless. a

'1t falls W1th1n certaln exceptlons KRE 404(a) “The word ‘character used most

narrowly and accurately, descnbes the dlsposmon or personahty of an

mdxvidual Robert G. Lawson, The Kentucky Evtde e Lai Handbook §

L j'.'f:. ‘2 20[1][a], at 102 (5t.h ed 2013). We do hot find that Stone s.paranma in thlS 'f S

evxdence of [the

.. .deféndant’s] mental illness an a.ﬁge_fr"ni' agem‘eri 'i'ssugs}c‘qu’lq‘ha{refbeeﬁ U

e sense of paranola m a partlcular cxrcumstance 1s not necessanly the same as

o 7'{-1ev1dence of mental ﬂlness

w The Commonwealth argues that Stone ] statements were relevant to

_ .rebut hxs defense that therewas a consp1racy agamst h1m Th1s was not argued

by the Commonwealth at tnal nor do we see the relevancy However, we ﬁnd .

"that the ev1dence of hls paranma after thegcnme was commtted to be relevant s

- to hlS state of nund and gullty cons, nce""le'us ev1dence is of hrmted relevance, '

10 .




however and must be closely scrutlmzed under the balancmg test found in -
KRE 403 spec1ﬁcally the danger of undue preJudlce | | | ‘

| ' Undue preJudxce goes beyond evtdence that is merely detrunental to a :

party s case. Webb . Commonwealth, 387 s w 3d 319 326 (Ky 2012)

' Ewdence is unduly prejudicxal 1f there is, “a nsk that 1t mlght produce a -

o vdec1sxon grounded m emotlon rather than reason [or] a rlsk that the ev1dence. '

: ”mxght be used for an nnproper purpose' Lawson, The Kentucky Emdence Law _

' .dehberatxons vaen the mall role- thl 'evz ence. played ina multlple day tnal

: ,we do not beheve there was a great nsk that 1t would produce an emotlon- o

‘ based decrsxon by the Jury or that the Jury would use 1t for an 1rnproper

| purpose Therefore, we do_not ﬁnd that tlus ev1dence, despxte 1ts hrmted

: relevance 1s substanttally outwetghed by the danger of undue pre_]udlce The -
| tnal court d1d not abuse 1ts dlscretlon m admlttlng thls ev1dence L '

: C. Diﬁ'erent Standarda for Approaching Witnesses ' ' ‘ ’

: | Stone next argues that the tnal court erred in proh1b1t1ng hlm from '

‘ approachmg Maegan Wheeler and Bryan Davrs W1th exhxblts dunng hrs cross-

, _.‘ exammahon of thern Only the potermal error rega.rdmg Wheeler s cross-



| exatnmatron 1s preserved Therefore we' W111 rev1ew the tnal court’s ruhng
prohlbxtmg Stone from approachmg Wheeler for an abuse of dlscretlon and its
' rulmg prohlbxtmg Stone from approachmg Davxs for palpable error. ’
In‘ a pretnal heanng, the Commonwealth requested that Stone be -
'prohlblted from approachmg Wheeler dunng Ius cross-examxnatlon of her -
" . After some d13cuss1on the tnal Judge mdlcated that she was mclmed to
g , proh1b1t both 31des from approachmg Wheeler and ended the heanng staung,.

: “Let’s be thmkmg about 1t.'

' approachmg Davxs w1th 1t hxmself Later in hxs cro s-exammatton of Daws, :
~Stone asked the tna.l couxt dunng a bench conference, 1f he could show Daws
some of the exhlbxts that had prewously been admltted by the Commonwealth

~The tnal court told the partles that hybnd counsel would assmt thh thls

. Stone made no objectlon to thxs procedure o _ )
Stone argues that the trlal court’s 1mpos1t10n of d1fferent hxmtatlons on
'.-hxs cross-exammatton of thnesses compared to the attorneys, eroded hls |

' presnmptlon of innocence. We do not ﬁnd thlS a.rgument persuaslve -

; As dlscussed before, a defendant ina cnmxnal case has the. a

: constltutmnal nghts to be represented by counsel to represent hxmself a.nd to



' ,'__the tnal court’s authon'-'

Ty

‘, have hybnd counsel The nght to represent oneself mcludes the nght “to N
control the orgamzatxon and content of [one s] own defense to make motxons
'to a.rgue pomts of law to partlcrpate 1n vo:r dzre, to questlon mtnesses and to ‘.
address the court and the Jury at appropnate pomts 1n the tnal McKaskle .

'Wiggms, 465 U S 168 174 (1984) “[W]hether the defendant had a fan' chance

t s

» to present hrs case in hls own way [and t]he spemﬁc nghts to rnake hls voxee ' ) .' N

_heard form the core of a defendant’s nght of self—representatton Parttn v.
U Commonwealth, 168 S W 3d 23 27 (Ky 2005) (quotlng Wiggms 465 U S at
'177) A defendant does not however, have a constltutlonal nght to personally

cross-exarmne the v1ct1m of h1s cnme 'AI _' at 27 In Partm we further addressed

m these"types of S1tuat10ns

_‘,' ' ‘Furthermore, KRE 611(a) prov1des that a tnal court shall
. exercise reasonable control over the.mode ... of mterrogatmg' o
- witnesses . .80 as to . [p]rotect witnesses from harassment
" or undue em arrassment In the context of a Confrontatlon’ .
.. Clause . c1a1m the Umted States Supreme Court_has held -
- f-»_that “trial _;udges retam W1de latttude . to unpose reasonable ,_
, hm1ts on such’ cross-exammatlon based on concerns about ,
T :_among other things, harassment preJudlce. confusmn of the -
-~ issues, the witness’ safety..'..” Delaware v. Van Arsdall, 475
US 673, 679 106 S.Ct. 1431, 1435, 89 L.Ed. 2d 674 (1986).
':v_'See also Delaware v, Fensterer, 474 U.S. 15, 20, 106 S.Ct. . .
. 292, 294,88 LEd 2d 15 (1985) (The Confrontatlon Clause :
- -"only guarantees an opponumty for - effective - cross-
. exarmnatlon not cross-exarmnahon that is. effective in
whatever way, and to whatever extent the defense mlght' :
’ wxsh ”) i . :

Id at 29 A tnal court’s dec1s1on to hrmt a pro se defendant S cross-exammatlon
. ( ' ‘

' of w1tnesses 1s rewewed for an abuse of dlscretlon Id '

13 .



T In thlS case, Stone was perrmtted to personally cross-examme any of the
TR :

y w:tnesses that he chose, havmg delegated cross exammatlon of certam

watnesses to hls hybnd counsel He merely was prohlbxted,from approachmg

]

KRE 404(b) prov1des 'that “[e]vxdence of other cnmcs, Wrongs, or acts 1s A




; -other purpose Because the degree of the potenual pre_]udlce assoc1ated W1th
: ewdence of thls nature is mgmﬁcantly hlgher, exceptlons allowmg ev1dence of

collateral crumnal acts must be stnctly construed As a result KRE 4_ C

- exclusxonary ui natur ) Bell _,v ommonujec N 82; 8
’ ;1994) The adrmsmblhty of KRE 404(b) ev1dence is W1th1n the dxscretlon of the ,
tnal court Clark v Commonwealth, 223 S W 3d 90 96 (Ky 2007) .

In order to determme 1f other bad acts evxdence is adxmss1ble, the tnal

/ ¥ K \

. court should use a thr e-prong test ( 1) Is the ev1dence relevant? (2)'Does 1t | L '

B have probatxve value? (3) Is 1ts prob tiv

B 'prejudmlal eff ?'Purcell v. fo n nwealth, 149 S W 3d 382 399A 400 (Ky :-

E ""_..1_"2004) The ﬁrst prong of the test-is'whether the proffered evxdence 1s relevant

In Stone s case the sp ‘c1ﬁc acts of domestlc vmlence were offered to
explam why Wheeler hed to the pohce when ﬁrst questwned about who shot

!

__Mxles She says she d1d not tell the pohce Stone was the shooter because she -
: was afrald of hlm She sald she was afra1d of h1m because he had prevmusly - :
'~ "'assaulted her The tnal court allowed her to testlfy to two spec1ﬁc acts of .

_ domestlc v101ence -an mstance when Stone kxcked her m the h1p at the s1te of _

a surglcal mcxsxon, and an mstance when he punched her causmg a black eye.‘ .



R

However Stone S caSe is much more analogous to

- "fz.'Viozent Dispasiti

o {was m danger

' ':_,error To deterrmne 1f an error is palpable,

Stone cxtes extenslvely to W'lson L. Commonwealth m hls bnef to argue

' that the level of detall the Jury heard about the spemﬁc acts of abuse was overly'-
t S
'pre_]udxcml compared to its probatlve value 438 S W 3d 345 (Ky 2014)

eg Wheeler testlﬁed that Stone was.

o person She further testlfied 1t sxnkmg 1n that I was m danger, my farmly

o objecuon was made, so any potentlal error was not

N '.preserved As such .we wﬂl revxew the adrmssxon of thlS ev1dence for palpable

an appellate court must consxder :

' 'whether on the whole case there isa substanhal possxblhty that the result

would have been any dlﬂ'erent Commonwealth v McIntosh, 646 S w. 2d 43 45

' (Ky. 1983) To be pa.lpable, an error must be easﬂy perceptlble plam, obwous ,
, and readﬂy notlceable Bums v. Level 957 S W 2d 218 222 (Ky 1997) (c1t1ng

_ Black s Law chtwrlary (6th ed 1995)) A palpable error must be so grave that '

16 S

Commonwealth, , |

a very dangerous and vxcxous .

~.



1f uncorrected it Would senously affect the faxrness of the proceedmgs Emst v..

Commonwealth, 160 S W 3d 744 758 (Ky 2005)

In general character ev1dence IS madxmsmble unless 1t falls W1th1n L -

1

. _'_..A_certam exceptlons KRE 404(a) It is. a long—held trad1t10n 1n our common law

‘, 'that “[t]he prosecutlon cbuld not 1ntroduce ewdence of evﬂ dlsposmon for the

.purpose of provmg commlssxon of a cnrne Lawson, The Kentucky Evzdence

‘ ,‘; tLaw:Handbook § 2\20[2]{3.], at 104 ‘In thl. case, Wheelers testxmony was o L

'577 ' 631 (Ky '2010) (mtemal c1tat10n ormtted) In thls case, we have not found 3

3 the errors to be such and thus, Stone s cumulatxve error argument is mthout

ment.

17



, m CONCLUSION e e
For the foregolng reasons the Judgment of the Jefferson County Clrcmt
B Court is afﬁrmed IR | |

All s1tt1ng All concur. o

. _COUNSEL FOR APPELLANT

L Enn Hoffman Yang

j- Ass:stant 'Atforney General
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NO. 14CR2425 JEFFERSON CIRCUIT COURT
DIVISION THIRTEEN (13)
ANN BAILEY SMITH, JUDGE
COMMONWEALTH OF KENTUCKY PLAINTIFF
V. ORDER
DANTE C. STONE DEFENDANT
ek e ke ok ke ke

This case came before the Court for an ex -parte hearing regarding Honorable Rob
Guarnieri’s representation of the Defendant. Mr. Guarnieri and the Defendant were present. Due
to the confidential nature of that proceeding this Court will not detail the specifics of that part of
the hearing. After addressing that matter, the Defendant stated that he desired to serve as “lead
counsel” and that Mr. Guarnieri be relieved of any further obligations to his case.‘ This Court
questioned the Defendant pursuant to Faretta v. California, 95 S. Ct 2525 (1975), and finds that
the Defendant unequivocally stated that he wanted to represent himself, that he is literate and
competent and familiar with trial proceedings, and that he understands that this Court advised
him against proceeding on this case where he is charged with Murder without counsel to speak
- for him. Mr. Stone stated that he had previously represented himself in a criminal circuit court
jury trial. It appears from the record in Indictment No. 10CR0657, Mr. Stone represented himself
at trial with a public defender appointed as standby counsel. He was found guilty of some of the
charges and the case was appealed to the Kentucky Court of Appeals. One of the issues on
appeal was the Defendant’s complaint that he should not have been allowed to represent himself
at trial. The Court of Appeals, in an unpublished opinion, stated that “[t]he colloquy" between

Stone and the Court clearly met the standard for a knowing, voluntary, and intelligent waiver of

205

et s cm—— A
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ANN BAILEY SMITH, JUDGE
JEFFERSON CIRCIUIT COURT
Bﬂ 201 U

DATE

~¢cc: Cortney Hardin, Assistant Commonwealth’s Attorney

Rob Guarnieri, Counsel for Defendant
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NO. 14CR2425- ' . JEFFERSON CIRCUIT COURT
| o D | R DIVISION 13

| JUDGE ANN BAILEY SMITH -
COMMONWEALTH OF KENTUCKY ~ © . PLANTIFF
vs. .. ~ ORDER
DANTESTONE  * . S ' DEFENDANT

Motion having been made, and the Court being suﬁiciéntly adviéed_,_ .

IT 1S.HEREBY ORDERED that both the defendant's Motion to Compel is

. denied..

" ANN BAILEY SMITH, JUDGE .-
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Commonwealth of Kentucky
Court of Justice -

" www.courts.ky.gov .

| Gase No 14—CR-2425 |

\ Court Clrcwt 13
'|. ORDER OF COMMITMENT-
©(MITTIMUS) - -

County:.JE_FFERSON

JEFFERSON CIRCUITCOURT ©  © © -~ grog
To Jefferson County Department of Corrections o
. " T T o 06/05/1984 -
Defendant Dante Stone . -
- Alias S
- Case Number 1&9_[&42_5_

Charges COMPLICITY MURDER PERSlSTENT FELONY OFFENDER FIRST DEGREE .

. .ReturnDate @ |5 lL.O
".Tlmel_‘-j)o

Bond $500,000FC:
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'NO. 14CR2425 = . . JEFFERSON CIRCUITCOURT
A P e _ DIVISION THIRTEEN (13) . .
| o . JUDGEANN BAILEY SMITH
COMMONWEALTHOFKENTUCKY L PLAINTIFF
Cws, o NOTICE-MOTION-ORDER R
' DANTESTONE . - : . DEFENDANT
NOTICE

T

Please take notrce that the under51gned w111 on the 20th day of 0ctober, 2017 at
B 30 p- m tender the followmg MOthIl and Order Pursuant to KRE 404(c), the | |
Commonwealth hereby glves notrce that it mtends to 1ntroduce ev1dence of acts fallmg' o AR

_' " mthm the purv1ew of KRE 404(b)

COMMONWEALTH’S MOTION 1O INTRODUCE EVIDENCE OF OTHER o
o ACI‘S PURSUANT TO KRE 404(3) - j f N N
’1g**¥;?f;
Comes the Commonwealth of Kentucky by counsel Em1ly Lantz Assmtant |
) ': " Commonwealth's Attomey for the 3oth Jud1c1al Clrcult of Kentucky and moves thls e
’ Honorable Court to allow the Commonwealth to mtroduce ewdence of other acts - ' |
. pursuant to KRE 404Cb) 'In support of i 1ts motron, the Commonwealth states as follows: ' .
| . The Commonwealth 1ntends to 1ntroduce the defendant s Facebook plctures of
' h1m holdlng a handgun through Maegan Wheeler Ms Wheeler can 1dent1fy the _
handgun in thls plcture as the same handgun the defendant used in the murder on E " :
September 1o 2014 e o

The defendant uploaded these plctures to Facebook on May 11, 2014, Just four.

months before the murder The Commonwealth's purpose lS to show proof of .-

| 571 |



co o



- @ @

opportunity, preparation, plan_, identity, and state of mind. The defendant’s possession
. of the handgun is close in time to the murder, and therefore relevant to showhehad a

Weapon'on Sept'ember 10, 2014. ‘This evidence demonstrates that theldefe'ndant had *

accesstoa handgun and makes the fact that he had the handgun on the day of the

o murder more probable

e

: WHEREFORE the Commonwealth of Kentucky respectfully requests the
: Commonwealth’s Motlon to Introduce Ev1dence of Other Acts Pursuant to KRE 4o4(b)
| .be GRAN'I'ED ' N

- Respectfully submltted

 THOMASB.WINE = .
- Commonwealth’s Attorn_e_y

~ - Assistant Commonwealth's Attomey
. 514 West Liberty Street '
Louisville, Kentucky 40202 B
(502). 595-2340° '

CERTIFICATION R _
‘ This is to certlfy thata copy of the foregomg was on theMy of October, -
2017 hand-delivered to the Hon. Robert Guarmen, counsel for the defendant and to the

e defendant in open court. _ : ?
| © EMILYLANTZ

Assistant Commonwealth's Attorney
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NO. 14CR2425 - .~ JEFFERSON CIRCUIT COURT

o SR . DIVISION THIRTEEN (13)

JUDGE ANN BAILEY SMITH

COMMONWEALTH OF KENTUCKY 'PLAINTIFF |
vs. . - ORDER |

 DANTESTONE S | - DEFENDANT

¥k NN W W KX

Motion having been made and the Coui'f being sufficiently advised:
_ ITIS HEREBY ORDERED that the Commonwealth’s Motion to Introduce
Defendant’s Facebook Pictures Pursuant to KRE 404(b) is GRANTED

JUDGE ANN BAILEY SMITH :
JEFFERSON CIRCUIT COURT, DIV. 13

_- DATE:’ -




® o
, In the case before thls court, “some ewdence of the pnor domestic violence between the
: two “will assist the trter of fact in understandmg what the Commonwealth describes as lies in
approx1mately three‘ hours of Ms. Wheeler’ s.1nterv1ews wrth Detective Maroni as compared to '
_the accusations. Ms. fWheeler ultimately makes against the Defendant This Court, however
‘- cautions the Commonwealth to heed the dlrectwe in the Wllson decrslon that such evidence i 1s
.hmlted to that whlch is needed to show Ms. Wheeler ] fear of the Defendant and not an “expose
. of [the Defendant s] extenswe domestrc mlsconduct ? Id at351. | | |

' Thxs Court DENIES the Commonwealth’s request to admlt mto evrdence Facebook |
postmgs of the Defendant from March 2014 some 51x months prror to the date of the offense for
" which the Defendant is before this Court Accordmg to - the recrtatlon of the facts by the
'Commonwealth at the May 2 heanng, the Defendant had prevrously been charged w1th drug |

: offenses, a woman had glven mformatron agamst h1m about thls on Facebook mcludmg her

name 1dent1fymg information, called her a “rat”,’and mcluded detarls that she had told the |

B pohce. The ‘Commonwealth argues that Megan Wheeler is Facebook fnends with the Defendant

vsaw these posts and feared the Defendant because of these posts, asa result the Commonwealth
contends that thls ev1dence should be admltted at tnal to explam why Ms. Wheeler initially lied '
‘to the pollce Defense counsel obJects to this testlmony as being more pregudncral than probat]xve
in that the jury would have to be told that the Defendant has had pnor criminal charges in order
for-the jury to understa_nd the March 2014 Facebook posts. Addlttonally, defense -counsel states
that the woman who was the_ subject of the Faceboolc posts was the Defendant’s co-defendant in
that case and that there was nothing in the_posts that were ‘threatening or that én‘couraged others

to harm her. Most persuasive to this Court was defense counsel’s argument that Megan Wheeler,

during the second police interview, was asked by Detective Maroni why she was afraid after

3
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naming the.l)efendant as the shooter and Ms. Wheeler said she was afraid that the ,Defendant

would do to her what he had done to the victim in this case. This Court reviewed the video of the

interview and agrees' vvith defense oounsel”‘:‘.v':";: ation of what was. said Detective Maroni -
" initiated the conversation about the March 2014 Facebook postmgs thh Ms Wheeler aﬁer Ms
Wheeler had named the Defendant as the shooter, Ms. Wheeler’s only response to bemg told
' “about the snitch postmgs is “Say_what?” And as Detectxve Maronl_ goes 1nto more detail about,
'. the postings, Ms. Wheeler doesn’t respond at all. Not once'does she say that the Defen‘dan't’s'.
_ I'f_’acebook posts from six‘.months. earlier are the impetus for her fear of him or why she told a “
 different version of event's' for hours ' -that ‘, concealed the -Defendant’ls' lnvolvement. The -
| Comntonwealth states that months aft_er‘the ‘intervievv with Detective Maroni, (Sontetime in Apﬁl .'
2015) when Ms. Wheeler was spealcing with two prosecutors andj'a victim’s advocate, that she
stated that the Facebook postings vvere, in part, why she lied. “Jury verdicts must be based upon |

admissible ev1dence, not Jurors fear of the allegedly vengeful nature of a defendant ” Parker v. ‘

- Commonwealth 291 S.W. 3d 647,648 (Ky 2009) This Couxt ﬁnds that the pre_,udrcral effect of

such testrmony greatly outwerghs any probattve value since Ms Wheeler gave her reason for
' -lymg to the polxce on the very day that she hed to the police and the aﬁenhought of the F acebook
posting some elght months Iater 1s not persuaswe or credible. |
' Fmally, thls Court w111 allow the testlmony of Megan Wheeler as to the Defendant
frequently carrymg a gun in. hlS pants pocket The. Commonwealth seeks to mtroduce this
' testlmony _because of Ms._ Wheeler S conversatlon‘ wrth the victim just before he was shot in
whi_ch she said, “'foudon’_t_want 'm_v hoyfriend ‘to come here with" his gun.” Det'ense counsel .
.. _ obj ects.' to Ms W_heeler testifying that she kno\vs the Defendant to carrv a gun as thi.s. eonstitutes __
1 charaeter vevidence and wouldlead the jury..t'o believe that he has a -propensi'ty for viol'enee. 'l'his

- pa
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' NO. 14CR2425. - "~ JEFFERSON CIRCUIT COURT

t

. DIVISION THIRTEEN (13)
ANN BAILEY SMITH, JUDGE .
COMMONWEALTH‘ o S I; ] ~ PLAINTIFF
V. .j' e ORDER | | |
DANTE STONE = B I o . .DEF_ENDANT
’ | *'a**'u* - ;o :

. Motron havmg been made by the Commonwealth to mtroduce evrdence of other acts _
o ' 'pursuant to KRE 404(b), a hearmg havmg been held on May 22, 2015, and thls Court bemg‘
othervwse sufﬁclently adv1sed »:‘ ' | "

IT IS HEREBY ORDERED that the Commonwealth’s motion is sustamed in part and .
demed in part The Defendant is before tms Court charged w1th Murder and w1th Persrstent A
Felony Offender in the Flrst Degree The Commonwealth by wntten motlon and addmonal.
argument presented at the May 22 2015 heanng, seeks to mtroduce the followmg evrdence of 4
bad acts at tnal agalnst the Defendant A _V_* I \ .

1. History of verbal and physmal assaults by the Defendant agamst Megan Wheeler '
who purportedly was the Defendant’s grrlfnend for several months leadmg up to _
the date of the mcndent Ms. Wheeler, in a polrce 1nterv1ew, has stated that she

3 w1tnessed the shootmg and 1mt1ally made statements to the 'pollce nammg |
someone else as the shooter whlle denymg knowmg the Defendant Aﬁer some "
hours of mterv1ews over the course of two days, Ms Wheeler named the :
4 Defendant as the shooter | | |

2. Postmgs on the Defendant s Facebook page from March 2014 whlch contam a

photograph of a woman who-the Defendant calls a-“rat” for 1mplrcatmg him in a

")‘u'
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| drug offense. This posting includes the woman’s name, date of birth,'and social_

secunty number as well as detathng what she told the police. Megan Wheeler is

Facebook friends with the Defendant and purportedly saw this post.

3. ‘Megan Wheeler knew the Defendant to carry a gun in his pants pocket during the:

course of their relationship.
Defense' counsel objects to the introduction of this evidence as being more prejudicial
' than probatxve Both the prosecutlon and the defense cite. to the court the decision in Wzlson V.

_ Commonwealth 438 S.W. 3d 345 (Ky 2014), in support of their respectxve posmons

As to the proposed testnnony of Megan Wheeler that she sustamed verbal and phys1cal
“assaults from the Defendant, this Court will permit such testnmony to the extent that it is llmlted
to the instance where she states she was kicked by- the Defendant shortly after her hip surgery

| rand instances where she says he 'hit her resulting in her having a black eye. The Commonwealth

| gave specific notice regardmg the krck to the h1p and Ms Wheeler s second interview wrth_ '

Detectxve Marom (the videotape of which has been prov1ded to the defense counsel in drscovery
since 2014) included her accusation that the Defendant has given her black eyes. The Court

agrees with the defense counsel that the Commonwealth has not provided notice as to verbal

assaults or any other phys1cal assaults so such testimony will not be allowed. Ms. Wheeler inher

]

second interview with Detectlve Maroni, sald that she was scared to deat and “very, very

' afratd.” As: stated in the Wilson dectsron:

Even though [the witness’j limited testimony neither inculpated nor exculpated [the -

~ defendant], some evrdence of the pnor domestic violence between the two was relevant -

.to prove that [the w1tness] had"reason to fear [the defendant] and that that fear could

. affect her testimony, /d at 350.
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DANTE C. STONE

\'£)

,COMMONWEALTH OF KENTUCKY

,fmm:gmmq. KENTUCKY SUPREME COURT | 01/02/2019

11

.9/5/2018

!

MS

SCHEDULE TO MOTION. DOCKET

/NO RESPONSE FILED.

MOTION STEP #9

12

9/5/2018

MS

SCHEDULE TO MOTION DOCKET
MOTION STEP #10 -

13

9/6/2018

OE

'ORDER FOR EXTENSION OF TIME

'~ SEE STEP #14.

' MOTION STEP #9

14

9/6/2018

OE

ORDER FOR EXTENSION OF TIME -

ORDER GRANTED APPELLANT'S MOTION. FOR EXTENSION OF TIME TO
FILE HIS BRIEF AND TO PERFECT THE APPEAL TO THE EXTENT THAT
COUNSEL FOR APPELLANT, HON. ERIN HOFFMAN YANG, SHALL FILE
APPELLANT'S BRIEF ON OR BEFORE NOVEMBER 28, 2018, OR SHALL
APPEAR BEFORE THIS COURT ON TUESDAY, DECEMBER 4, 2018, AT
1:30 P.M.; TO SHOW CAUSE WHY SHE SHOULD NOT BE HELD TO BE IN
CONTEMPT OF THIS COURT OR SANCTIONED FOR HER FAILURE TO

- TIMELY FILE APPELLANT'S BRIEF.

'MOTION STEP #10
DUE DATE: 11/28/2018

15

9/6/2018

SHOW

SHOW CAUSE HEARING -
TUESDAY, DECEMBER 4, 2018 AT 1:30 P.M.

16

'9/27/2018

BCUNAH .

COURTS OWN MOTION: UNAUTHORIZED LETTER
RETURNED 1 COPY OF APPELLANT'S PRO SE MOTION FOR ASSIGNMENT

- OF PRO BONO COUNSEL AS UNAUTHORIZED WITH CR 11 ORDER.

APPELLANT IS REPRESENTED BY COUNSEL AND HIS COUNSEL SHALL

.FILE THE MOTION.

17

9/27/2018

MC

MOTION AS TO RECORD
APPELLANT FILED MOTION TO UNSEAL.

ORDER STEP # 19
DUE DATE: 10/10/2018

18

10/2/2018

MS

SCHEDULE TO MOTION DOCKET
NO RESPONSE FILED.

- MOTION STEP #17

19

10/2/2018

oC

~ORDER - AS TO RECORD

ORDER GRANTED APPELLANT'S MOTION TO VIEW THE SEALED
DOCUMENTS. APPELLEE IS ALSO GRANTED LEAVE TO VIEW THE
AFOREMENTIONED SEALED DOCUMENTS.

MOTION STEP #17




DANTE C. STONE

Vs

i

COMMONWEALTH OF KENTUCKY

, - - 01/02/2015".'1
KENTUCKY SUPREME COURT " 02:30eM

'APPEAL PERFECTED

20 11/28/2018 AP
APPELLANT BRIEF FILED. ,
(5 VOLUMES JEFFERSON CIRCUIT COURT RECORD, 1 CERTIFIED COPY
‘ CD AND 1 TAPE RECEIPT RETURNED BY DEPARTMENT OF PUBLIC
ADVOCACY) o v
DUE DATE: 1/27/2019
21 11/_2_8/2018 _RCDOUT RECORD CHECKED OUT : : : :
: o ‘ 5 VOLUMES JEFFERSON CIRCUIT COURT RECORD, 1 CERTIFIED copy cD
, _ AND 1 TAPE RECEIPT CHECKED OUT TO ATTORNEY GENERAL.
22  11/28/2018 MC = MOTION AS TO RECORD . ‘
' B | APPELLANT FILED MOTION TO SUPPLEMENT THE RECORD.
ORDER STEP # 25 .
S e DU DATE : 12/11/2018 el
23 12/10/2018 .BcUNAH COURTS OWN MOTION: UNAUTHORIZED LETTER -
o |  RETURNED 6 COPIES OF APPELLANT PRO SE MOTION FOR ENFORCEMENT
OF COURT ORDER AND MOTION TO SUEMIT PLEADING IN LEAVE AS
| UNAUTHORIZED. APPELLANT IS REPRESENTED BY COUNSEL AND HIS.
: oo COUNSEL SHALL FILE HIS MOTIONS.
24  12/12/2018 MS  SCHEDULE TO MOTION DOCKET
SRR S © . . NO RESPONSE FILED.
 MOTION STEP #22
25 12/13/2018 OC ORDER - AS TO RECORD -

ORDER GRANTED APPELLANT 'S MOTION TO SUPPLEMENT THE RECORD ON
- APPEAL WITH VIDEO RECORD DATED SEPTEMBER 15, 2017.: WITHIN 15
‘DAYS OF THE DATE OF ENTRY OF THIS ORDER, THE CLERK OF THE .
"JEFFERSON CIRCUIT COURT SHALL CERTIFY AND TRANSMIT TO THE -
CLERK OF THE SUPREME COURT THE AFOREMENTIONED SUPPLEMENTAL
RECORD ON APPEAL (COPY SENT TO 'THE JEFFERSON CIRCUIT COURT
" CLERK) : S S C
ORDER CONTINUED ON STEP 15 ...

MOTION STEP #22
DUE DATE: 12/28/2018




County

Court
Opening Judge
Current Judge
Closing Judge

COMMONWEALTH VS STONE DANTE C

, Case# 14 CR-002425
JEF}F ERSON
CIRCUIT Court

HON. FREDERIC COWAN
HON. ANN BAILEY SMITH

- Page #

06/22/2015

Motion Filed
MOTION - OTHER
COMMONWEALTH'S ATTORNEY

CLARIFY ISSUES CONCERNING THE STAT US OF W/TNESS’ PURPORTED INVOCATIO N OF FIFTH
- AMENDMENT PRIVILEGE AGA INST SELF-INCRIMINATION, "NO" ORD. , TND.

06/29/2015

Scheduled Event S -~ Jun29 2015 at 3:30 PM
MOTION HOUR ' C o '
HON. ANN BAILEY SMITH

07/29/2015

Scheduled Event  Jul292015al 1100 AM _

© OTHER HEARING

HON. ANN BAILEY SMITH

T 07/29/2015¢;

“Document Filed L
3 ORDER OF APPEARANCE OF PRISONER

29/16/15 @.11:00

07/29/2015

Motion Filed -
MOTION OTHER
ATTORNEY PRO SE -
F OR DECLARATION OF PRIVILEGE. NO ORD TEND

07/29/2015

Motion Filed

MOTION FOR HEARING

ATTORNEY-PRO SE ' . ‘
- COMPETENCY OF WITNESS MAEGAN WHEE LER NO ORD TEND. .

07/29/2015

Motion Filed

MOTION FOR HEARING
_ATTORNEY PROSE -

COMPETENCY OF WITNESS LEIGH MARONI NO ORD. TEND.

07/29/2015

Motlon Filed
MOTION TO DISMISS
ATTORNEY-PRO SE

LEGAL MATTER. NO ORD. TEND.

- 07/29/2015

Motion Filed
MOTION - OTHER

ATTORNEY-PRO SE

FOR KRE 404(B) SUPPLEMENT, NO ORD TEND.

07/29/2015

Document Filed
SUPPLEMENTAL FlLlNG

-APS

TO MOTION TO DISMISS

07/29/2015

Document Filed

JUDGE'S MEMO

JUD _ _
APPT PD TO REPRESENT WITNESS, MS. WHEELER.
STONE'S PRO SE MOTIONS HELD IN ABEYANCE.
CCY9/16/15@ 1 1:00
279716 @ 10:00 JT
3/8/16 @ 10:00 BACKUP JT

09/02/2015

Document Filed

" SUPPLEMENTAL FILING
CA '

CIRCUIT Court

RESP TO PT ORD FOR DISC

14-CR-002425
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