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A Jefferson County jury found bante Cbrvette Stone guilty of miirden He
" 7.77 77777777'■•••'’ V-7'7:7 C-E-V yE.

was .sentenced to life in prison; This appeal followed as a mattef of right. * \

/;
AFFIRMING V

. 5:
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Having reviewed the arguments of the parties, we affirm the judgment-of the
:'; -.,'■ V;‘;x '/-yy yyyyy-yyy •;

Jefferson Cbiinty Circuit Court. V;
- ' r >, y. >7' xEr\',v7- : .

, .' I. BACKGROUND
;. .■ '.

In the early morning hours of September 10, 2014, Chauncey Miles was
• / v^vV/.-v"' /■' '■ : V{x''-' .; ■■■ :';:y,

shot in the chest and killed. Detective Leigh Maroni was the lead investigator
. . ■ ■. ■ .■■■-''I' ..'

- •-
■

on the case for Louisville Metro Police Department. During her investigation,
■ ■■ ■■ r-v,yvv-77’-:7:7yv' : ■' 77; '-EVE.

Detective Maroni interviewed multiple witnesses and potential suspects,
■ ' ' •’ V ' ’ . ' : ' '' ' '

;
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• *.

including Mae^an Wheeler, Bryan Davis, and Dante Stone. Wheeler and Stone
■.

were in a relationship at the time of the shootirig: Wheeler, Davis, and Miles
. .■ " ' 'V'vv--. '

were all friends and had been for a number of years. Both Wheeler and Davis

identified Stone a.i the individual who shot arid killed Miles. Stone was arrested
\ •

and charged with murder. ;

Stone was initially appointed an attorney from die Louisville Metro Public 

Defender’s QffiPe to represent him. After it was discovered that the Public 

Defender’s Office also represented Wheeler in an unrelated case, Stone was
■ ' . ‘?y

'• '"4.
• . • -i- ' \

.r':-v': v .v.r. .•
assigned conflict counsel. While he had counsel representing him, Stone sent

.• . .*;.■■■• ;v?-. ■ i. r

several letters to the trial court judge in the case. He also filed several pro se

i

■

motions. He eventually requested to represent himself, and the trial court *.

granted this request; The trial court also ordered Stone’s conflict counsel to act
. ;. .

as atahd-by counsel. The case was litigated in the, trial court for over three V

IS
years, during which Stone requested that his stand-by counsel be promoted to

hybrid coimsej. The trial judge granted this request as well. throughout the

•-T

v.--three; years, the trial court held several ex pdrte hearings to address issues
•' •4V44' ."'4" ;,>;\'4.:^,\A444:4 ■: ;'\v4l:V444

relating to Stone’s conperns about his counsel, as well as his desire and ability
-V '■ ' •• •-■V1;;' “ i •' V.*. ■ ' ........ -i ~ .. .i1 i .........'V ’ ■ ... '..li.'"...* • i V. . .y....

• to represent himself. • Vv.( .4;-.v-... ;‘4" -'-:44..‘.4-
■ ; ■■ • ^ ^ v;-

At trial Stone undertook many of the main trial tasks. He performed voir
. • • ■ • * •• - •. •'

dire, presented his own opening statement and closing argument, and cross- 

examined several of the Commonwealth’s witnesses. He made many of his own

.'V v

/:

.
•:

s

\

Objections and participated fully in bench conferences. Stone was found guilty
, / ' ■. ■ : ■ .'■■■'■ ' ■ ’ ' ■ ' ’ i.

and the jury recommended a sentence of life imprisonment. The trial court
■ . -":T ■ ■/ ' : ' "''-'’.'Vvv: '... . ; \ ... '

!
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followed this recommendation. Stone now appeals this conviction as a matter 

of right.

n. ANALYSIS

Stone argues several grounds for relief: (1) the trial court erred by failing 

to limit the scope of Stone’s self-representation; (2) the trial court erred in 

admitting evidence of Stone’s paranoia; (3) the trial court erred in prohibiting; 

Stone from approaching Wheeler during his cross-examination of her; and (4) 

the trial court erred in admitting character evidence. We Will address each

:

v
contention in turn.

A. Scope of Self-representation
•V;

in failing toStone’s first argument on appeal is that the trial court erred 

limit the scope of his self-representation. He contends that, his mental illness, 

along with his confusion about the legal system, created a situation in which 

the trial court had a duty to impose limits on his self-reprfesentation. A trial 

court’s decision to allow a defendant to represent himself is generally reviewed

under an abuse of discretion standard. However, because Stone requested to 

represent himself, this issue is not preserved. Therefore, we will review the trial 

court’s actions for palpable error under Rule of Criminal Procedure (RCr)

10.26. We will reverse under the palpable error standard only when a “manifest

injustice has resulted from the error." RCr 10.26. “(T]he required showing is

probability of a different result or error so fundamental as to threaten a
■: 1

defendant’s entitlement to due process of law.” Martin v. Commonwealth, 207 

S.W;3d4^3 (Ky. 2^06)* When we engage in palpable error review, our “focus is
. i

:
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•:

on what happened and whether the defect is so manifest, fundamental and

unambiguous that it threatens the integrity of the judicial process.” Baumia v.

Comrndmyeaft/i, 402 S W.3d 530,^542 (Ky.'2013)

The United States and Kentucky constitutions give defendants the right 

to counsel as well as the right to represent themselves. See Faretta v.

,v

. \

California, 422 U.S. 806 (1975); Ky. Const. § 11. Further, the Kentucky
■: ■■■:.; ■ /"

Constitution jgives defendants the right to hybrid representation. V Thus, in

Kentucky, unlike in federal courts, “an accused may make a limited waiver of 

counsel* specifying the extent of services he desires, and he then is entitled to:
•: . •_ •/

counsel whose duty will be confined to rendering the specified kind of Services 

(withm, of course, ^e riom^ scbp^ of cotmsel semce^ Wake v. Barker, 514

; S.W:2d 692^ 696: (Ky; 1S>74). Any waiver of right to counsel* even a limited
,

waiver to create hybrid representation, must be knowing and intelligent. “fTIhe 

trial court must conduct a liearing to defcemiine that any such waiver is made 

knowingly and intelligently.” Major v. Commonwealth, 275 S.W.Bd 706, 718 (Ky.

2009) (citing Wake, 5i4 S.W.2d at 697). This hearing must “comport[] with the
/\V;-; W; '• ^V'--
requirements and protections afforded” to defendants by Fareffa. Id. at 718-19c ,''.-vy;y y-":~y:y ,7."^v■..

The standard for competency to stand trial is the same as the standard
\V--OV; ,y -;

for competency to waive other constitutional rights, including the right to 

counsel. Id. at 719. Dusky v. United States holds that the standard for 

competency to stand trial is whether the defendant has.“sufficient present

i

:■ -W •/

1 See Ky.' Const. § 11 (“In all criminal prosecutions the accused has the right to 
,be heard by himself and counsel.”). •-/

4 •.
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ability to consult with his lawyer with a reasonable degree of rational 

understaxiding”, and ha? "a rational as well as factual understanding of the

proceedings against him.” 362 U.Si 402 (I960) (per Curiam). “Upon a finding of
■:

competence to stand trial, a criminal defendant is deemed to be competent
■■ •• •' v y-C -v ' '

enough to choose to waive any of his constitutional rights.” Major, 275 S.W.3d 
; C"'-. "... x'."

at 719 (citing Godinez v. Moran, 509 U j, 389, 396 (1993)).
■ 'v; v

“[Sjince there is no reason to believe that the decision to 
waive counsel requires an appreciably higher level of mental 
functioning than the decision to waive other constitutional 
rights,” a Dns%. finding of competence to sland tritil entails 
a finding; of competence to exercise, or waive any other . ? 
constitutional right. y:i

:

K'~ .•:
Id. (quoting Godinez, 509 U.S. at 399)

. . . ........................... ............. . ....... .. ......................
In this case, Stone was evaluated for competency at the Kentucky

\ ......... .
Correctional Psychiatric Center (KCPC). the doctor at KCPC expressed ah 

opinion thait Stone was competent to stand trialThe trial Court, based on the

report by the KCPC doctor, found Stone to be competent to stand trial. Stone’s
=' V ; ■ ' v ‘ ^ ! AM ^ V ^ V ’■ • ■ ’ ' / M. K :'v! M •' !. :■.•• ■ 'l.'.'" •'
competency to stand trial was riot an issue raised on appeal, and therefore is

■ • j-.-.M-’ :■ ' "v"', ... ■'

not in dispute.
' . < • • ' • , •• ' • • • • , ■ ■

• ,* * r • *1 ‘ \ • •• t* ••   i. ... ,    ................................. */**.. ’ ’* . ’ •

We acknowledge that some defendants can be considered borderline- 

competent. In those cases, the trial judge has the discretion to limit the
• r '■ '• 'V>> .•

defendant’s self-representation if necessary to ensure he receives a fair trial.

:

:

: ;• •

;

;

We have previously stated in Major.

[Indiana v.) Edwards found that: “the Constitution permits 
judges to take realistic account of the particular defendant’s 
mental capacities by asking whether a defendant who seeks 
to conduct his own defense at trial is mentally competent to •.

5
' •• •/



do so. That is to say, the Constitution permits States to 
insist upon representation by counsel for those competent 
enough to stand trial under Dusky but who still suffer from 
severe mental illness to the point where they are not 
competent to conduct trial proceedings by themselves.” 
Edwards thus recognizes a trial judge’s right to take a 
realistic account of a particular ; defendant’s mental 
capacities and to create an individualized representation 
specifically tailored to a defendant’s abilities; a just mix
designed to assure defendants, such as Appellant, a fair 
trial.- : ■ .

Id. at 721 (quoting Indiana v. Edwards, 554 U.S. 164, 176 (2008)) (internal 

citations omitted). The situation in this case, however, is the reverse of that in 

Major. In Major, the defendant argued that the trial court abused its discretion
:.'V-’.‘.v v.'•. j,."V .

by limiting the scope of itis self-representation. Stone, in contrast, is arguing
■■ ' ■ \ V;'O’’; ■ ‘

that the triad court abused its discretion in failing to limit the scope of his self-

' representation. '

In the case at bar, the trial Court held a short but effective Faretta

hearing.2 The trial court ensured that Stone’s waiver of his right to counsel was
■ 'V•'.:■■■ ::-K - ■■

knowing amd intelhgent. Also, as the jUiy trial date approached, the trial court 

held an ex parte hearing to discuss the division of labor between Stone and his
»• ' V; /•. • • '

hybrid counsel. From our review of the record, it is clear that Stone’s decision

:

to waive his right to be represented by counsel and assert his right to hybrid 

representation was knowing and intelligent.

2 At his Faretta hearing, the defendant stated he wanted two iaw students to 
serve as whisper counsel. He was dear that he did npt want his current assigned 
counsel to represent him. However, he also stated that he did not want to address the 
jury himself. At this hearing, he, arguably, equivocated in his request to waive his 
right to counsel. However, the trial court found that he “unequivocally stated that he 
wanted to represent himself.” There is no argument on appeal that Stone’s request 
was equivocal, so we will not address it further.

6
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;:

Stone cites to his history of mental health diagnoses, his “questionable 

motion practice,* his failure to understand that he was facing life

imprisonment (as opposed to life without parole), and his ineffective aind

inefficient cross-examinations to demonstrate that the trial judge should have
« ’ ' 7 ' V 7 . . . ,V. 7 ; ‘‘v,! V 1 V' :

limited the scope of his self-representation. Stone also argues that the KCPC
7.7 . ; ’ 77-7'7777' ; 77

doctor’s diagnosis of antisocial personality disorder was enough to require the 

trial court to limit his self-representation. We do not find these arguments' rvv-,;s,;,'® ■VW'V-. :■■■
' persuasive. ; , -.^Vv-V-y;v-'.-/:■;; \

While it is clear from the record^at §torie did not have a complete and 

accurate understanding of all of the laws to which he cited; this is not required
• '■ ' ’ • , i; ( / ; v.,' -o/;. ■ ; ■.<> '■ " . >• •

“[The defendant’s] technical legal knowledge, as such, was not relevant to an 

assessment of his knowing exercise of the right .to defend himself.’’ Faretta, 422

:

•.*

U.S. at 836.; \
Although a defendant need not himself have the skill and 

. experience of a lawyer,in order cpihpetently and intelligently 
to chopse self-represehtation, he should be made aware of 
the dangers and disadvantages of seif:fepresentation, so that 
the record will establish that fte knows what he is doihg and 
his choice is made with eyes open/

.‘■s

Id. at 835 (quoting Adams v. United States ex rel McCann, 317 U.S. 269, 279
;x-- ^ - ' 7.'
(1942)). As we have previously stated, the record is Clear that Stone’s decision 

to represent himself was “made with eyes open.”

X\.:
:

• i

The United States Supreme Court has stated:
; •

. . i '[Ajithough the defendant “may conduct his own defense 
intimately to his own detriment, his choice must be 
honored].]” Thus, while “[i]t is undeniable that in most 
criminal prosecutions defendants could better defend with 
counsel’s guidance than by their own unskilled efforts,” a

■■■; 7 :
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criminal defendant’s ability to represent himself has no 
bearing upon his competence to choose self-representation.

Godinez, 509 LF.S. at 400 (quoting Faretta, 422 U.S. at 834-36) (emphasis in

original) (internal citations omitted), in this ca.se, Stone: boasted numerous

times about how he previously represented himself and “beat* a felony charge. 

He also asserted that he assisted in writing an appellate brief that eventually 

resulted in one of his convictions being reversed. He was able to make many

articulate arguments to the trial judge. He conducted his own voir dire, 

presented his own opening statement and closing argument, cross-examined 

witnesses, and participated in bench conferences. While Stone’s presentation of 

his defense may not have been as skillful as that of an attorney, this mere lack 

of skill, even coupled with mental health diagnoses, does not create a concern 

that his competency was so borderline as to require the trial court to limit the 

scope of his self-representation. Accordingly, the trial judge did hot err by 

failing tp exercise her discretion in limiting the scope of Stone’s self- 

representation.

B. Evidence of Stone's Paranoia
;

Stone next argues that the trial court improperly admitted evidence of his 

paranoia. During the Commonwealth’s direct examination of Detective Leigh 

Maroni, portions of Stone’s court filings were admitted as evidence. The specific 

evidence complained of is the following statement made by Stone in a motion

he had filed with the trial court:

There were several individuals of interest whom [sic] played a 
part or contributed to the apprehension of Mr. Stone. These 
individuals (sic] names and identities are being withheld. But

8



they are identifiable as an agent posing as an AT&T worker 
whp planted a tracking telephone on Mr. Stone, a young man 
posing as a TARC passenger used to identify Mr. Stone, two 
individuals posing as a couple used to identify Mr. Stone, an 
agent posing as a Dominos pizza delivery driver used to 
signal law enforcement.

The Commonwealth, in closing argument, then referred back to this statement

i

when she stated, “The defendant is paranoid. He’s cracking under the pressure 

that the police are on to him. He thinks that police are spying on him, sending 

someone to act as the Domino’s deliveryman.’’ The Commonwealth, however,

then went on to say, “Remember he said to Sargent Maroni, *1 was talking in

in on his calls. You don’t

i

code for nothing?’ He thought that they were listening i 

need to talk in code if you have nothing to hide.”

Prior to Stone’s statements being admitted at trial, hybrid counsel 

objected. Thus, this alleged error was properly preserved and will be reviewed 

under an abuse of discretion standard. “The test for abuse of discretion is 

whether the trial judge’s decision was arbitrary, unreasonable, unfair,; or 

unsupported by sound legal principles.” Goodyear Tire & Rubber Co. v. 

Thompson, 11 S.W.3d 575, 581 (Ky. 2000).

Evidence must be relevant to be admissible. Kentucky Rules of Evidence 

(KRE) 402. Evidence is relevant if it has “any tendency to make the existence of

any fact that is of consequence to the determination of the action 

probable or less probable than it would be without the evidence.” KRE 401. 

Even if evidence is relevant, it “may be excluded if its probative value is 

substantially outweighed by the danger of undue prejudice, confusion of the

more
I

9
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.
issues, or misleading the jury, or by considerations of undue delay, o 

presentation of cumulative evidence.’’ KRE 403.

SStone argues that evidence of his paranoia is improper character 

evidence under KRE 404. In general, Character evidence is inadmissible unless 

it falls within certain exceptions. KRE 404(a). “The word Character,’ used most

narrowly and accurately, describes the disposition or personality of an
... '..-.V'. V ; ■; y; y-.y .Ay-: :: v' - v,- '
individual.” Robert G. Lawson, The Kentucky Evidence 1&W Handbooks

2.20[l][a], at 102 (5th ed. 2013). We do not find that Stone’s paranoia in this

analysis is ope weighing relevancy and iitidue prejudice under KRE 401 and 

403. ' , ;

r needless:

:

;•

. :';
•iV-• : HI

Stone also cites to Stansbury v. Commonwealth for the proposition that 

evidence of mental illness should generally be excluded. 45^S.W.3d 293 (Ky. 

2015). However, in Stansbury, this Court stated, “(G[eneSlty, e^dence of [the

».
:

'

defendant’s] mental illness and anger manageinerit issues could have been 

excluded.” Id. at 30? (emphasis added). Further, evidence of a heightened

;; * * Pa^p^r circurnstdnce is_ hot necessarily the same as

evidence of mental illness.

v.

'r*le Commonwealth argues that Stone’s statements were relevant to 

rebut his defense that there was a conspiracy against him. This was not argued 

by the Commonwealth at trial, nor do we see the relevancy. However, we fifiti 

that the evidence of his paranoia after the Prime was committed to bb felevdnt 

to his state bf mind and guilty Conscience: This evidence is of limited relevance,

f

;
10
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\
however, and must be closely scrutinized under the balancing test found in 

KRE 403 - specifically the danger of undue prejudice.

Undue prejudice goes beyond evidence that is merely detrimental to

•» ■

a;•••
party’s case. Webb v. Commonwealth, 387 S.W.3d 319, 326 (Ky. 2012).

Evidence is unduly prejudicial if there is “a risk that it might produce

decision grounded in emotion rather than reasdn„.[or] a risk that the evidence

might be used for an improper purpose.” Lawson, The Kentucky Evidence Law

Handbook ^ 2.15[3)[b], at 93 (internal citations omitted). In this case, the
tAAv;- •

; evidence of Stone’s paranoia vms fimited;^ the admission, through Detective
f , .A ’

[ Marom, of a smgle statement Stone made.in a motion he filed with the trial
;• ./. v’'!'-AA7'%'7£&/iv:;7 V /'.-X X'1' A- y'y./•';^t ■. /

court, quoted supra.. It was also referenced in a small portion of the
5 •'

Commonwealths Closing argument. The trial judge excluded the motions

themselves, therefore* the motions Were not available to the:jury dvxring
X:-"X- A• ;; ;':XXX. -X XX/X ■ - X :;'XX. X-.-X XX:/XXXX .7:-:--X " •/'■■■
deliberations. Given the small role this evidence played in a multiple day trial,

/ x.>::V■■Xy-x,/; XAXxX': :/X7 X'.v\;x::7 -./-■rXX
we do not believe there was a great risk that it would produce an 

based decision by the jury or that the jury would use it for an improper 

^ ^o not firidtiiat this evidence, despite its limited 

relevance, is substantially outweighed by the danger of undue prejudice. The

-v
i

a

e :

?

\ •

;
_ •;

emotion-

' I ■ •' ■ : ' y v:

trial court did not abuse its discretion in admitting this evidence
• ‘ X-- ■ ■■■■ ' ■’ '■'■=>' ■ /x:x :; Xv ■■ - , ■■■

C. Different Standards for Approaching Witnesses
. -.V . / ■■ XX t XX

stone next argues that the trial court erred in prohibiting him from

approaching Maegan Wheeler and Bryan Davis with exhibits during his cross- 

examination of them. Only the potential error regarding Wheeler’s cross-

ir

» :.
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\.

examination is preserved. Therefore, we will review the trial court’s ruling 

prohibiting Stone from approaching Wheeler for an abuse of discretion and its
\ .
i

ruling prohibiting Stone from approaching Davis for palpable error. i-

In a pretrial hearing, the Commonwealth requested that Stone be 

prohibited from approaching Wheeler during his cross-examination of her.

After some discussion, the trial judge indicated that she was inclined to 

prohibit both sides from approaching Wheeler and ended the hearing stating, 

“Let’s be thinking about it.” Pit trial, tile court overruled Stone’s objection to the 

Commonwealth’s approaching Wheeler, yet still prohibited him from 

approaching her. The trial court’s basis for this ruling was Wheeler’s allegation 

that Stone had previously committed act^ o^ domestic violence against her.

At the beginning of Stone’s cioss-tixamination bf Bryan Davis, Stone 

. a
i' ■ ■ * \ »* ■ . '■ - ", ■ - .. V - '-i ‘ ‘ ■■■'■■ ■■ ■

approaching Davis with it himself. Lbter in his cross-examination of Davis,

1 •'

i ,

Stone asked the trial court, during a bench conference, if he could show Davis 

of the exhibits that had previously been admitted by the Commonwealth. 

The triql court told the parties that hybrid counsel would assist with this 

Stone made no objection to this procedure

some

\ v

Stone argues that the trial court’s imposition of different limitations on 

his cross-exainination of witnesses, compared to the attorneys, eroded his

presumption of innocence. We do not find this argument persuasive.
'•S'*'.

As discussed before, a defendant in a criminal case has the

constitutional rights to be represented by counsel, to represent himself, and to

1.2 <

\
\



have hybrid counsel. The right to represent oneself includes the right “to 

control the organization and content of [one’s] own defense, to make motions, 

to argue points of law, to participate in voir dire, to question witnesses, and to 

address the court and the jury at appropriate points in the trial.” McKaskle v.
Wiggins, 465 U.S. 168, 174 (1984). “[Whether the defendant had a fair chance

■ .** y/

to present his case in his own way ... [and tjhe specific rights to make his voice 

form the core of a defendant’s right of self-representation.’’ Partin v. 

Commonwealth, 168 S.W.3d 23, 27 (Ky. 2005) (quoting Wiggins, 465 U.S. at >"

heard

177)- A defendant does not, however, have a constitutional right to personally

cross-examine the victim of his crime. Id. at 27. In Partin, we further addressed

the trial court’s authority in these types of situations:

Furthermore, KRE 611(a) provides that a trial court “shall 
exercise reasonable control over the.mode ... Of interrogating 
witnesses .;. so as to ... [pjrotect witnesses from harassment 
or undue embarrassment.’’ In the context of a Confrontation 
Clause claim, the United States Supreme Court has held 
that “trial judges retain Wide latitude ... to impose reasonable 
limits on such cross-examination based on concerns about, 
among other things, harassment, prejudice, confusion of the 
issues, the witness’ safety....” Delaware v. Van ArsdalL 475 
U.S. 673, 679, 106 S.Ct. 1431, 1435, 89 L.Ed.2d 674 (1986)
See also Delaware v, Fensterer, 474 U.S. 15, 20, 106 S.Ct 
292, 294, 88 L.Ed.2d 15 (1985) (The Confrontation Clause 
only “guarantees an opportunity for effective cross- 
examination, not cross-examination that is effective in 
whatever way, and to whatever extent, the defense might 
wish.”). ■ :

Id. at 29. A trial court’s decision to limit a pro se defendant’s cross-examination 

of witnesses is reviewed for an abuse of discretion. Id.

13



:
;

In this case, Stone wps permitted to personaUy cross-examine any of the 

witnesses that he chose, haying delegated cross-examination of certain 

witnesses tp^iis hyteid pounseL He merely was prohibited, from approaching

Weehn^dBtyanDavis'withexhibits. StOM^jei^pnsiid 

objections, argued at bench conferences, conducted his own voir dire, and gave 

his own opening statement nnd closing argument, and in every other respect

was aKe to 'Present his «“*' in hi, ownway • Qlveftl the ^te^iobi of domestic 

violence, discussed in more detail below, we do not ibid that the trial court 

abused its discretion in prohibiting Stone from approaching Wheeler during his 

cross-examination of her. Further, given the clear dnimosity twtween Stone and 

Davis, we do not find palpable'error in the trial court’s decision to prohibit 

Stone from approaching Davis.l

D* of PP^estic Vipience and Violent Disposition

Stone's next argument is that the trial court erred in admitting evidence X / :

vP0^^*" the naMtssion of tim ?pea% acts of doim-sk violence V

preserved, thereforethetriai court’s ruling on that issue will be reviewed for 

;ahrse.^tiisdretiot,. Nb^ection

disposition, so that evidence will be reviewed for palpable error

1. Specific Acts of Domestic Violence
; ■ - v , r '/.'x-xx’

KRE 404(b) provides that Evidence of other crimes, wrongs, or acts is

! • • :

\

:
/

-v •

■ ■■ '

,v;

\
• f ■

: ‘i •• . • ' •\ -
: . .V

on. The
•V'

X';an

f

not admissible to prove the character of a person in order to show action in 

conformity therewith »..™s evidence may be admissible if offered for some - x V

t :

:
•v •
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k. :

other purpose. Because the degree of the potential prejudice associated with . 

evidence of this nature is significantly higher, exc:ceptions allowing evidence of
collateral criminal acts must be strictly construed. As a result, KRE 404(b) i
ipvrlll«ihnbrit i«< rtAfiix. D_f» ■..-.A.:-- ' ' '___ ' ’ ' .exclusionary iri nature. Bell v. Commonwealth, 875 S/W 2d 882, 

l??4),The admissibility of KkE 404(b) evidence is within the discretion of the 

court. Clarkv. Commonwealth, 223 S.W.3d 90, 96 (Ky. 2007)

889 (Ky. ,

larder to determine if other l?ad acts evidence is admissible* the trial 

court should use a three-prong test: (1) Is the evidence relevant? (2) Does it 

have probative value? (3) Is its probative value substantially outweighed by its : 

prejudicial effect? PUrceH v. Cpmmop.wecdth, 149 S,W.3d 382, 399-400 (Ky.

2004). The fir?t prong of the test is irrelevant "

purpose other than-criminal disposed. KRE 404(b)(1) provides a lisit bf 

other acceptable uses of “other bad acts” ewdence. This list, however, is 

exhaustive but illustrative. Tamrnev. CrnimpruvedUh^ 973 S.W.2d 13,29 (Ky 

1998).... 'V :v. V:

• :

i

:

' v: •

I not !

In Stone’s case, the specific acts of domestic violence were offered to

eXplaU1Wtiy ^eeler Ue<? to ^he poliqe wh^eP first questioned about who shot 

Miles. She says she did not tpi) the police Stone was S shobter because she 

was afraid of him. She said she was afraid of him because he had previously 

assaulted her. The trial court allowed her to testify to two specific acts of

j

domestic violence — an instance when Stone kicked her in the hip at the site of 

a surgical incision, and an instance when he punched her, causing a black eye.
. : \ ;

•X
l! /

i
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Stone cites extensively to Wilson v. Commonwealth in his brief to argue

th^.t the level of detail the jury heard about the specific acts of abuse was overly

prejudicial compared to its probative value. 438 S.W.3d 345 (ky. 2014)
"V': ; . .!■ S'',; V ■ •
However, Stone’s case is much more analogous to DMcersort

'485 S.W.3d 3T0 (Ky. 2016). In Dickerson, testimony regarding prior domestic

violence perpetrated by the defendant oh the witness was admitted to explain
'' V--; v-; 't*

among other things, why; in the witness’s initial statements to the police, she 

minimized the defendant’s culpability. This is almost exactly the situation in 

Stone’s case. Just as the trial court in Dickerson did not atiuse its discretion in 

admitting the prior acts of domestic violence, we hold that the trial court in this

case did, not abuse its discretiori in admitting felony re^ai^^StMie^^

domestic abuse of; Wheeler. .:V\ '

*

:
J

; :

:

. ■:

*
i2. Violent Disposition

!
, Wheeler testified that Stone was “a very dangerous and vicious

. ’

Person” She further testified “it’s sinking in that I was in danger, my family 
' -.-'v

was in danger.” No objection was made, so any potential error was not v 
■ '••• v ■ V":i ''

preserved. As such, we will review the admission of this evidence for palpable 
.v ■/;

prrpr. To determine if an error is palpable, “an appellate court must conside 

whether on the whole case there is a substantial possibility that the result
"• '• '■ • •' \ ;’.Z"Z ,v ' ' !■

would have been any different.” Commonwealth v. McIntosh, 646 S.W.2d 43, 45 

(Ky. 1983). To be palpable, an error must be “easily perceptible, plain, obvious

v-

‘
T ■

and readily noticeable.” Bums v. Level, 957 S.W.2d 218, 222 (Ky 1997) (citing 

Black's Law Dictionary (6th ed. 1995)). A palpable error must be so grave that,

16t
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if uncorrected, it would seriously affect the fairness of the proceedings. Ernst V.

Commonwealth, 160 S.W.3d 744, 758 (Ky! 2005).

In gerieral, character evidence is inadmissible unless it falls within 

«it^ exceptions. KRE 404(a). It iaa long-held tradition toour comma., law 

that “[t]he prosecution cduld not introduce evidence of evil disposition for the 

purpose of proving commission of a crime.” Lawson, The Kentucky Evidence 

Lciw Handbook^ 2.20[2][a], at 104. In this case, Wheeler’s testimony Was
..Mvi- ■ VV;'; /• V'.o' ; ■. / V.; yr'v.
relevant to her mental state, as opposed to being offered solely to prove that 

Stone acted in conformity with his 'dangerous and vicious" personality. Any ■

; potential OTorinthe admission of this evidence docs not rise to the level of

error, ^ :• '■■■■
■ • •'7 • vv. ■’v..--v-i

■■ B. Cumulative ErrOr • •

; : Stone’s fina; argument is that Ms conviction shoidd^e reversed for 

cumulative error, Cumulative error is “the doctrine under ^Hich tniiltiple 

errors, although harmless ^diyidually, nfoy be deemed reversible if their 

: ■ ^^T^/P^d^e^talty tmj^ir/^'limm'fotind

& tauMdcrS:^m tlwnsei4;&bsti,tial,
• \ :. 7 : ^ •,/.-tV;.-. J. 777 , / v V.7,y\ ':.y ■ .
bordering, at least, on the prejudicial." Brown i>, -Commonwealth, 313 S W 3d

■■■ o^ •'.-v , ■ W-.v '■^'ovvv^rVv: ’ -, ■? h-•
6T7.631 (Ky. 2010) (internal citation omitted). In this case, we; have not found

>

:

i

?; \

;:

:

. :
:

the errors to be such, and thus, Stone s cumulative error argument is without •
. ■ ■ . v, ■.;; ■_

merit. ;
»

■t

!
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m. CONCLUSION

Forthe foregoing reasons, the judgment of the Jefferson County Circuit 

Court is affirmed.

All sitting. All concur

)

i

i
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NO. 14CR2425 JEFFERSON CIRCUIT COURT 
DIVISION THIRTEEN (13) 

ANN BAILEY SMITH, JUDGE
i

COMMONWEALTH OF KENTUCKY PLAINTIFF i
!

V. ORDER

DANTE C. STONE DEFENDANT

***#>M«*

I\('
This case came before the Court for an ex parte hearing regarding Honorable Rob 

Guamieri’s representation of the Defendant. Mr. Guamieri and the Defendant were present. Due 

to the confidential nature of that proceeding this Court will not detail the specifics of that part of 

the hearing. After addressing that matter, the Defendant stated that he desired to serve as “lead

)

!

t

counsel” and that Mr. Guamieri be relieved of any further obligations to his case. This Court !r
i

questioned the Defendant pursuant to Faretta v. California. 95 S. Ct 2525 (1975), and finds that

the Defendant unequivocally stated that he wanted to represent himself, that he is literate and

competent and familiar with trial proceedings, and that he understands that this Court advised 

him against proceeding on this case where he is charged with Murder without counsel to speak 

for him. Mr. Stone stated that he had previously represented himself .in a criminal circuit court

jury trial. It appears from the record in Indictment No. 10CR0657, Mr. Stone represented himself

at trial with a public defender appointed as standby counsel. He was found guilty of some of the

charges and the case was appealed to the Kentucky Court of Appeals. One of the issues on

appeal was the Defendant’s complaint that he should not have been allowed to represent himself

at trial. The Court of Appeals, in an unpublished opinion, stated that “[t]he colloquy between

Stone and the Court clearly met the standard for a knowing, voluntary, and intelligent waiver of

1

1
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IT IS SO ORDERED.

DAvfDLENICHOLSONUCLERK

(UERK1_

ANN BAILEY SMITH, JUDGE 
JEFFERSON CIRCUIT COURT
____
DATE \

DEI t

cc: Cortney Hardin, Assistant Commonwealth’s Attorney

Rob Guarnieri, Counsel for Defendant

i

\

I
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►
JEFFERSON CIRCUIT COURT 

DIVISION 13 
JUDGE ANN BAILEY SMITH

NO. 14CR2425

PLAINTIFFCOMMONWEALTH OF KENTUCKY

ORDERVS.:

DEFENDANTDANTE STONE
★ * * ■* ★ *

Motion having been made, and the Court being sufficiently advised 

IT l&HEREBY ORDERED that both the defendant’s Motion to Compel is

denied.

ANN BAILEY SMITH, JUDGE

DATE:

4^
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NO. 14CR2425 JEFFERSON CIRCUIT COURT 
DIVISION THIRTEEN (13) 
JUDGE ANN BAILEY SMITH

COMMONWEALTH OF KENTUCKY PLAINTIFF
)

VS. NOTICE-MOTION-ORDER
:

DANTE STONE DEFENDANT

NOTICE
1

Please take notice that the undersigned will on the 20th day of October, 2017 at 

1:30 p.m., tender the following Motion and Order. Pursuant to KRE 404(c), the 

Commonwealth hereby gives notice that it intends to introduce evidence of acts falling 

within the purview of KRE 404(b)

COMMONWEALTH’S MOTION TO INTRODUCE EVIDENCE OF OTHER

11

( ■

ACTS PURSUANT TO KRE 4QAf Bl \

* * * * *

Comes the Commonwealth of Kentucky, by counsel, Emily Lantz, Assistant 

Commonwealth's Attorney for the 30th Judicial Circuit of Kentucky, and moves this 

Honorable Court to allow the Commonwealth to introduce evidence of other acts

pursuant to KRE 404(b). In support of its motion, the Commonwealth states as follows: - 

The Commonwealth intends to introduce the defendant’s Facebook pictures of

him holding a handgun through Maegan Wheeler. Ms. Wheeler can identify the 

handgun in this picture as the same handgun the defendant used in the murder on 

September 10,2014

The defendant uploaded these pictures to Facebook on May 11,2014, just four
/

months before the murder. The Commonwealth's purpose is to show proof of

j

1
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(Order tendered by Defendant's counsel) r
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opportunity, preparation, plan, identity, and state of mind. The defendant's possession 

of the handgun is close in time to the murder, and therefore relevant to show he had a 

weapon on September 10,2014. This evidence demonstrates that the defendant had 

access to a handgun and makes the fact that he had the handgun on the day of the 

murder more probable.
• •• . .

WHEREFORE, the Commonwealth of Kentucky respectfully requests the 

Commonwealth’s Motion to Introduce Evidence of Other Acts Pursuant to KRE 404(b) 

be GRANTED

Respectfully submitted,

THOMAS B. WINE 
Commonwealth’s Attorney

' «

EMILY LANTZ
Assistant Commonwealth's Attorney 
514 West Liberty Street 
Louisville, Kentucky 40202 
(502)595-2340

CERTIFICATION
This is to certify that a copy of the foregoing was on the2-D^dav of October, 

2017 hand-delivered to the Hon. Robert Guamieri, counsel for the defendant, and to the 
defendant in open court.

EMILY LANTZ
Assistant Commonwealth's Attorney

ft/
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JEFFERSON CIRCUIT COURT 
DIVISION THIRTEEN (13) 

JUDGE ANN BAILEY SMITH

NO. 14CR2425

COMMONWEALTH OF KENTUCKY PLAINTIFF

ORDERVS.

DANTE STONE DEFENDANT
$

«# *« ** ** #*

Motion having been made and the Court being sufficiently advised:

IT IS HEREBY ORDERED that the Commonwealth's Motion to Introduce 

Defendant’s Facebook Pictures Pursuant to KRE 404(b) is GRANTED.

JUDGE ANN BAILEY SMITH 
JEFFERSON CIRCUIT COURT, DIV. 13

DATE:

1
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In the case before this court, “some evidence of the prior domestic violence between the 

two” will assist the trier of fact in understanding what the Commonwealth describes as lies in 

approximately three hours of Ms. Wheeler’s interviews with Detective Maroni as compared to 

the accusations Ms. Wheeler ultimately makes against the Defendant. This Court, however 

cautions the Commonwealth to heed the directive in the Wilson decision that such evidence is 

limited to that which is needed to show Ms. Wheeler’s fear of the Defendant and not an “expose

of [the Defendant’s] extensive domestic misconduct.” Id at 351.
• '■ ’

This Court DENIES the Commonwealth’s request to admit into evidence Facebook 

postings of the Defendant from March 2014, some six months prior to the date of the offense for 

which the Defendant is before this Court. According to the recitation of the facts by the 

Commonwealth at the May 22 hearing, the Defendant had previously been charged with drug 

offenses, a woman had given information against him about this on Facebook including her 

name, identifying information, called her a “rat”, and included details that she had told the 

police. The Commonwealth argues that Megan Wheeler is Facebook friends with the Defendant, 

saw these posts and feared the Defendant because of these posts; as a result the Commonwealth 

contends that this evidence should be admitted at trial to explain why Ms. Wheeler initially lied 

to the police. Defense counsel objects to this testimony as being more prejudicial than probative 

in that the jury would have to be told that the Defendant has had prior criminal charges in order 

for the jury to understand the March 2014 Facebook posts. Additionally, defense counsel states 

that the woman who was the subject of the Facebook posts was the Defendant’s co-defendant in 

that case and that there was nothing in the posts that were threatening or that encouraged others 

to harm her. Most persuasive to this Court was defense counsel’s argument that Megan Wheeler, 

during the second police interview, was asked by Detective Maroni why she was afraid after

3
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naming the Defendant as the shooter and Ms. Wheeler said she was afraid that the Defendant

would do to her what he had done to the victim in this case. This Court reviewed the video of the

interview and agrees with defense counsel’Sfi^ttation of what was. said.. Detective Maroni 

initiated the conversation about the March 2014 Facebook postings with Ms. Wheeler after Ms. 

Wheeler had nalmed the Defendant as the shooter; Ms. Wheeler’s only response to being told 

about the snitch postings is “Say what?” And as Detective Maroni goes into more detail about 

the postings, Ms. Wheeler doesn’t respond at all. Not once does she say that the Defendant’s 

Facebook posts from six months earlier are the impetus for her fear of him or why she told a 

different version of events for hours that concealed the Defendant’s involvement. The

Commonwealth states that months after the interview with Detective Maroni, (sometime in April 

2015) \vhen Ms. Wheeler was speaking with two prosecutors and a victim’s advocate, that she 

stated that the Facebook postings were, in part, why she lied. “Jury verdicts must be based upon 

admissible evidence, not jurors’ fear of the allegedly vengeful nature of a defendant,” Parker v.

Commonwealth. 291 S.W. 3d 647,648 (Ky.2009). This Court finds that the prejudicial effect of

such testimony greatly outweighs any probative value since Ms. Wheeler gave her reason for 

lying to the police on the very day that she lied to the police and the afterthought of the Facebook 

posting some eight months later is not persuasive or credible.

Finally, this Court will allow the testimony of Megan Wheeler as to the Defendant

frequently carrying a gun in his pants pocket. The Commonwealth seeks to introduce, this
... . ■ ". ■ \ '•.../

testimony because of Ms. Wheeler’s conversation with the victim just before he was shot in

which she said, “You don’t want my boyfriend to come here with his gun.” Defense counsel
/ .

objects to Ms. Wheeler testifying that she knows the Defendant to carry a gun as this constitutes 

character evidence and would lead the jury to believe that he has a propensity for violence. This

}
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JEFFERSON CIRCUIT COURT 
DIVISION THIRTEEN (13) 

ANN BAILEY SMITH, JUDGE

NO. 14CR2425

PLAINTIFFCOMMONWEALTH , /

ORDERV.

DEFENDANTDANTE STONE
i

Motion having been made by the Commonwealth to introduce evidence of other acts 

pursuant to KRE 404(b), a hearing having been held on May 22, 2015, and this Court being

otherwise sufficiently advised,

IT IS HEREBY ORDERED that the Commonwealth’s motion is sustained in part and

denied in part. The Defendant is before this Court charged with Murder and with Persistent

Felony Offender in the First Degree. The Commonwealth, by written motion and additional

, argument presented at the May 22, 2015, hearing, seeks to introduce the following evidence of 

bad acts at trial against the Defendant:

1. History of verbal and physical assaults by the Defendant against Megan Wheeler 

who purportedly was the Defendant’s girlfriend for several months leading up to 

the date of the incident. Ms. Wheeler, in a police interview^ has stated that she

s

witnessed the shooting and initially made statements to the police naming

someone else as the shooter while denying knowing the Defendant. After some

hours of interviews over the course of two days, Ms. Wheeler named the

Defendant as the shooter.

2. Postings on the Defendant’s Facebook page from March 2014 which contain a 

photograph of a woman who the Defendant calls a “rat” for implicating him in a

j
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drug offense. This posting includes the woman’s name, date of birth, and social 

security number as well as detailing what she told the police. Megan Wheeler is 

Facebook friends with the Defendant and purportedly saw this post.

3. Megan Wheeler knew the Defendant to carry a gun in his pants pocket during the 

course of their relationship.

Defense counsel objects to the introduction of this evidence as being more prejudicial 

than probative. Both the prosecution and the defense cite to the court the decision in Wilson v. 

Commonwealth. 438 S.W. 3d 345 (Kv.20141. in support of their respective positions.

As to the proposed testimony of Megan Wheeler that she sustained verbal and physical 

assaults from the Defendant, this Court will permit such testimony to the extent that it is limited 

, to the instance where she states she was kicked by the Defendant shortly after her hip surgery

and instances where she says he hit her resulting in her having a black eye. The Commonwealth

gave specific notice regarding the kick to the hip and Ms. Wheeler’s second interview with

Detective Maroni (the videotape of which has been provided to the defense counsel in discovery

since 2014) included her accusation that the Defendant has given her black eyes. The Court

agrees with the defense counsel that the Commonwealth has not provided notice as to verbal

assaults or any other physical assaults so such testimony will not be allowed. Ms. Wheeler, in her

second interview with Detective Maroni, said that she was “scared to death” and “very, very

afraid.” As stated in the Wilson decision:

Even though [the witness’] limited testimony neither inculpated nor exculpated [the

defendant], some evidence of the prior domestic violence between the two was relevant ■

to prove that [the witness] had’reason to fear [the defendant] and that that fear could

. affect her testimony, Id at 350.

2
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]SSE^riiSB 01/02/2019
02:30PMKENTUCKY SUPREME COURT

DANTE C. STONE
VS
COMMONWEALTH OF KENTUCKY

11 9/5/2018 SCHEDULE TO MOTION DOCKET 
NO RESPONSE FILED.

MOTION STEP #9

MS

/

12 9/5/2018 SCHEDULE TO MOTION DOCKET 
MOTION STEP #10

MS

9/6/2018 ORDER FOR EXTENSION OF TIME 
SEE STEP #14.

OE13

MOTION STEP #9

9/6/2018 ORDER FOR EXTENSION OF TIME
ORDER GRANTED APPELLANT’S MOTION FOR EXTENSION OF TIME TO 
FILE HIS BRIEF AND TO PERFECT THE APPEAL TO THE EXTENT THAT 
COUNSEL FOR APPELLANT, HON. ERIN HOFEMAN YANG, SHALL FILE 
APPELLANT'S BRIEF ON OR BEFORE NOVEMBER 28, 2018, OR SHALL 
APPEAR BEFORE THIS COURT ON TUESDAY, DECEMBER 4, 2018, AT 
1:30 P.M. , TO SHOW CAUSE WHY SHE SHOULD NOT BE HELD TO BE IN 
CONTEMPT OF THIS COURT OR SANCTIONED FOR HER FAILURE TO 
TIMELY FILE APPELLANT'S BRIEF.

14 OE

MOTION STEP #10

DUE DATE: 11/28/2018

9/6/2018 SHOW CAUSE HEARING
TUESDAY, DECEMBER 4, 2018, AT 1:30 P.M.

SHOW15

16 9/27/2018 BCUNAH.COURTS OWN MOTION: UNAUTHORIZED LETTER
RETURNED 1 COPY OF APPELLANT'S PRO SE MOTION FOR ASSIGNMENT 
OF PRO BONO COUNSEL AS UNAUTHORIZED WITH CR 11 ORDER. 
APPELLANT IS REPRESENTED BY COUNSEL AND HIS COUNSEL SHALL 
FILE THE MOTION.

17 9/27/2018 MC MOTION AS TO RECORD
APPELLANT FILED MOTION TO UNSEAL.

ORDER STEP #19 

DUE DATE: 10/10/2018

10/2/2018 MS SCHEDULE TO MOTION DOCKET 
NO RESPONSE FILED.

MOTION STEP #17

18

10/2/2018 OC ORDER - AS TO RECORD
ORDER GRANTED APPELLANT'S MOTION TO VIEW THE SEALED 
DOCUMENTS. APPELLEE IS ALSO GRANTED LEAVE TO VIEW THE 
AFOREMENTIONED SEALED DOCUMENTS.

19

MOTION STEP #17
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20iH8j=SCr000205 I 01/02/2019 
I 02:30PMKENTUCKY SUPREME COURT

H •

DANTE C. STONE
VS
COMMONWEALTH OF KENTUCKY

11/28/2018 AP20 APPEAL PERFECTED 
APPELLANT BRIEF FILED.
(5 VOLUMES JEFFERSON CIRCUIT COURT RECORD, 1 CERTIFIED COPY 

CD AND 1 TAPE RECEIPT RETURNED BY DEPARTMENT OF PUBLIC 
ADVOCACY)

DUE DATE: 1/27/2019

f

11/28/2018 RCDOUT RECORD CHECKED OUT
5 VOLUMES JEFFERSON CIRCUIT COURT RECORD, 1 CERTIFIED COPY CD 
AND 1 TAPE RECEIPT CHECKED OUT TO ATTORNEY GENERAL.

MOTION AS TO RECORD ~
APPELLANT FILED MOTION TO SUPPLEMENT THE RECORD.

21

11/28/2018 MC22

ORDER STEP # 25 

DUE DATE: 12/11/2018

23 12/10/2018 BCUNAH COURTS OWN MOTION: UNAUTHORIZED LETTER
RETURNED 6 COPIES OF APPELLANT PRO SE MOTION FOR ENFORCEMENT 
OF COURT ORDER AND MOTION TO SUBMIT PLEADING IN LEAVE AS 
UNAUTHORIZED. APPELLANT IS REPRESENTED BY COUNSEL AND HIS 
COUNSEL SHALL FILE HIS MOTIONS.

12/12/2018 MS24 SCHEDULE TO MOTION DOCKET
NO RESPONSE FILED.

MOTION STEP #22

12/13/2018 OC25 ORDER - AS TO RECORD
ORDER GRANTED APPELLANT'S MOTION TO SUPPLEMENT THE RECORD ON 
APPEAL WITH VIDEO RECORD DATED SEPTEMBER 15, 2017. WITHIN 15 
DAYS OF THE DATE OF ENTRY OF THIS ORDER, THE CLERK OF THE 
JEFFERSON CIRCUIT COURT SHALL CERTIFY AND TRANSMIT TO THE 
CLERK OF THE SUPREME COURT THE AFOREMENTIONED SUPPLEMENTAL 
RECORD ON APPEAL. (COPY SENT TO THE JEFFERSON CIRCUIT COURT 
CLERK)
ORDER CONTINUED ON STEP 15 ...

MOTION STEP #22 

DUE DATE: 12/28/2018
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07/29/2015 Document Filed
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07/29/2015 Motion Filed
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APPTPD TO REPRESENT WITNESS, MS. WHEELER.
STONE'S PRO SE MOTIONS HELD IN ABEYANCE.
CC 9/16/15 @ 1 1:00
2/9/16 @ 10:00 JT
3/8/16 @ 10:00 BACKUP JT

09/02/2015 Document Filed
SUPPLEMENTAL FILING «
CA

RESP TO PT ORD FOR DISC

CIRCUIT Court 14-CR-002425 Page 7 of 10


