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QUESTION(S) PRESENTED

. Whethey the Stute must establish the veliability and
accuvacy of the lak instrumedtation wsed for
electrophovesis and sther preliminary DNA analyses
becove DNAfest vesults obfained by such instyumendaction
are placed into evidence 7

2. Whether the adwmission at trial of DNA testvesults
without girst providing an adequate foundation
establishing the veliakility amd accuracy of the
imsTvumentation used cor electophovesis aud cther
prelimimary DNA analyses depvived the accused of
or The Equal Protection, Due Process, and a Fair Trial
Wrm‘(’eed by the 5t 6 and 4™ Amendments 7




LIST OF PARTIES

M All parties appear in the caption of the case on the cover page.
[ 1 All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix
the petition and is

to

[ ] reported at : ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

N For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _A_ tothe petition and is

[ ] reported at ; Or,
%4 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the i court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished. '




JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A . A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was 0 '/ Z0 / 2019 .
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
Figth Awendmert: No pevson shall be held To amswer por o capifal,

o gtherwise infamous crime, unless on preserttment or indictment sr &
Gramd Jwey , excceptin cases arising in the land or naval forces , or in

~the Militio, when im acfual sevvice intime of War or public damgec; mor

shall any person be subject gor the same offence T be fwice put in
jeopardy of lige or limb; aor shall be compelled in any criminal ase
T be a witness against™himself , nov be deprived o life, liberty, or
pmpeﬂ‘y, without due process & law ; mor shall privaiz pmpei(:( be
Taken for public use, withoud Juﬂ' compemsation,

Sixth Amendmerits In all evimimal prosecutions, the accused shall emjoy

the vight 1o a speedy and public tvial, by an impartial jury o the State amd
distvict whevein The crime shall have heen committed , which distvict
shall have been previously ascertained by law, andfo be mpormed of the
maduve and cause of the accusation; 1o be congrovited with the Wit
Nesses against him s To hawve compulsory process for oltaining wit=
mMesses i his gavoy, and 1o have The assistance of counsel fFo¢ his
degemse.

ﬁoaﬁ'eenﬁ\ ﬁmev\dvnen‘f, Sectiom 4« AH pevsons bom oy 'Yya‘{'umlized

in the Unifed States, and subject 1 the jurisdiction theveor, are
citizens og the United Stafes ond of The State wherein they
veside . No Stafe shall avalte or enporce any law which shall
abridge the privileges or immunities of citizenms of the Umnited
States 5 mov shall any Stafe deprive amy person of lige, liberty,
or property, without due process o law 5 mov deny To amy
person within its juvisdiction the equal profection of the laws.



STATEMENT OF THE CASE

Fetitioney, MauvoRamivez, was cowicted agtey juvyTvial 4
attewpted murder inthe second degree with a piveaxm; batffery;
and giving false inpormation To a loww enforcement officer. His
lowesT pexmissible serifence scoved was 92 moriths. Arter o sen-
Tencing heavimg Fetitioner was sevienced to lice Forthe ot
fempted anavder and to Time sevved rorthe other fwo charges.

The State's Key withesses weve the victim Jesus Moveno-
Mavtinez (T 205-228); Fedvo Cavillo, a security quord (T 229-
260); and Rachel Oegelein, o DNA analyst (T 430-493).

According fo Moveno- Martinez , he was on his cellphone out-
side El Paisano's when he pelt somebody “hitting me behind my
bead” When he furned avound he sawo Petitioner * reaching For
his belt, which T seen a qun” " He was going Fo poirtit afme
so T van between the cars.” Moveno- Mavtinez did mét vealize
he was shot amd he werl inside El Patsanos. He vewmem bered
getting im am ambulance and being faken o The hospital.
Although his medical vecords showed he mged‘wl cocaine amnd
mavijuana thalmight, he testigied that he did mot have amy-
thing other tham a beer. Moveno- Martinez had o prior convic-
tion For o evime of dishonesty.

Cavillo testigied he wovKed 2ecurity ot El Puisamors
that might and knew both Moveno- Martinez amd Rtitioner as
Yeaula,( customers of—“f'he, bar. He seavches everyoné prim‘f‘o
allowing Them inthe bar. He moticed Movemo- Martinez oufside
on his cellohoe amd then, Petitioner * went straight 1o punch
Chim].” Agter Petitioner pwv\o-(neo( Moreno- Mavtivez * He pulled
the vevolver vight oul of his pocket or waist, T dont kmow. He
pmﬂ it amd thew he shost him. That'sit.” Caxillo held

4



{

PeTiﬁon@(, who c\roppeol o gun and the maiﬂﬁﬂw\née worKer,
Avtuvo, picked it up. He told himo putitinthe safe. Carillo
identicied the vevolver he saw Retitioner shool” Moveno-Martinez
with in & photo. He furned Retitiover over To Jaw encorcewmenit;

On cross-examination Caxillo said he saw Etitioner punch
Moreno- Martinez ™ inthe eye.” Then, Moreno- Martinez asked Refi-
tioner what he was doing. Depevse counsel impeached Caxillo
with his deposition tramseript when he said 1t was the yictiva's
Friends who came oul oF The bar and beatup Pefitioner.

The amaintevance worKer, Avturo, did ot testi gy.

The Stafe's witmess, Rachel Qegelein, Festipied regarding
vesults o DNR analysis on-the Flreaxm, as compared To feti-
tioner's Kmown DNA (T 430). She was a senior DVA analyst
with DNA Labs Infernational, a private DNA lakovatory.

DNA Labs was provided with buccal swabs From Qeti-
Hover, Oefelein was mot the actual amalyst who was assigned
to (etitioners analysis. Rather, she only was the “ veporting
analyst.” (T 433)

DA Labs veceived three evidentiary items ineluding swabs
FromThe grip of e eivearm (Stafe Exhibit 29); swaks grom the
sight oF the Fivearm (State Exhibit 29); amd Swabs Fromt HS1
(State Exhikit 30).

Oegelein testipied what her lab Jooks por when they veceive
an evidence sample: Apter serology testing is dove 1o see {¢ body
eluids are presest then hale ov all oF the sample isfaken fFor-
waxd cor DNA analysis. (T440) ~ And that's where we try to
defermine whether or mot D%A is present in the item. ” (T 440)



Ty

Once the lab has quouti ried how wach DNA istheve, it goes though
an omplificotion process where “millions of copies of That DNA” are
made which makes it easiex for the lab o analyze and vead
Hat profile downstream. (T 440)

Oegelein Testicied the last step is defermining what that
ovoeile is. When asked how many fotal locattons am indivi dual
would have i the pvofile , She stated: ™ Tm His particular in-
stomce we're lookc‘ﬂ@ at 24 dipfevent locations.” CT 441) The
depomse objected on the grounds that the Stafe did mot dewm-
onstrale the witness had persomal knowledge thet Rtitiomer
i Fact haol 24 digrevent locations in his DNA pvgile which
was overruled. At the bewch, counsel made a.wore detailed
objection:

T'w goingo object.... she wasnT the one who even did the

testing .... she's mot going o be able fo festicy who did

thot, amel what they did om . ... she doesnt have the pex-
sonal Knowledge of the aetual test thatwas dome

(T 442) The Trial court overruled the ohjection based on Smit
v. Staze, 2% Soxd 838 (Fla. 2002) (T 442-443)

The Tfestimony covitinued, Qe,cemﬂg'fo State's Exhibitzs
(gvie of he givearm) Oepelein was asked: " Did you or your bk
collow the same procedure that you just deseribed fo attemgt
extract DNRA prom the samples that were provided o you as
States Exhibit 2827 (T443) Counsel once agein ohjected on
the ground that the witness did mot know whether oy mdl the
co- employee actually pollowed vecognized procedures or not.
A@Mﬂ , the count overruled , citing Smih, (T 443)

Oecelein went om 1o séc)u{ that Exhihit 28 (grip of the



Firearm) was inconclusive gor DNA compartson purposes, The
iddentity o that DNA contvibutoc could mot be detevmined and
she did mat know how anany individuals cortribuded o that
DNA sample. (T 443-446) The same was true vegarding
Exhibit 30 (swaks from The Trigger, hammev, eylinder doo,
ejector and the cylinder g the pirearm). The vesults were
“inconclusive For comparison pwrpeses.” (T 446)

Bhe said that Exhibit 24 (swabs prom the sight gr the
Fivearm)was suitable fov comparison amd Petitioner * could
mot be vuled out as o possible contributor,” (T443-448) Ac-

‘ CO‘(diﬂ@l\/ it umderwent an addifionad analysis. (T448) Bepore
OQFelem could opine what Aer detexmination was , counsel
objected. The court said: ~I'm going o sustain the ohjec.
tion. T dont thinK the witmess’ expertise and popu lation
Frequencies, T havenT heard amy festimony about the product
vule , so yowve aot there yet begore you can Witvoduce amy
Mumbers , so Tthe ohjecton is sustained.” (T 448-449)

Oegelein thewm discussed probabilistic geviotyping. She
explained itis a method of DNA analysis aud her lak uses he
soptwate program called STRwix. (T450) Fobabilistic geno-
Typing is the soptware and the result is a statistic “we call
likelihood vatio ” which vatio is generafed through the

STRwix software. (T 454)

Out e the 24 locations, Exhibit 29 proyided mpormation
at 13 locations which was“adequafe" FOr Compavison, (T 45¢6)
A hough Here was mo indicaBon gF a second comTvibutor for
Lxhibit 29, " Thar obesn'? mean 7t here /sn7a second
Contidutbr beveaks e /imits or abrbchimr...." (T 459)
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She Testicied that miore than one cortvibuter wns
possible To The sample faken Fromthe TEP of the pivearm.(
States Exhibit 28) (T 459) And for Exhibit 20 (swabs evom the
Trigger, hamwen, cylinder doot, ejector and the eylindec of the give-
oxm ) hey lah did mot “have any clear indi cation oF o second
cowtvi butor ” howevex there weve ov\l\{ cour locations For com-
paxison which was st S'bnﬁSﬁ‘ca”V Mwm«aﬁ‘:ul. (T4549)
Whem asked i¢ she compared the DNA profile From Peti-
tiover fo Exhibit 29 the defense okjected and the following
avsam-e/nf occuxred at the bench :
(DEFENSE]: Thexe's mo imformation about the actuak machine
that she's using. All that we kmow is she conducted atest, and
it's very cleax that she conducted it on a test= similar 7o like e
TInitoxilyzex where 7_0& have o show -thet it's a validl ove , that
it has beem calibyated ov caleulodfed — weve falking alooudt
Soptware. We donT know which machine she used, who's
done amything — all we know 15 theve 1s this yamdom machine.,
So T don't think that they howe done emough To los the
coundation that this is a veliable test, amd it has 1o be veli-
able begore they could actually submit it as evidence.
TE): T 4nink she's Testified that the equipmentin hey
(STATE): T think she's testicied that the equipmentin her lap
s ‘H'\Yow@l’\ periodic checks, and proficiency Testing with her-
selg amd her lab fechniciaus, so T do thinK Hhat am appro-
priate poundation has been laid poc her Jo festify.
THE CoURT: The ohjection is sustained at this junchure. T
believe thexe is insugricierit Testimony atthisHime about the
mature o the scienticic instruments involved , so phjection
is sustained.
CT 460-4e1) TheTvial count sustained the depense's ohjection
l’\OIdA‘«\g There was insugricient testimony about the mature oF
the scient Fic ms‘fmm&d‘s ‘m\lolveo(.

8




Oefelein's divect- examination continued butthe record
evinces thatthe Stafe railed fo lay am adequate coundotion Eor
the admission of Oegelein's opinion, in that festimomy reqaxding
which brand o mstrument (havdware) was i fack utilized,
how it was used, precautions such as cortvols Jo fest he aceu-
vacy and veliability, calibration, ete. fo run the DNA tests
was comeatefely lackiﬂg. (T 4b2-47)

In spite af the State's shovlcoming amd the degense’s
ohjections, Oegelein was allowed 1o say the DNA progile ob-
Tained prom the sighT of the givearm indicated ome cortyibudor.
CT431) Further, it was ™ l60million fimes amove probable that
the sample originated froe Mawvo Ramirez than someone
else amd therecove theve was™ extremely stvong Support that
Maw Ramivez coritvibufed 1o this DNA pvogile vather
than am unknown person, ” CT qH)

Own cross-examimedon, O¢gpelein Teshipied that the

ovigival sevology was conducted by Justin Rodgers , a
mon-testicying Techwician. T 4349)

Rtitioner was the only withess on behale oF the depense. He
festicied that apfer expending a shodt time with sowme friends
inside E| Prisano's he wedtoitside wheve he met Avturo,
the mintenance worker. While stamding behind the Taco
stamd o shotter guy with a cap called him over and bepore he
amade it To him ~somebody came amd struck me From behind
and hitame in my jow vight here,” amd Knocked his hat ofF.
(T 503*50"() (2Fitioner was \\discombobulcd‘eol,’/ %o'('scaxeol
avd vom belween Two cars when ™I van info o quy with

a guwn in my head.” (T 504- 505) "I didnT know what 1o
q



'H’\C”ﬂk oY tno'ﬂ\i'ng ; Idu%’t grabbed (Ta/nd S‘ILYLL%[@(L w?H’L my
hond , and it popped in my hand ....” (T 505) The mext thing
he vemembeved was being put under axrest’; he was in and
oul oF consciousness. He gelt |ike his jow was broKen and
blood was commg Ouf'pg: hig woumol. He wasTaken To the lr)os-
pif'w( wheve They did a. CAT scan , and used some glue stich
on his faelal wound. CT 506-50%)

On cross- examination, Cetitioner Testigied he did mat
vemember exactly where the person(s) was stamding when
they hit him. (T 513) He 3)rru@glec( Forﬂ\egwn From the per.
Son who accosted him, amd ™ it popped,” or wexTopF whem it
was in his homd during the STrw@g]lo_. (TR13) Gtitiover said
testimony prov the victim Jesus Moveno- Mavtinez amd State's
witness (edvo Carillo that™ Retitioner pulled outa gum and
chot Moveno- Martimez was calse. (T 513)

In closing arquments, decense counsel pointed out
that the vicim had festipied he saw Qehitioner pulling a
gui “vightout amd asw it at me,” but thatthe victim had also
said T had mo idea T was shst:” (T 545)

Degense counsel angued ™ He didnt know he 90t shot”
because he wasn't there, he wasn'T mvolved with the gun and
he aot shal>” (T 545-566) The depensestheory wasthat the victim
hac? been accidently shot by somebody else: " We've mot corifesting
+hat he %of shal. He's a victina, he goT shal” by gsomebody, @ut
was it atempted anurder 7 Mo, Accident 7 Yes.” (T 566)

10



REASONS FOR GRANTING THE PETITION

Fetitiomer's case presents “questions whose. yesolution
will have immeoliaf(e im por‘i‘wﬂce Fax beyoﬂo{ the pcw‘h' culer Fad's
and pavties tnvolved.” Cquoting Justice Vinson's speech (124))
This Court has amade clear that ~im poctamce” means impov-
tamce “To the public as distinguished prom that o the parties
.o a" /ayne & Bowler Cc’?r/oamf/bﬁ 4 %ésf&ﬂ? w6/ Works, I=e-,
261 U.9. 383,393; 43 S.Ct 422,423 (1923),

“The vesolution o this case is motonly impovteut
Pehitioner but 4o a thousands of others similacly situated
motwithstanding the matwre oF the proceedings involved, e,
criminad o civil; amd Therepove, for the facts and veasons
stated above and below, Petitioner's case is worthy of
this Hoviovable Courl's veview. |

The questions here presentec are whether the Stafe |
amust establish the veliability and ascuvacy of the lab inshru-
miertation used por electvophoresis and other preliminary DNA
amalyses 66’/&)’«? DA test vesults ob‘)’aiﬂeal by Such
instrumentation ave placed into evidence ; and whether
the adwmission at trial oe ONA Yest vesults without girst
Providing am adequate coundation es‘hﬁl\‘slf\iv\q The ve(;-
ability and accuvacy of instrumentation used for
electrophovesis and cther preliminary DNf analyses
deprived The aceused of the Equal Protection and Due

Rocess of law guarartteed by the Fieth and Fouxteenth
Amemdwm enits. .

The Figth Amendment To the Constitution provides that

" o pevson shall *~* be deprived ef life, liherty, o propecty,
R



without due process of law.” Figth Amend. 11.S, Const:

Ry the sameToKen, the Fourteerth Awendment’s Due Process
Clause guavontees that meither “shall any Stafe deprive
amy person o lige, liberty, or property, without due
process oF law 5 oor deny To amy person within ifs juris-
dichon the equal profection ¢f the laws.” Fourteerth Amend.
section 1, U.S. Congt:

I the instart case, the admission of an expedt”
witness’ opinion based onthe wltimate vesults of ONA
testing withou! providing any details whatsoever on the
veliability and accuvacy of the instrumedtation used 1o
conduct the electrophoresis and sevology examination ot
DNA samples denied Petitioner the pair trial %(AMGM+€QJ
by the Figth amd Fourteedth Amendmendts,

The specific 1ssue inThis case, was thatthe State's
experdt witness, Rachel Oegelein, failed Yo provide any poun-
dation to dewonstrate the veliability and the accuracy of
Hhe lak imstrumentation which was used o conduck the.
vaxious Tests she festicied 6. The state trial court qus-
Tained the initial pbjection, holding there was insueeicient
T’esﬁmmy abouf the Mature oFThe_ sciemhific MSTYumo/vC(‘S
involved. (T 460-461)

Petitioner challenged State witness Oegelein onthe basis
she mever established +he Yel,'ab(h{y and accuvacy of the
instrumertation used by DNA Labs Tnternahional in the course
of the various DNA analyses pevgormed bythe Mov-Testipying
Techmicians in her lak, such as Justin Ro&a&rs,‘f%e serobﬁfsf.

Pursuant To & 90.302, Flovida STotutes:
|2



I scientific, technical, or ether specialized knowledge
will assist the trier of Fact in umderstandlingthe evidence
ov in determining a pact in issue, a witness qualigied as
om expext by Kmowledge , skill, experience, traintag, or
education may Testicy about it inthe Form of an
opinion or gtherwise , if
(1) The testimony is based upon sugpicient pacts oy data;
(2) The Jestimony is T producl oe veliable principles
and prethod's 5 amd |
(2) The witmess has applied the principles and methods
veliakly fo the pacts o the case.

g 90,302, Fla. Stat. Cemphasis added)

Traditional scievtif(c pred\"ca;f'e, has thvee provgs (1)
veliability o the Tests (2) perpormamee of the fest by . qual-
igied opem:fof with Propes eqw‘pmevd'; and (2 expert expla-
Mation of the meoming of thetest. /iober#son v 572/6, 604 So.d
383 (Fla. 1992); Florida DUL HandhooK | David A. Demers,
West Growp , 2001-2002, 8 6,6, P- (24 |

Oegelein vefevenced o™ thermal cycler “and * capillavy
electrophovesis” with a veswlting ™ electvopherogram”:

. And then we put it in what's called o thevmal cycley
..« And then after that', in order 1o obfain the
DNA profile it goes through what's called
capillavy electyophovesis.

nd,

So the STRwmix software happens agferall thats
been dove , agter we've alveady ohtained am
Y

_electyopheyogram.
(T 462-463) (emphasis added)
13




Capillary electrophovesis (cE)is a Fomily of elec-
Trokinelic sepavation anethods pevpovmed in submmillimeter
diameter capillaries and in anicvo- and manogluidic
channels. (See, Wiki pedia, citing Tevabe , S, Otsuka, K.
et al (198H). * Electrokivetic sepavations with micellar so-
lutions )amol open-Tubular capillavies.” Anal. Chem. 56
Hi-113.

Althoush Oegelein mever discussed or identigied the
octual loh instvumertation utilized by DVA Lab Tnter-
national to pexrovm the electrophoresis she amentioned,
oo typical instrwmendt used to perrorm thistestisthe ABI
PRISM 310 Gernetic Aﬂalyzer/ﬁ/\m Sequence, ( See,
Blue LionBio. com ¢or a description amd explamation o this
equipment.) |

Tt is beyond debate hat lab imstruments or all Types
vequire vegular calibvation To ensuve aceuvacy of deta.
For example | o. casual vepevence o the history of litigation suv-
Younding the Toiboxilyzer for breath tests in DUT cases eslab-
li shes the impovtance of calibation and certigication o lab
mstrumenls, See €.9., fobev7zom, supre; and Elovida DUT

Homdbook , supra.

O’rhwdwisda‘cﬁorxs ave in a{)memen’l'ahoui this vequirewent,
see e.4., Unifed Shits v. Hledams, 208 U.S. Didd. LEXIS 63837
at 3% CE.D.(Col) April tb, 2018)( [Mnshumers ave mainfained by

the Oepaitment of Justice Labs amd aceuvacy checKs are perfomed

by the indsi vidual depadtimesits. ... )5 Wit Shis v foster, 82

F. Supp.2d 254,263 (w.D. (Viv) 200) C While the Cevtificate of

Tnstrument Acewvacy miay be mon-Testimoniad, \tanust still

omeet all the vequivements of the Fedeval Rules oF Evidence T
14




be G@YVHHQA into e\/idwce.'o} 5%’86/(, Tvic. ¥ fesearch and
Liagnostic Systms, Znc., 2010 LS. Dist LeIS 104461 (U.S. Dist:
(NEB) September 30,2010) C[TIhis action involves hematology conttrol
pvoa(uri‘ <. These pmdes oare used o Test autrmated bemajvlogy
imchruments * ™ The purpose of a coritrol is To monitfor The

rmance of a machine . Laboratones, hosl_p_i_ifa ls, elinics, and

doctors| oreices use cortrols To testthe accuvacy and veliability
op The hemﬁalogy instrumente .”)} Galiana v Mefer/, 2000 LS.
Dist LEXIS 82323 (S.D. (Fla.) July 5,2010)( Director opthe Fo-
vensic lab festipied about ™ the instrument his lab used 1o
omalyze blood samples ..« and that the standerd proceduyes
employed in his lak including calibvation of the instrumend;
use of control maderials o ensuse accuvacy, and the cross-
vexiFication To avrive at ival vesults.”)

T Cefitioner's case, The count actually susteined
Cetitioners ahjection, holding thee was tasupriciedt Testi-
aviony ahout the nature opthe scientipic intruments myolved.

- O4sl) &t despite that, the State's second attewptfo addvess
 the “mature of the sciewtific instumens wvolved” cell short:
Theve was mever amy actual Testimony vegarcling instruomentaction.

The Stafe aud its withess was so pocused on depending
the STRmix (coptware) they ignoved the ohjecttons vegosoing the
laby's instrumeritation (havdware).

The vesults of The STRmix analysis was depevilet onthe

- ~esults obfained fFrom the mon-Test Fying Techmician's ther-
mal cycling omdThe electvophoresis TFests conducled on one or
mote lab machines.

A ccordingly, Rtitioner's vights 1o a fairtrial and
due pYocess weve violated when O’é}eleiﬂ was allowed to
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OFFex her expert opimion 1o the jury without laying oo Foun-
doction that the lab instyvuwmestation utifized o conduct the
thermal eycling amd the electrophoresis was veliable .

A carepul Yeao(img oF Oefelein's contimued ‘f’esﬁW\ony
shows she never addressed Petitiover's ohjection as sustained
by the count. Rathev, her festimony simply wenTonto explain
the theovy amd dymamics of the STRmix sogfware, and why
the soptware was veliable. That festimony did mstaddvess
the lab equipmert used to conduct the electvophovesis amd
serology she discussed.

Tn Flovida, DNA Testing is a Two-step process “hat
includes o biochemical componentamd a fatfistical com-
ponemf. Butter re Stare, BH2 20.2d 813 823 (Fla. 2003). A
biochemical amalysis is employed o deteymine whether fwo
DNA samples look alike, then o statishical ana\ysis is em-
ployed o defexmine the frequency of that progile inthe popu.-
lation. Zd. ot 827-2% Cciﬁﬂ@ 5}//'7771/.57225, 645 So.id 262 C
Fla. 199D).

Heve, it is that biochewicad component thatwas mever
addressed by (Oefpelein with an adequate Foundation.

The Fieth and Fourteenth Amendments Wcm'féa that
ife, \iberty, o property " may mot be fuken ™ withoud due process
oF law.” In this case, The State railed 1o providle om ade-
quate Foundation To establish the veliakility and accuvacy
OF DNA lab mstrumentation wsed by its withess 1o arrive
at her expert opinion Petitioner's DNA was the only DNA
onthe Fivearm thatwas switable gov comparison.

N
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

W%—\‘
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