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CR 2001-095385 : . 01/11/2018
' CLERK OF THE COURT
HONORABLE CHRISTOPHER COURY Y. Zych
Deputy
" STATE OF ARIZONA | ) GERALD R GRANT
FRANK SILVA ROQUE (A) MATTHEW O BROWN

' COURT ADMIN-CRIMINAL-PCR

RULE 32 PETITION DISMISSED

Pending before the Court are (1) Defendant’s Notice of Post-Conviction Relief, and
Petition for Post-Conviction Relief, both filed on June 16, 2017 (collectively, the “Petition”), (2)
the State’s Response to Notice of Post-Conviction Relief and Petition for Post-Conviction Relief,
filed September 15, 2017 (the “Response”), and (3) Defendant’s Reply to State’s Response to
Notice of Post—ConVicti_on Relief and Petition for Post-Conviction Relief, filed January 5, 2018
(the “Reply”). Defendant has initiated at least fourteen prior proceedings pursuant to Rule 32,

Arizona Rules of Criminal Procedure. The Court is also in receipt of Defendant’s letter filed on
June 14, 2017. | '

A jury convicted Defendant of: (1) one count of first-degree murder, a class 1 dangerous
felony; (2) three counts of drive-by shooting, all class 2 dangerous felonies; (3) one count of
attempted first-degree miwder, a class 2 dangerous felony; and (4) one count of reckless
endangerment, a class 6 felony. The Court sentenced Defendant to death for the murder
conviction, but the Arizona Supreme Court modified his sentence to natural life imprisonment

- and otherwise affirmed the convictions and sentences. State v. Roque, 213 Ariz. 193, 231, 9171,

141 P.3d 368, 406 (2006). The Court entered judgmient and imposed concurrent and consecutive
sentences for Defendant’s other crimes.

In his current submission, Defendant contends that his conviction and sentence violated
his constitutional rights and he is entitled to relief pursuant to Rules 32.1(a) and 32.1(c), Arizona

Rules of Criminal Procedure. According to Defendant, a 1983 California conviction that used to
enhance his sentence had been set aside and dismissed on January 2, 1985. He contends that the

State engaged in misconduct by using that conviction to impeach a defense expert and also
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engaged in the unconstitutional suppression of evidence. Likewise, Defendant claims he received
ineffective assistance of counsel and his due process rights were violated with respect to this

issue.

THE COURT FINDS that Defendant has failed to state a colorable claim for relief

pursuant to Rule 32, Arizona Rules of Criminal Procedure for two separate and independent
reasons: )

1. Defendant’s Claim is precluded.

Defendant has filed a direct appeal, and over 14 prior petitions pursuant to Rule
32. Never before has this issue been raised. The fact that Defendant’s 1983 conviction was set
aside in January 2015 is something that occurred long before the present case commenced in
2001, and over 30 years before the present Rule 32 Petition was filed. Defendant’s knowledge of
this fact is essentially admitted in the Reply when Defendant admits that “he may have had some
secondary source information™ that his conviction had been set aside. [Reply at p. 4]
Defendant’s present arguments have been waived and are precluded. Rule 32.2(2)(3), Arizona

- Rules of Criminal Procedure.

2. Defendant’s Fvidence Is Not “Newly Discovered”.

The records provided indicate that Defendant pled guilty to attempted robbery in
California Municipal Court in Los Angeles Case No. A 804688. On January 2, 1985, the
conviction was set aside and dismissed pursuant to California Penal Code § 1203.4.

The Court has considered the five factors set forth in Staze v. Amaral, 239 Anz
217 (2016) and with respect to each factor, finds as follows:

. @) The fact that Defendant’s 1983 California c_om)iction had been set aside is
a fact that was in existence at the time of trial. No showing has been made as to whether this fact
was discovered after trial (although documents / court records may have been discovered after

trial).

- (i1) ‘Alﬂiough it does not appear that thér_e is any dispute that Defendant
obtained certain documents in March 2017, Defendant has made no showing of diligence as to

_why the fact that his 1983 conviction had been set aside was not raised earlier, particularly where

“he may have had some secondary source information” in his possession already, as Defendant
admits in his Reply.
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(iii)  The new evidence — a document obtained from a court in Los Angeles —is
cumulative. The fact that his 1983 conviction was set aside is a fact that could have been
asserted earlier based on other secondary source documents.

(iv)  The fact that the California conviction had been set aside has minimal
relevance. The Arizona Supreme Court already found that Defendant’s California prior
conviction had “minimal probative value.” See Response, footnote no. 1 (citing State v. Roque,
213 Ariz. 193, at §57 (2006)). Ifthe conviction was minimally probative, this necessarily means

that facts about_this conviction — such as the fact that it had been set aside — have minimal
relevance, at most.

(v) The fact that Defendant’s 1983 California conviction had been set aside
would not likely have altered the verdict, finding or sentence if known at the time of the trial.
There are two independent reasons why this is the case. First, as the State notes on page 8 of its
Response, the acts associated with Defendant’s 1983 conviction would have been admissible
given Defendant’s insanity defense. Such acts constituted “previous trouble” that the jury was
permitted to hear to assist in understanding Defendant’s mental condition at the time of the
crime. Second, even though it was set aside, use of Defendant’s 1983 conviction was proper. At
that time, California Penal Code, Section 1203.4(a) provided in relevant part: “in any subsequent
prosecution of the defendant for any other offense, the prior conviction may be_pleaded and
proved and shall have the same effect as if probation had not been granted or the accusation or
information dismissed.” (Emphasis added.) On its face, this statute allowed the use of
Defendant’s 1983 conviction in a subsequent prosecution, including for purposes of enhancing a
sentence. Thus, the use of Defendant’s 1983 conviction was proper. Moreover, given that the
Arizona Supreme Court previously concluded Defendant’s 1983 attempted robbery conviction
was of minimal probative value and had minimal prejudicial effect in the guilt phase, Roque, 213
Ariz. at 212, § 59, Defendant has failed to show that the result likely would have been altered by
evidence that his conviction had been set aside.

o]

3. Defendant Has Failed to Demonstrate Ineffective Assistance Of Counsel.

To the extent that Defendant is claiming that trial counsel provided ineffective
~ assistance as it relates to the 1983 California conviction, Defendant fails to assert a colorable
~ claim. Again, California law at the time provided that, even after a conviction was set aside, the
conviction had the same effect and was allowed to be used in subsequent prosecutions for any
other offense. California Penal Code, Section 1203.4(a). Consequently, the State was allowed to
use Defendant’s 1983 conviction during the trial in this case. And, as stated and concluded by
the Arizona Supreme Court, the use of Defendant’s prior conviction was minimally relevant.
Nothing about the failure to present that the 1983 conviction had been set aside at trial
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constitutes either deficient performance by Defendant’s trial counsel, nor establishes that
Defendant suffered prejudice such that the result of the trial probably would have been different.

In sum, Defendant has failed to state a colorable claim for relief pursuant to Rule 32,

Arizona Rules of Criminal Procedure. The Court finds that no purpose would be served by
further proceedings. ‘

Good cause appearing,

IT IS ORDERED dismissing Defendant’s Noticé of Post-Conviction Relief pursuant to
Arizona Rule of Criminal Procedure 32.2(b).
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Michael K. Jeanes, Clerk of Court
*#* Electronically Filed ***
03/26/2018 8:00 AM
SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY

CR 2001-095385 ‘ 03/21/2018

CLERK OF THE COURT

HONORABLE CHRISTOPHER COURY Y. Zych
: Deputy
STATE OF ARIZONA | GERALD R GRANT
v.
FRANK SILVA ROQUE (A) FRANK SILVA ROQUE
#180333 ASPC LEWIS/RAST UNIT
P O BOX 3600

BUCKEYE AZ 85326

COURT ADMIN-CRIMINAL-PCR

ORDER

The Court has reviewed and considered Defendant’s Motion to Submit Supplemental
Case Citations and Facts In The Record, dated January 31, 2018, the State’s Response to Motion
to Submit Supplemental Case Citations and Facts In The Record, filed January 31, 2018,
Defendant’s Amendment to Rule 32 Petition filed: Pursuant to Rule 32. 6(d), filed February 7,
2018, Defendant’s Reply to State’s Response to Submit Supplemental Case Citations, and also
Amendment to Rule 32 Petition, filed February 21, 2018, and Defendant’s Motion for
Reconsideration of Dismissal Order, Pursuant to Rule 32.9, filed February 15, 2018.

THE COURT FINDS that, after consideration of the facts and legal authorities
presented in the various filings, Defendant still has failed to present a colorable claim for relief.
No good cause has been presented to support an amendment of Defendant’s Rule 32 Petition, as
Defendant’s amended claims still lack merit.

Good cause appearing,

IT IS ORDERED suppiementin’g and amending the record as requested by Defendant.

Docket Code 167 ‘ Form RO00A Page 1

YT



SUPERIOR COURT OF ARIZONA

et MARICOPACOUNTY

CR 2001-095385 = _ 03/21/2018

IT IS FURTHER ORDERED dismissing Defendant’s Petition, as supplemented and
amended, pursuant to Arizona Rule of Criminal Procedure 32.2(b). Defendant has failed to
demonstrate a colorable claim for relief. No purpose would be served by any further proceedings
in this matter.

IT IS FURTHER ORDERED denying Defendant’s Motion for Reconsideration.
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“Rules of Criminal Procedure. According to Defendant, a 1983 conviction used to enhance his
sentence was set aside and dismissed on January 2, 1985, He contends that the State engaged in
misconduct by using that conviction to impeach a defense expert and also engaged in the
unconstitutional suppression of evidence. Likewise, Defendant claims he received ineffective
assistance of counsel and his due process rights were violated with respect to this issue.

The records provided indicate that Defendant pled guilty to attempted robbery in
California Municipal Court in Los Angeles Case No. A 804688. On January 2, 1985, the
conviction was set aside and dismissed pursuant to California Penal Code § 1203.4. At that time,
Section 1203.4(a) provided in relevant part:

“In any case in which a defendant has fulfilled the
conditions of probation for the entire period of probation, or has
been discharged prior to the termination of probation, ... the
defendant shall, at any time after the termination of probation, if he
or she is not then serving a sentence for any offense, on probation
for any offense, or charged with the commission of any offense, be
permitted by the court to withdraw his or her plea of guilty . .. and
enter a plea of not guilty, ... the court shall thereupon dismiss the
accusations or information against the defendant and except as
noted below, he or she shall thereafter be released from all
penalties and disabilities resulting from the offense of which he or
she has been convicted.”

Assuming that this section applies to Defendant’s attempted armed robbery conviction, 1t
still may not provide the relief he requests. According to the statute: “in any subsequent
prosecution of the defendant for any other offense, the prior conviction may be pleaded and
proved and shall have the same effect as if probation had not been granted or the accusation or

information dismissed.” This language. appears, on its face, to allow the use of the prior -
conviction to enhance a sentence in a subsequent prosecution. The Arizona Supreme Court
previously concluded Defendant’s 1983 attempted robbery conviction was “of minimal probative
value and had minimal prejudicial effect in the guilt phase. See Roque, 213 Ariz. at 212, § 59,

In evaluating this record, the Court assumes that Defendant’s represgﬁtations are
accurate. The Court finds that a Response from the State may resolve the issue or at least bring
clarity to what is at issue. ' : '

Good cause appearing,
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IT IS ORDERED the State shall file a Response to the Notice of Post-Conviction. Relief
and Petition for Post-Conviction Relief no later than September 22, 2017. Upon receipt of the
Response, the Court will provide further direction as to whether to appoint counsel for Defendant

" and whether a Reply is necessary. At a minimum, the State’s Response should discuss (a) the

applicability of California Penal Code § 1203.4, (b) whether Defendant’s arguments are
precluded, and (c) what, if any, difference the information Defendant provides would have made

~ in his convictions and sentences.
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Michael K. Jeanes, Clerk of Court
- *** Electronically Filed ***
08/02/2017 8:00 AM
SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY
CR 2001-095385 ) 08/01/2017
CLERK OF THE COURT
HONORABLE CHRISTOPHER COURY : Y. Zych
' Deputy
STATE OF ARIZONA : DIANE M MELOCHE
V.
FRANK SILVA ROQUE (A) FRANK SILVA ROQUE
_ #180333 ASPC LEWIS COMPLEX
BUCKLEY UNIT
P O BOX 3400

BUCKEYE AZ 85326

COURT ADMIN-CRIMINAL-PCR

RULE 32 PROCEEDING
ORDER TO STATE TO FILE A RESPONSE

, Pending before the Court are (1) Defendant’s Notice of Post-Conviction Relief, and (2)
— Petition for Post-Conviction Relief, both filed on June 16, 2017. Defendant has initiated at least
~fourteen prior proceedings pursuant to Rule 32, Arizona Rules of Criminal Procedure. The

Court is also in receipt‘ro_f Defendant’s letter filed on June 14, 2017. '

A jury convicted Defendant of: (1) one count of first-degree murder, a class 1 dangerous
felony; (2) three counts of drive-by shooting, all class 2 dangerous felonies; (3) one count of
attempted first-degree murder, a class 2 dangerous felony; and (4) one count of reckless
» —-__-__.~endangerment,_,a~classm6 “felony.. The Court_sentenced _Defendant to_death for. the murder

conviction, but the Arizona Supreme Court modified his sentence to natural life imprisonment

and otherwise affirmed the convictions and sentences. State v. Roque, 213 Ariz. 193, 231, 171,

141'P.3d 368, 406 (2006). As punishment for the other crimes, the Court entered Judcrrnent and
- imposed concurrent and consecutive sentences.

In his current submission, Defendant contends that his conviction and sentence violated
his const1tut10nal nghts and he Is entitled to relief pursuant to Rules 32.1(a) and 32 1(c), Arizona
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- WILLIAM G. MONTGOMERY
MARICOPA COUNTY ATTORNEY

GERALD R. GRANT

- Deputy County Attorney

State Bar ID No. 004978

State Bar Firm No. 00032000

301 West Jefferson, Second Floor
Phoenix, AZ 85003

Telephone: (602) 506-7422
mcaoexec@mcao.maricopa.gov
Attorney for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
| IN AND FOR THE COUNTY OF MARICOPA

- STATE OF ARIZONA, ' No. CR 2001-095385

" vs.

Plaintiff,
RESPONSE TO NOTICE OF POST-
FRANK SILVA ROQUE, CONVICTION RELIEF AND
‘ : PETITION FOR POST-CONVICTION
Defendant. . ' RELIEF :

(Assigned to the Honorable

Christopher Coury)

The State of .Arizona opposes Defendant’s Petition for Post-
Conviction 'Relief vanvd asks the Co.urt to summarily dismiss it pursuant to
Rule 32.'6(0) of th_e Arizona Rules of Crimiﬁal Procedure, for the reasons

set forth in the following memorandum.


mailto:mcaoexec@mcao.maricopa.gov

MEMORA‘N‘DUM OF POINTS AND AUTHORITIES
I. FACTUAL AND PROCEDURAL HISTORY

Roque’s response to the terrorist attacks that occurred on
September 11, 2001, was to fatally shoot one person and shoot at others
whom he apparently thought were of Arab descent. As a result, the State
charged him with first degree murder, attempted first degree murder,
reckless endangerment, and several counts of drive-by éhootings. A jury
found him guilty of the charges and imposed a death sentence. The court
imposed 12-year senténces for the attempted first degree murder and
drive-by shooting convictions and 1.25 years for the reckless
endangermeﬁt convictions.

On appeal, the Arizona Supreme Court reduced the death sentence
to natural life imprisonment and affirmed the convictions and the remaining
sentences. State v. Roque, 213 Ariz. 193, 141 P.3d 368 (2006). Roque
then pursued a series of post-conviction relief proceedi'ngs, none of which
were successful.

On June 16, 2017, Roque filed a notice of post-conviction relief and
a petition for post-conviction relief. By minute entry filed August 2, 2017,
this Court -ordered the State to file a response to the notice and petition.

I STANDARD/SCOPE OF POST-CONVICTION REVIEW
. Arizona’s constitution guarahtees the right to appeal. Ariz. Const.,

Art. 2, § 24. Therefore, the direct appeal is the post-conviction proceeding

2-
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of primary importance and is the preferred method for presenting claims of
reversible error. State v. Carriger, 143 Ariz. 142, 145, 692 P.2d 991, 994
(1984). Once a conviction is affirmed on appeal, there is a presumption‘
that the conviction was regularly obtained and is valid, and the defendant
bears the burden of overcoming that presumption. Canion v. Cole, 210
Ariz. 598, 1 13, 115 P.3d 1261, 1263 (2005). By contrast, the procedure
established by Rule 32 is not guaranteed by the Arfzona Constitution and
is not intended to be a primary method of review. State v. Carriger, 143
Ariz. at 146, 692 P.2d at 995. |

If a petiﬁon for post-conviction relief does not present a “material’
issue of fact or law which would entitle the defendant to relief’ on any one
of the grounds set out in Rule 32.1, this Court must.summarily dismiss the
petition. See Rule 32.6(c), Ariz. R. Crim. P. The Arizona Supreme Court
has defined a colorable claim as one that has the “appearance of validity,”
such that “if the allegations are true, would they change the verdict?” State
v. Adamson, 136 Ariz. 250,_265, 665 P.2d 972, 987 (1983), quoting State
v.'Richmond, 114\Ariz. 186, 194, 560 P.2d 41, 49 (1976); see a/so State v.
Krum, 183 Ariz. 288, 294-95, 903 P.2d 596, 602-03 (1995) (holding no
abuse of discretion for refusing to hold an evidentiary hearing where the
defendant included affidavits that “lack[ed] any reliable factual foundation”

and where defendant failed to come forward “with some substantial

evidence” in support of his claim). To state a colorable claim, a defendant

%‘3



must do more than contradict what the record plainly shows. See State V.
Jenkins, 193 Ariz. 115, [ 15, 970 P.2d 947', 952 (App. 1998). Also,
speculation of error does not amount to a colorable claim. State v.
- Ramirez, 126 Ariz. 464, 468, 616 P.2d 924, 928 (App. 19.80). In other
words, a ftrial court may deny evidentiary hearings if the allegations
presented in the PCR petition “itself are vague and conclusory [or] wholly
incredible.” Krum, 183 Ariz. at 295, 903 P.2d at 603.

. ARGUMENTS

A. The preclusion doctrine bars relief.

According to Roque’s notice of post-conviction relief, he is seeking
relief pursuant to Rule 32.1(a), Ariz. R. Crim. P. He denies that he is
raising a claim pursuant to Rule 32.1(d), (e), (f), (g) or (h). His claim is that
his due process rights were violated because a prior.conviction that was
‘used against him at trial “was set-aside a-nd dismissed on January 2,
- 1985.” (Petition for Post-Conviction Relief at 5.)

A defendant must strictty comply with Rule 32 or be denied relief,
an-d it is the defendant's burden to assert grounds that bring him within the
provisions of the Rule in order to obtain relief. Staté v. Carriger, 143 Ariz:
142, 146, 692 P.2d 991, 995 (1984). One of those provisidns is that a
defendant cannot obtain post-conviction relief based on any claim not

raised at trial, on appeal, or in a previous post-conviction relief proceeding;

w



such claims will be preéumed waived. Rule 32.2(a)(3), Ariz. R. Crim. P:
State v. Alford, 157 Ariz. 101, 103, 754 P.2d 1376, 1378 (App. 1988).

Roque states that the prior conviction “was set-aside and dismissed
on January 2, 1985.” Yet he offers no excuse for failing to raise his claim
on appeal or in any of his many previous post-conviction relief
proceedings. Roque can't avoid preclusion by contending that his claim is
one of newly discovered material facts pursuant to Rule 32.1(e). Evidence
supporting a colorable claim under that subsection must have, among
other requirements, existed at the time of trial but be discovered after trial
and the defendant must also aIIege‘ facts from v;/hich the court can
conclude the defendant was diligent in discoyering the new evidence and
bringing it to the court’s attention. State v. Amaral, 239 Ariz. 217, 1 9, 368
P.3d 925, 927 (20-16). Evidence regarding the prior conviction certainly
existed at the time of trial but Roque can't credibly claim he didn’t discover
it until after trial. But even if he could, he can’t show that he was diligent in
bringing the evidence to this Court’s attention. Therefore, Rule 32.2(a)(3)
bars relief. -

B. Th_e use of Roque’s prior conviction was lawful.

In any event, Roque’s c_:laim is meritless. He complains that a mental

health expert who testified for the State relied on the prior in forming his

W



opinion,’ th_att the State cross-examined a defensé mental health expert
' abottt"'the. priot during trial, and that the State cross-examined another
défense mental “health expert about the prior during sentencing
'proceedings. He concludes that because the prior “was set-aside and
d}isrmissed”, Johnson v. Mississippi, 486 U.S. 578 (1988) requires that he
be granted a new trial. -

The Johnson decision doesn’t apply here. In that case, a prior
conviction from New York was .one of three aggravating circumstances
»supporting Johnson’s death sentence. That convtction was later reversed
by the_ New York. Court of Appeals.? Johnson, 486 U.S. at 582. Johnson
then filed a motion in the Mississippi Supreme Court seeking post-
conviction relief from his death sentence on the grou’nd that the New York
conviction was invalid "and could not be used as an aggravating
'tzlrcumstance The- MISSISSIppI Court denied the motlon and the United
| States Supreme Court reversed. Noting that the only vevidence tntroduced

at Johhson’s senténcing hearing relating to the New York offense was a

' The Arizona Supreme Court has already found that the prior “had only
‘minimal probative value in showing a lack of mental illness because the
State did not produce evidence that the attempted robbery was alcohol-
induced or that it was motivated by racism, which were its theories at trial.
:Nor’ d|d Dr. Schialli’s testlmony demonstrate the relevance of the 1983
conviction to his assessment of Roque’s mental health.” State v. Roque,
213 Ariz. 193, at 57, 141 P.3d 368, 387 (2006).

2 The New York Court of Appeals vacated the conviction. Johnson 486
U.S. at 582 n. 3.



document establishing that Johnson had been convicted of the offense, the

Supreme Court held:

Since that conviction has been reversed, unless and
until petitioner should be retried, he must be presumed
innocent of that charge. Indeed, even without such a
presumption, the reversal of the conviction deprives the

prosecutor's sole piece of documentary evidence of any
relevance to Mississippi’s sentencing decision.

Id. at 585.

| Unlike the situation in Johnson, Roque’s prior conviction wasn’t
reversed on appeal. That reversal meant Johnson's prior ceased to exist
and he was presumed innocent of the charge. Assuming Roque’s
allegations are true, his conviction was only “set aside” pursuant to Cal.
Penal Code § 1203.4(a)(1). That subsection also provides that the prior
continues to exist b-ecause ‘in any subseqi!ent prosecution of the
defendant for any other offense, the prior conviction may be pleaded and
proved and shall have the same effect as if probation had not been
granted or the accusation or informatioh dismissed.” Arizona has é similar
statute. See AR.S. § 13-907(C)(1); State v. Barr, 217 Ariz. 445, 9 17, -175
P.3d 694, 698 (App. 2008)(the statute allows an otherwise admissible prior
conviction to be usedlfo'r subsequent prosecutions as if the judgment of
guilt had not been set aside). Thus Roque, unlike Johnson, doesn’t enjoy
the presumption of innocence regarding his prior offense. Both California’s

and Arizona’s statutes demonstrate that his prior conviction still exists for
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use in subsequent prosecutions. Therefore, the State’s use of Roque's
prior at his murder trial was lawful.

Further, Roque’s defense at trial was insanity. Once a defendant
raises insanity as a defense, all 'prior relevant conduct in the defendant's
life is admissible because such evidence may assist the trier of fact in
determining criminal responéibility. Thus, the State may present evidence
of “previous troubles” to assist the jury in understanding the defendant's
mental condition at the time of the crime. State v. Hinchey, 165 Ariz. 432,
436, 7é9 P.2d 352, 356 (1990). In Roque’'s direct appeal, the Arizona
Supreme Court recognized that evidence of Roque’s prior conviction was
relevant and admissible to rebut his expert's assertion that Roque didn’t
have a history of violence and didn’'t pose a threat. State v. Roque, 213
Ariz. at ] 109, 141 P.3d at 396. Therefore, Roque’s claim that use of his
prior conviction viollated his rights is meritless.

IV.  CONCLUSION

Rulé 32.2(a)(3) bars relief because Roque failed to 'raise his current
claim on appeal or in his previous Rule 32 petitions. In addition, even if thié
Court could consider the claim on its merits, Roque has failed to establish

" a colorable claim for post-conviction relief. Therefore, his petition should be

summarily dismissed.



DATED this 15™ day of September, 2017.

WILLIAM G. MONTGOMERY
MARICOPA COUNTY ATTORNEY

BY /s/ Gerald R. Grant
' GERALD R. GRANT
Deputy County Attorney

Copies of the foregbing mailed/
hand-delivered this 15" day of
September, 2017 to:

The Honorable Danielle J. Viola
Rule 32 Management Unit
Maricopa County Superior Court

Frank Silva Roque #180333
ASPC - Lewis — Buckley Unit
P.O. Box 3400

Buckeye, AZ 85326

By /s/ Gerald R. Grant
GERALD R. GRANT
Deputy County Attorney
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MATTHEW O. BROWN

State Bar Number 025213

3185 S Price Rd

Chandler, AZ 85248

Tetephone: (4860) 299-2314; Fax: (888) 503-7561
matt@brownandlittlelaw.com

Attorney for Defendant

ARIZONA SUPERIOR COURT

MARICOGPA COUNTY
STATE OF ARIZONA, ) No.CR 2001-095385
)
Plaintiff, )
VS. ) REPLY TO STATE'’S RESPONSE TG
: ) NOTICEOF POST-CONVICTION
FRANK SILVA ROQUE, ) RELIEF AND PETITION FOR
' N ) POST-CONVICTION RELIEF
» Defendant. )
J

Defendant, FRANK SILVA ROQUE (“Mr. Roque™), by and through undersigned counsel

’

hereby respectfully replies to the State's Response to his Notice of Post-Conviction Relief and
Petrtion for Post-Conviction Retief and asks this Court to gwnt him relief for the reaséns set forth
in his Petition for Post- Conv1ct10n Relief and in the Memorandum of Pomts and. Authorities
attached hereto and mcorporated herein by this reference.
RESPECTFULLY ‘SUBMITTED +this Sth day of January, 2018.
| MATTHEW O. BROWN
By: JIsi]

Matthew O. Brown
Attorney for Defendant




MEMORANDUl\I OF POINTS AND AUTHORITIES

In its Response the State ignores the history of this case and the contents of.Mr Roque’s
Petition for Post-Conviction Retief ("Petmqn“) as well as its own cited authority in 'alng'Tin'g ‘that the
preclusion doctrine should apply here. Furthermore, the State ignores the language in Johnson v.
'Mz’ssbisszppi, 486 U.S. 578 (1988) and the language of Cal. Penal Code § 1203.4(21)(1) as well as the
similarities between Johnson and the instant case in arguing that using Mr. Roque’s dismissed
criminal history against him was lawful. As explained below, the preclusion doctrine should not
apply, and the State should not have been able to use Mr. Roque’s dismissed criminal history
aéatnst ltnm
L The Preclusion Doctrine Does N ot Bar Relief Here

In the first of its two primary arguments against Mr. Roque’s Petition, the State claims that
“a defendant cammot obtain post-conviction relief based on any claim not tajsed at trial, on appeal,
or in a previous post-conviction relief proceeding; such claims will be presumed waived.” See
State’s Response, p.4-5 (ctfing Rule 32.2(a)(3), Ariz. R. Crim. P.. State v. Alford, 157 Ariz. 101,
103, 754 '?.zd 1376, 1378 (App. 1988)). T’he ‘State goes on to exPlam Tha’c althcmgh the set—asrde
, end dismissal happened on Januéry 2, .1985 Mr Roque ° offers no excuse for failing to raise his
claim on appeal or in any of his many previous post-conviction relief proceedings.” See State’s
Response, p.5. According to fhe State, that bars Mr, Reque from arguing that “his ctaim is one of
newly discovered rﬁaterial facts pursuant to Rule 32.1(e)" because “[e]vidence supporting a
colorable claun under that subsectlon must have, among other requirements, existed at the time of
Tnal’trcrt be chscoven ed after ’mal and the defendant trust also allege facts ﬁom‘vvlnch the court can

‘conclude the defendant was dllloent n discovering the new evidence and bringing it to the court’s

attention.” See State’s 'Response, p.5 (citing State v. Amaral, 239 Ariz. 217,919,368 P.3d 925, 927
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(2016)).

The State’s arguments plainly ignore both the history of this case and its own cited
a*rrthonfy In the section of his Petition dated May 16, 2017 and ﬁie*d June 16, 2017 asking him why
“[tJhe issues which are raised in this petition have not been finally decided nor raised before,” Mr.

Roque clearly e){plained as follows:

Petitioner is without counsel and had to contact the courts in Los
Angeles, Calif. to find the court which handled his case in 1983
Also had to contact other agencys [sic] to obtain documents.

See Petition for Post-Conviction Relief (“Petition”), p.4, section 7. Moreover, the document from
th'e Los Angeles court showing the dismissal was certified in March 29, 2017‘ See Petition, p.19.
Mr. Roque’s previous attempts to obtain documentation of the dismmissal etther showed that the
dismissal allowed his criminal record to be “euhaﬁced” or came from federal authorities rather than
the California court where the conviction occurred. See Petition, p.21, 24-25. It was fherefore
obviousty not until much more '1'¢cerrfty, despite previous attempts to gather irformation about his
criminal history, that Mr. Roque actually received relevant documentation from thecourt where the
conviction occurred. |
The Cowrt in State v. Amaral - fhe State’s own cited authority - set forth the following five .

requirements for presenting a colorable claim of newly discovered evidence:

(1) the evidence must appear on ts face tohave existed at the time
of trial but be discovered after trial:

(2) the motion must allege facts from which the court could
conclude the defendant was diligent in discovering the facts and
bringing them to the court's attention:

>
bos



(3) the evidence must not simply be cumulative or impeaching;

(4) the evidence must be relevant to the case;

(5) the evidence must be such that it would likely have altered the
verdict, finding, or scntence if known at the time of trial.

Amam[. 239 Ariz. 217, 9 9. The ne\vv evidence from the Los Angeles court that Mr. Roque obtained
less than a year ago no doubt existed at the tirﬁe of trial because the entry. showing dismissal was
| "‘:"dated January 2, 1984. See Petition, p.19; Moreover, it is apparent from Mr. Roque’s sworn
Staterment as well as the date the actual cowt documents were certified that he failed to raise this
claim on appeal or in previous post-conviction relief proceedings because he had not yet been able
to obtain those documents. See Petition, p.4, 19.

Mr. Roque was also clearly diligent in attemipting to discover that new evidence and bring it
“to the court’s attention, as he had been trying to gather information on it since his communications
with the California Department of Justice in 2006 and the FBI case information filed in his federal
case m 2009. See Petition, p.21, 24-25. While he may have had some secondary source information
earliér, nothing suggests he had the specific Los Angeles court records that serve as the basis for
his Petitidn prior to 2017.

The 'eV'iden(‘;e here is not simply commlative or mmpeaching, as-the S‘l;_a‘te 's expert attrial used
the dismissed criminal history to establish a supposed pattern of behavior involving violence. See
Petition, p.S. The criminal history was obviously relevant, as it was admitted at trial. Accordingly,
formation showing ﬁ was actually dismmissed is relevant as well. ‘F“'ma-lty, the difference be’cwe;e:n a
criminal conviction and a dismissal is certainly one capable of affecting the outcome of a case

where the conviction is relevant. For those reasons, Mr Roque is entitled to relief,



11. The Use of Mr. Roque’s Priors Was in Fact Unlawful

In its Response, the State argues Johnson v. _A/{isszlﬁipp[. 486 U.S. 578 (1988) should not
apply, an argument premised on the fact the conviction V&1‘011gﬁflly used against the defendant in
Johnson was reversed while Mr. Roque’s conviction “was only ‘set aside’ pursuant to Cal. Penal
Code § 1203.4(a)(1).” See Response, p.5-7. That argument plainly ignores the explicit language in
Johnson, where the Court noted, “[wle do not share the Mississippi Supreme Court's concern that
its procedures would become capricious if it were to vacate a death sentence predicated on a prior

felony conviction when such a conviction is set aside.” Johnson, 486 U.S. at 586 (emphasis added).

ft 1s clearly not just a reversal specificatty that makes Johnsqn applicable, or else .the Court would
have limited its language to discussing the situation where a conviction is reversed specifically
rather than saying “set aside.”

Additionatly, the State argues that, because Cal. Penal Code § 1203 .4(a)1) states that, “in
any subsequent prosecution of the defendant for any other offensé, the prior conviction may be
pleaded and proved and shall have the same effectr as if probation had not been granted or the
accusation or information dismissed,” Mr. Roque does not “enjoy the presumption of irmocencev
regarding his prior offense.” See Response, p.7. That argument again ignores Johnson, speciﬁcally
the striking simila.r.ities between the subject of part of the Court’s analysis there and the situation

here. After aH, the analysis of the Court in Johnson inctuded the following:

In  Mississippi's sentencing hearing following - petitioner's
“conviction for murder, however, the prosecutor did not introduce
any evidence concering the alleged assault itself: the only
evidence relating to the assault comsisted of a document

establishing that petitioner had been convicted of that offense in
1963. '
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Johnson, 486 U.S. at 586. Here, the Supreme Court of Arizona described the State’s use of Mr.

Roque’s dismissed criminal conviction as follows:

The defense called only one witness, Dr. Jack Potts, to offer
mitigating evidence in the penalty phase. On direct examination,
Dr. Potts said, "[Roque's] lack of prior violence . . . like the
shootings, clearly argues against this occurring again." On
cross-examination, the prosecutor asked Dr. Potts if he was aware
of Roquc's 1983 attcmpted robbery conviction. The judge
overruled the defense's relevance objection.

Roque's prior conviction was relevant to rebut Dr. Potts' assertion
that Roque did not have a history of viotence and did not pose a
threat. The threshold for relevance is a low one, and the evidence

did tend to prove a matter at issue. The judge therefore did not err
in allowing the jury to hear that evidence.

State v. Roque, 213 Ariz. 193, 221, 141 P.3d 368, 396 (2006) (intcrnal citation omitted).

, Like in Jo/nﬁon, it was not the specific facts of Mr. Roqué’s dismissed conviction, but
rather the mere fact there was a conviction that the State admitted to show Mr. Roque’s supposed
history of violence. Here, the prior conviction was not something that had to be pleaded and proved
to be relévant, however. Indeed, the State only used it to question onc of Mr. Roque’s witnesses.
Accordingly, that portion of Cal. Penal Code § 1203.4(a)(1) is not relevant. Instead, like in
Johnson, the mere fact there was a conviction that was set aside is what matters. The State sﬁould
not have been permitted to introduce evidence of Mr. Roque’s dismissed prior because he had been
“refeased fronr aft ’perrai-t'resvand disabilities resulting from the offense of which he or she has been
convicted” and this was not a situation where the prior conviction was pleaded or proved. See Cal.

Pcnal Codce § 1203.4(a)(1).



M. Mr. Roque Should Receive a New Trial

Here, despite his' own due diligence, Mr. Roque did not obtain proofofdismissal of
eriminat history that was used against him at trial from the court where the conviction occutrred
until recently. F uﬁhennére, that newly discovered new evidence would have changed the outcome
of this case. as the criminal history he can now prove was dismissed was used against him By the
State. The analysis of the S-upreme Court of the United States in Jofmsorr is directly applicable.

WHEREFORE, for the reasons set forth anve and in his Petition for Post-Conviction
Relief, Mr. Roque respectfully requests that this Court grant him relief as requested above and in
his Petition for Post-Conviction Relief,

RESPECTFULLY SUBMITTED this 5th day of January, 2018.

MATTHEW O. BROWN

By: /1sl/
‘Matthew O. Brown
Attorney for Defendant

Original filed with the Court, and
a copy delivered on 1/5/18 to:

Hon. Christopher Coury
Judge of the Superior Court
South Court Tower
Courtroom 7A

175 West Madison Street
Phoenix, AZ 85003

The Honorable Danielle J. Viola
Rule 32 Management Unit

201 West Jefferson

Phoenix, Arizona 85003

Gerald Grant
Deputy County Attorney
Maricopa County Attorney’s Office



;30] West Jeffelson Second Floor .
- Phoenix; AZ 85003 o

- :mcaoexechcao marlcopa gov

DR 'Attomcy for P]amtlff

"Flank Roque ; ,
(ADOC # 180333)
~ASPC Lewis
'P.O. Box 3400
Buckeye AZ 85526
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f_v,'MARICOPA COUNTY ATTORNEY

RICHARD M. ROMLEY

Vince Imbordino

Deputy County Attorney

BAR ID H: 004291
MCAO Firm #: 0003
Administration Bui
301 W Jefferson St
Phoenix, AZ 85003-
Telephone: (602)
Attorney for Plain

IN THE

THE STATE OF ARIZO
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vsS.

FRANK SILVA ROQUE,

Def

i
E

JCHALL £, GEANES, CLERK .
X Qo Bfanns DEP

I HENY]
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2000
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2143
506-5780
ciff

SUPERIOR COURT OF THE STATE OF ARIZONA

N AND FOR THE COUNTY OF MARICOPA -

NA,
. NGC. CR 2001-095385
intiff,
‘STATE'S ALLEGATION OF
HISTORICAL PRIORS

(Assigned to the Honorable
Mark F. Aceto)

— Nt et S Nt e et et

endant .

The Scaté of

suant to A.R{S. §

Arizona, by and through undersigned counsel, pur-

13-604(A), (B), (C), (D), (G), (H), (U) and Rule 13.5,

Arizona Rules of Criminal Procedure, amends the Indictment in CR 2001-

095385 to allége t
On April' 19,

Robbery. De Fendant

+
i

conviction arising

Cause Number A804¢€

he following historical felony conviction:
1983, Defendant committed the crime of Attempted
was convicted for that crime on June 10, 1983, such

in the Superior Court, Los Angeles County, CA, in

88 -
Submitted June ;)-I , 2003.

RICHARD M. ROMLEY
OUNTY ATTORNEY

MARICOPA

BY

¥ifigé Imbordino °
Deputy County Attorney
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(@p)
(ap)
O
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(&)
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.- Copy mailed\delivered
" June )M, 2003,

to;

The Honorable Mark F. Aceto
Judge of the Superior Court

Daniel Pattergon
Depuby Pyblic!Defender

|

BY

i
Vili€e Imbordino

Deputy County Attorney
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Court of Appeals, Division One
Criminal Petition Review Post Conviction Relief

 GACRIGDABGS STATERAROQUEY
—Appellate Case Information — Dept/Composition
Case Filed: 5-Sep-2019

Case Closed: 21-Apr-2020
Dismissal

Side 1. STATE OF ARIZONA, Respondent

[itigant[Group)ISTATE[OEJARIZONA

® State of Arizona Attorneys for: Respondent
Andrea L Kever, Esq. (AZ Bar No. 13577)
Side 2. FRANK SILVA ROQUE, Petitioner

|ditigantlGroup)|ERANKISIIVATROQUE

® Frank Silva Roque PRO SE

CASE STATUS

Apr 21, 2020....Case Closed S '

R - - -

PREDECESSOR CASE(S)

MAR CR 2001-095385

YudgeYRole<CommentsSIll| Trial [oisro

Christopher A Coury, Judge
on PC

DESCENDENT CASE(S)

ASC CR-19-0326-PR

CASE DECISION

16-Sep-2019 ORDER

ORDERED: Dismissing this matter. FURTHER ORDERED: Filed: 16-Sep-2019 Mandate:

Motion for Permission to File a Late Petition for Review — ; _

(Petitioner Pro Per) = DENIED. Decision Disposition
Dismissed

Benjamin Armstrong................ Author

11 PROCEEDING ENTRIES

1. 5-Sep-2019 FILED: Petition for Review (PCR) (Petitioner Pro Per) A
2. 5-Sep-2018 FILED: Motion for Permission to File a Late Petition for Review (Petitioner Pro Per)
3. 16-Sep-2019 ORDERED: Dismissing this matter. FURTHER ORDERED: Motion for Permission to File a Late Petition for Review (Petitioner
) Pro Per) = DENIED. Benjamin A Armstrong ProTem Judge - Author
4. 3-Oct-2019 FILED: Letter, 10/03/19, forwarding 'Motion for Extension of Time to File Petition for Review’ to Arizona Supreme Court for
consideration and disposition
5. 10-Oct-2019  FILED: ASC Order filed 10/10/2019 re: extending time for filing Petition for Review to 11/15/2019
6. 26-Nov-2019  FILED: Email Notice from ASC re: Petition for Review filed 11/14/19; request for partial record
7. 26-Nov-2019 FILED: Letter forwarding partial record to Arizona Supreme Court
8. 28-Jan-2020 FILED: ASC Order filed 01/28/2020 re: Granting the motion to submit an amendment to petition for review. FURTHER
ORDERED: No further filings wili be accepted from petitioner pending review. The Petition for Review will be decided in due
course,
9. T 27-Mar-2020 FILED: Letter from ASC, 03/27/2020, re: Petition for Review DENIED on 03/26/2020
10. 7-Apr-2020 FILED: ASC Order filed 04/07/2020 re: dismissing Petitioner's Motion for Reconsideration
11. 21-Apr-2020 FILED: Letter, 04/21/2020, Certified Copy of Order dismissing appeal. No record to be returned to clerk, Maricopa County
Superior Court.
[154426] 1 CA-CR 19-0488 PRPC CR190488 CR 19 0488 CR-19-0488

Information presented in this document may not reflect all case activity and is subject to change without notice.



Court of Appeals, Division One
Criminal Petition Review Post Conviction Relief

i CACR19-0488 PRPC L ety TATE ¥

[154426] 1 CA-CR 19-0488 PRPC CR190488 CR 19 0488 CR-19-0488
Information presented in this document may not reflect all case activity and is subject to change without notice.
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Supreme Court

STATE OF ARIZONA
ROBERT BRUTINEL ARIZONA STATE COURTS BUILDING JANET JOHNSON
Chief Justice 1501 WEST WASHING TON STREET, SUITE 402 Clerk of the Court

PHOENIX, ARIZONA 85007
TELEPHONE: (602) 452-3396

March 27, 2020

RE: STATE OF ARIZONA v FRANK SILVA ROQUE
Arizona Supreme Court No. CR-19-0326-PR
Court of Appeals, Division One No. 1 CA-CR 19-0488 PRPC

Maricopa County Superior Court No. CR 2001-095385

GREETINGS:

The following action was taken by the Supreme Court of the State
of Arizona on March 26, 2020, in regard to the above-referenced
cause: ‘

2

ORDERED: Petition for Review = DENIED.

A panel composed of Vice Chief Justice Timmer, Justice Bolick,
Justice Lopez and Justice Gould participated in the
determination of this matter.

/
Janet Johnson, Clerk /

TO:

Joseph T Maziarz

Jeffrey L Sparks

Frank Silva Roque, ADOC 180333, Arizona State Prison, Lewis -
Rast Unit

Amy M Wood i

ga



SUPREME COURT OF ARIZONA
STATE OF ARIZONA, Arizona Supreme Court
No. CR-19-0326-PR
Respondent,
‘ Court of Appeals
Division One
No. 1 CA-CR 19-0488 PRPC

V.

FRANK SILVA ROQUE,
Maricopa County

Superior Court
No. CR 2001-095385

Petitioner.

B - N

FILED: 04/07/2020
ORDER

On March 26, 2020, a panel composed of Vice Chief Justice Timmer,
Justice Bolick, Justice Lopez and Justice Gould denied Petitioner
Roque’s "“Petition for Review.” On April 6, 2020, Petitioner filed a
“Motion_vfor Reconsideration.” 1In accordance with Arizona Rules of
Criﬁinal Pﬁocedure Rule 31.20(f), unless permitted by specific order
of the appellate court, no party shall file a motion for
reconsideration of an order denying a petition for réview. Therefore,

IT IS ORDERED dismissing Petitioner’s Motion for Reconsideration.

DATED this 7th day of April, 2020.

/s/
CLINT BOLICK
Duty Justice

TO: -

Joseph T Maziarz

Jeffrey L‘Sparks : : : _ .

Frank Silva Roque, ADOC 180333, Arizona State Prison, Lewis - Rast
Unit v s ' '

Amy M Wood

ga
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AMY M. WOOD Court uf gppeals Phone: (602) 452-6700

CLERK OF THE COURT STATE OF ARIZONA ' Fax: (602) 452-3226
’ DIVISION ONE

STATE COURTS BUILDING
1507 WEST WASHINGTON STREET
"PHOENIX, ARIZONA 85007

February 15, 2017

Frank Silva Roque, ADOC 180333
Arizona State Prison

Lewis - Rast Unlt
PO Box 3600

Buckeye AZ 85326 i~

Re: 1 CA-CR 16-0104 PREC — State v Rogue
Mr. Roque:

I received your Copy Request Form on February 3rd 2017,
along with check #500818238 in the amount of $2.00, asking for a
copy of Exhibit 227 filed in the above matter.

Enclosed, please find a copy of the requested document as
well as receipt #2017-00191.

Cordially,

2

Wood
Clexk of the Court

Enclosure (Aé Noted)
AW/t
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"N THE MUNICIPAL COURT OF LOS ANGELES JUDICIAL DISTRICT
COUNTY OF LOS ANGELES, STATE OF CALIFORNIA ROTEE

,I .'."n'
(THE PEOPLE OF THE STATE OF CALIFORNIA, ™\ RS

Plaintiff
_ o v T No__ :89_4958 ___________
COMPLAINT no D
EELONY— ' MP:vxglF’I/:LEmURT
VR 8 B d | PATRICK GTBSON, and  (7X)) v .
R4 a4 = FRANK SITVA ROQUE (7)) APR21 1983
Gy el Defendang)  LOS ANGELES JUDICIAL DIST.
- Ty Cleiit aY. '~//L/ ..
. 'Om, J)_;J bgeurl;onql‘lybpoeored before me this  21gt day of April, 1983, v oER
g c ;\;mu:’ DU R, M. SHANE of the

ounty of Los Angeles, who being first duly sworn on oath, upon information and belief complains and says:

That on or about the 19th day of April, 1983, , at and in the County of Los
Angzeles, State of California, the crime of ATTEMPTED ROBBERY, in violation of Section
564/211, Penal Code of California, a felony, was committed by .

PATRICK GIBSON and FRANK SILVA ROQUE

who did willfully and unlawfully and by means of force and fear

take

personal property from the person, possession, and immediate presence of Carl J. Mooslin.

ePssebedapdoarn o belore mean . o
_________ T o

s B ORNHENARDEAMBRiskisHAtiexnery Bait Resommendedy

By
sBepvhwx xbex
VHINESSESX ' KEIRKEXICEOTREFKX

CIUTOE  fasfes Hpypan WW Arz04))

Aéé[.'_z:ﬁg.gé’:_.-_ L1 /.Y T & N 2

.
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MUNICIPAL COURT OF LOS ANGELES JUDICIAL DISTRICT
COUNTY OF LOS ANGELES. STATE OF CALIFORNIA

!
THE PEOBLE:OF THE STATE OF CALIFORNIA. ) Division No. /'/?

' Plaintifl Cuse NOAgg7< 688

vs., e e T e frnm e en e T

‘ VRRRT T T
ZM a Z It —IU->—I¢.J _!?fi{ _@TIFIC;\TE OF MAGISTRATE
" il 5 yy3  GUILTY PLEA TO FELONY
Delendapd J._fioicvian, Loy Clerk
S

in open court, ahd waived the reading of the said complaint to said defendant and the informing said
s, defendant of his (4we®) legal rights: and that 1 asked the said defendant whether __he pleaded guilty to

the olfense(s) charged in said complaint.

Whereupon, with my consent and the consent of Deputy District Attorney °8 GM’%—

, and while said defendant’s counscel was still present in court, the

said defendant pleaded guilty to the (.'()llowing felony offense(s) charged in said complaint, to wit:

coont IT— &6 »%/,2// fe.

Count(s) ... I 740 ..... é €~ __dismissed on motion of the people.
By reason of the foregoing, | héreby certify this case to the Superior Court of the State of Calilornia, in

and for the County of Los Angeles, and | do hereby commit the said defendant to the custody of the Sher-

‘ | . 5 /00028
iff of Los Angeles County, to be detained until legally discharged. Bail is set in the sum ol $ £ 5 7'__5

.

>, . . ¢ t
Further proceedings set for 07;4/&/0/[783 at 8‘30 AM., in Dept. NMWR ........
.............................. of the M4‘/V M 4 Branch. Superior Court in und for

that the foregoing is a true and correct record of all proceedings had before me this date

hat attached hereto are copies of all proceedings held in this court in said case.

V)2 3 e e

ATT Judge of Municipal Court, 5 @
Los Angeles Judicial Dismcta»ay. 115

CERTIFICATE OF MAGISTRATE — GUILTY TO PLEA TO FELONY P.C. 85%
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REPORT—-INDETERMINATE SENTENCE,
OTHER SENTENCE CHOICE

SUERIOR COURT OF CALIFORNIA, COUNTY oF __ LOS ANGELES

couRT L‘.D. BRANCH NORTHWESWT A5

1|‘ ? OI q OL L CASE NUMBER(S)
PEOPLE OF THE STATE OF CALIFORNIA versus | — TA

A X | rresant |_AB04688
DEFENDANT; ROQUE, FRANK SILVA K] ; =
AKA: D PRESENT _¢

REPORT TO JUDICIAL COUNCIL OF:[ ] INDETERMINATE SENTENCE )
TO STATE PRISON [ SENTENCE CHOICE OTHER THAN STATE PRISON Tz
D(‘:g)o!’(;‘EvA)RITSH) DEPT, NO. JUDGE CLERK N

06,10 83 INW R

-

1. DEFENDANT WAS CONVICTED OF THE COMMISSION OF THE FOLLCWING FEL:ONIESZ ‘-/ ENHANCEMENTS /

{cHARGED aND FOUND
AL ADDITIONAL COUNTS ARE LISTED ON - !

/

. / /
Ly DATE

ATTACHMENT - R

4 oF
&L/ convicTion
o

A

s

& &< & A

count/ 9 SECTION NUMBER CRIME IUTO'? & 2
4 /G Tue oav vear [PE/OR s

2 Pc211/664 Att Robbery 83 D5 D3 B3

2. A. Number of prior prison terms charged and found 8. Number of prior felony convictions

SECTION NUMBER SECTION NUMBER

667.51a) _ 0 567.6(a) | 0
667.5(b) 0

667.6(b) )

Defendant was sentenced to death on counts , , , _

oW

>0 ® >0

Defendant was sentenced to State Prison:

D For life, or a term such as 15 or 25 years to life, with possibility of parole, on counts

{1 For life without the possibility of parole on counts

.

T For other term prescribed by law on counts

Counts , , , , were deemed misdemeanors.

Defendant sentenced 0 days in county jail for all counts.
NUMBER

] Defendant fined in sum of $

For counts 2 s , , , the defendant was placed on probation.

@
?)@F"

(1) Cl Sentence pronounced and execution of sentence was suspended; or
(2) [X timposition of sentence was suspended.
8. Conditions of probation included ] Jail Time _ 300  days 1 Fine
7. Other dispositions
A. [] Defendant was committed to California Y.outh Authority.
[:] Proceedings suspended, and defendant was comn:mitted to California Rehabilitation Center.
D Proceedings suspended, and defendant was committed as a Mentally Disordered Sex Offender.
D Proceedings suspended, and defendant was committed as mentally incompetent.
[CJ Other {(Specify)

moom

NOTE: PURSUANT TO ARTICLE VI, SECTION 6 OF THE CALIFORNIA CONSTITUTION AND SECTION 68505 OF THE GOVERNMENT CODE, THE
CHIEF JUSTICE REQUIRES THAT EACH SUPERIOR COURT SHALL COMPLETE THIS FORM FOR EACH INDETERMINATE SENTENCE TO
STATE PRISON OR SENTENCE CHOICE OTHER THAN STATE PRISON. THE REPORTS IMPLEMENT SECTION 1170.4 OF THE PENAL CODE
AND SHALL BE MAILED TO: ADMINISTRATIVE OFFICE OF THE COURTS, 350 McALLISTER, 3200 STATE BUILDING, SAN FRANCISCO,

CALIFORNIA 24102 ) \ \ )&@ L{
L . A
DATE ) f\\/ “"\\ WQ'EL\ERK //
\ TP A s 3 ’ R
/fﬁ R Y el < _m/

7
< "« "

Ly

REPQRT—INDETERMINAT/E SENTENCE, Const,, Art. V1,56

Pomn " 11704 1170R
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Deputy Clerk
Reporier

*_Depuly Sherilt
(Parties and counse! checked it present)
Counsel for People: it

" DEPUTY DISTRICT ATTY

P K R .. )

. 023 ROQUE FRANK SILVA"\
664/211 01 .CT :

PROCEEDINGS

NATUHE OF

t 8 L \ . g ’z""" . |
COMMITTED T0 CALIFORNIA VOUTH AUTHORITY/»;,THE iTERM! OF.. IMPRISONMENT TO WHICH THE DEFENDANT WOULD R
.HAVE BEEN SENTENCED PURSUANT,TO SECTIONS i170 PENAL ODE 1S YEARS. . :
,IMPmSONED IN LOS ANGELES COUNTY JAIL FO F

CO(N
rgg&r TO BE ELIGIBLE FOR COUNTY PAROLE. .7 -
- [JPLUSSURCHARGE OF $5.80 PURSUANT TQ SEC TION 1206.5 PENAL CODE[] PLUS' ADDIT
_PURSUANTSTO_SECTION 11372.5 HEALTH,AND SAFETY CODE. TOTAL FINE OFS
‘BE PAID.TO COUNTY CLERK
4 MlN;MuM’ PAYMENT":-OF FINE/RESTITUTION T : . :
EJ?MAKE RESTITUTION THROUGH PROBATION OFFIGER IN SUGH AMGUNT MANNER S AiE SAALL PRESCRIBE. ™, ;
[]:TOTAL AMOUNT;OF RESTITUTION.TO INCLUDE. A 2% SEAVICE CHARGE AS'AUTHORIZED BY SEGTION 278 WELFARE & INST. GODE.
NOT, DRINK {COHOLIC BEVERAGE ANDSTAY;OUT'OF PLACES WHERETHEY ARE THE CHIEF ITEM OF SALE. .. o
[J¥NOT .USE "ORLPOSSESS ANY "NARCOTICS\DANGEROUS:'OR RESTRICTED DRUGS OR ASSOCIATED PARAPHERNALIA EXCEPT
9 WITH VALIDERESCRIPTION, AND STAY,AWAY, FROM PLACES WHERE USERS: CONGREGATE. - '-_2
NOT ASSOCIATE. WITH PERSGNS KNOWN 8Y. _YOU,TO BE NARCOTIC OR DRUG USERS OR SELLERS.”
{7} SUBMITITO PERIODIC ANTI- NARCOTIC TESTS' AS' DIRECTED BY THE PROBATION OFFICER. e ; f
ENOT. WRITEZANY, PORTION'OF ANY  CHECKS, NOT HAVE BANK ACCOUNT‘ UPON

(PR

', MAINTAIN nssnoeucs AS APPROVED BY PROBATION OFFICER,
'SURRENDER 'DRIVER'S LICENSE.TO CLERK! OF;COURT.TO as
~NOT DRIVE 'A'MOTOR VEHICLE UNLESS [AWFY
“NOT OWN, USEOR POS sss NY O

- SUBMIT Hlsa PERﬁON
CEMENT: OFFICER WITH'OR wumo gy z’.‘ R L3
7OBEY ALL' LAWS, ORDERS,"RULES AND nesﬁﬂmons OF:. THE PjOBATION:oEPARTMENT AND OF THE COURT!

/EN. CREDIT,FOR, “/Qm Rﬁg% Jﬂ cus*roov
79 RUN CONSECUTIVELY/CO?ICURREN
AN .

',OF EXECUTION GRANTED 40 -

AR et ]

BN
D OR. HEVOKED

D BAIL, FIXED AT 3

2 o Y. N o * . .
CR G X RecalL No. ~ " ¢ I
F . J[BOND NO, 7 ’%"gﬂ )
o v L. [j OR DISCHARGED ON PROBA QN BT - - /. 3[
’ ; : S COUNTY CLERK

MINUTE om)sn sy, <[ ]IN CUSTODY OTHER MATTER
: %y
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", EXECUIVE OFFiCER  CLek Superior Court of California
714400 Enwin St Mall County OfLOS Angeles

F  Van Nuys, Ca. 91401

N
9,,~.
"

,
* e
“‘-.,““?( Ly PORN‘:,»'
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DATE: March 29,:'201 7

CASE'NO.: A804688 _

DEFENDANTS NAME: Frank Silva Roque DOB: Not Given

Your request for documents or information pertaining to the above case(s) cannot be
completed due to one or more of the foliowing reasons:

Full name of defendant and/or date of birth is needed.

Case number, violation date or violation charge(s) are needed.

Fee required (.50 cents per page) or ($25.00 for certiﬁcatioh) is needed.
Case is currently out of file. |

Incorrect Court or Agency; Correct Court or Agency is:

Misdemeanor case files are destroyed after (7) seven years, pursuant to
section 71008 of the Government Code. (if applicable)

XXXX After a thorough search of our record storage area -and our microfiche
indexing, no case file was found.

XXXX Other: Additionally the case is not in TCIS (Trial Court Information
System) so we cannot provide a docket/disposition. The only document
available from Case File Locator is a “Register of Actions”. This document
indicates a 1203.3/1203.4 Dismissal on page 2 and is enclosed.

This is to certify that the record(s) requested were not located for reasons state above.
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