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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT

No: 18-3158

United States of America

Plaintiff - Appellee

v.

• Christopher Scruggs

Defendant - Appellant

Appeal from U.S. District Court for the Northern District of Iowa - Dubuque
(2:17-cr-01048-LTS-l)

JUDGMENT

Before LOKEN, GRUENDER, and KOBES, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the 

district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district 

court in this cause is affirmed in accordance with the opinion of this Court.

November 22, 2019

Order Entered in Accordance with Opinion: 
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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®mtetr State# Court of Appeal#
Jfor tf)e Ctgljtl) Circuit

No. 18-3158

United States of America

Plaintiff - Appellee

v.

Christopher Scruggs

Defendant - Appellant

Appeal from United States District Court 
for the Northern District of Iowa - Dubuque

Submitted: October 10, 2019 
Filed: November 22, 2019

Before LOKEN, GRUENDER, and KOBES, Circuit Judges.

PER CURIAM.

Christopher Scruggs pleaded guilty to receipt of child pornography, in violation 

of 18 'U.S.C. § 2252(a)(2), (b)(1), and possession of child pornography, in violation 

of 18 U.S.C. § 2252A(a)(5)(B), (b)(2), and the district court1 sentenced him to

'The Honorable Leonard T. Strand, Chief Judge, United States District Court 
for the Northern District of Iowa.
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concurrent terms of 151 months in prison, at the bottom of the advisory Guidelines 

range, and five years of supervised release. The district court also ordered Scruggs 

to pay restitution of $21,500. On appeal, Scruggs argues in a brief filed pursuant to 

Anders v. California, 386U.S. 738 (1967), and in a prose supplemental brief, that the 

district court committed plain error in its application of an enhancement for Scruggs’s 

knowing distribution of the material at issue, and abused its discretion by imposing 

an unreasonable sentence. The Anders brief also raises a challenge to a portion of the 

restitution order. In addition, the parties have furnished supplemental briefs at this 

court’s request addressing application of the knowing-distribution enhancement under 

U.S.S.G. § 2G2.2(b)(3)(F), as modified in 2016 by Amendment 801, and relatedly 

whether the failure to consider an offense-level reduction under U.S.S.G. 
§ 2G2.2(b)(1) constituted plain error.

After careful review of the record, we conclude it was not plain error for the 

district court to impose the two-level enhancement under section 2G2.2(b)(3)(F) for 

Scmggs “knowingly engaging] in distribution” of child pornography given that 
Scruggs left dozens of child pornography “depictions” in a shared folder of his 

file-sharing software that were available on three different days over a seventeen-day 

span, acknowledged that he understood how his file-sharing software worked, and 

demonstrated that he generally had a measure of proficiency in using computers and 

the internet. See United States v. Smith, 910 F.3d 1047, 1056 (8th Cir. 2018) 

(upholding application of enhancementto sophisticated computer user who knew file­
sharing prdgram automatically shared images saved to shared folder, and who had 

substantial number of child pornography files in shared folder despite use of program 

designed to shred files); United States v. Kirlin, 859 F.3d 539, 543 (8th Cir. 2017) 

(reviewing for plain error Guidelines issue raised for first time on appeal).

It was also not plain error for the district court to decline to apply the two-level 
reduction under section 2G2.2(b)(1) because, regardless of Scruggs’s intent, it is 

undisputed that his conduct was not “limited to the receipt or solicitation” of child
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pornography where an investigator was able to download child pornography from 

Scruggs’s computer via file-sharing software. See, e.g., United States v. Abbring, 
788 F.3d 565, 568 (6th Cir. 2015) (concluding that “transfer or sharing,” “even 

without regard to knowledge,” precludes application of this two-level reduction); see 

also United States v. Shelabarger, 770 F.3d 714,718 (8th Cir. 2014) (holding that the 

defendant was not entitled to this two-level reduction where he had received a 

distribution enhancement that was supported by “ample evidence”).

The district court also did not abuse its discretion in ordering Scruggs to pay 

one of the victims $3,000 in restitution, which was reduced from the roughly $8,200 

suggested by the “1/n method,” which takes into consideration the number of 

defendants who have been ordered to pay restitution to the victim. See United States 

v. Bordman, 895 F.3d 1048, 1056-59 (8th Cir. 2018) (affirming a $3,000 

restitutionary award), cert, denied, 139 S. Ct. 1618 (2019). Finally, Scruggs’s 

sentence was not substantively unreasonable. See, e.g.. United States v. Maldonado. 
421 F. App’x 667, 668 (8th Cir. 2011) (unpublished) (per curiam) (concluding that 
a “bottom-of-the-guidelines sentence was not substantively unreasonable” 

defendant’s assertion that his “scant criminal history” warranted a lower sentence); 
United States v. Sanchez, 508 F. 3d 456,459-60 (8th Cir. 2007) (upholding sentence 

at the bottom of the Guidelines and noting that Guidelines accounted for defendant’s 

lack of criminal history).

over

The judgment of the district court is affirmed.
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT

No: 18-3158

United States of America

Appellee

v.

Christopher Scruggs

Appellant

Appeal from U.S. District Court for the Northern District of Iowa - Dubuque
(2:17-cr-01048-LTS-l)

ORDER

The petition for rehearing by the panel is denied.

January 03, 2020

Order Entered at the Direction of the Court: 
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

B-l
Appellate Case: 18-3158 Page: 1 Date Filed: 01/03/2020 Entry ID: 4867248
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AO 245 B&C (Rev. 01/17) Judgment and Amended Judgment in a Criminal Case
(NOTE: For Amended Judgment, Identify Changes with Asterisks (♦))

United States District Court
Northern District of Iowa

) JUDGMENT IN A CRIMINAL CASEUNITED STATES OF AMERICA
)
) Case Number: 0862 2:17CR01048-001v.
)

CHRISTOPHER SCRUGGS ) USM Number: 11071-090
)

ORIGINAL JUDGMENT
□ AMENDED JUDGMENT

Date of Most Recent Judgment: 
Reason for Amendment:

Jill M. Johnston
Defendant's Attorney

THE DEFENDANT:
H pleaded guilty to count(s) 1 and 2 of the Indictment filed on October 18, 2017

□ pleaded nolo contendere to count(s) 
which was accepted by the court.

[~~| was found guilty on count(s) ______________
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:
CountOffense EndedNature of OffenseTitle & Section

January 2014 118 U.S.C. §§ 2252(a)(2) Receipt of Child Pornography 
and 2252(b)(1)

2January 2014Possession of Child Pornography Including a 
Depiction Involving a Prepubescent Minor Who 
Had Not Attained 12 Years of Age

18 U.S.C.
§§ 2252A(a)(5)(B) 
and 2252A(b)(2)

of this judgment. The sentence is imposed pursuant toThe defendant is sentenced as provided in pages 2 through 
the Sentencing Reform Act of 1984.

□ The defendant has been found not guilty on count(s)

8

B Count(s) 3, 4, and 5 of the Indictment is/are dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States Attorney for this district withiaJO days of any change of name, residence, or 
mailing address until all fines, restitution, costs, and special assessments imposed byN^s jud/njn^jtre fully paid. If ordered to pay restitution, 
the defendant must notify the court and United States Attorney of material changes in el* 'circumstances.

Leonard T. Strand
Chief United States District Court Judge

Signature of JudgeName and Title of Judge

‘T/ai/iKSeptember 20, 2018
DateDate oflmposition of Judgment

Case 2:17-cr-01048-LTS Document 58 Filed 09/21/18 Page 1 of 8
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AO 245 B&C (Rev. 01/17) Judgment and Amended Judgment in a Criminal Case
(NOTE: For Amended Judgment, Identify Changes with Asterisks (*))

of 8Judgment — Page 2

CHRISTOPHER SCRUGGS 
0862 2:I7CR01048-001

DEFENDANT:
. CASE NUMBER:

PROBATION
□ The defendant is hereby sentenced to probation for a term of:

IMPRISONMENT
I The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total term of:

151 months. This term of imprisonment consists of a 151-month term imposed on Count 1 and a 151-month term imposed 
on Count 2 of the Indictment, to be served concurrently.

B The court makes the following recommendations to the Federal Bureau of Prisons:
It is recommended that the defendant be designated to FCI Englewood, Colorado.

It is recommended that the defendant participate in the Bureau of Prisons’ Residential Sex Offender Management 
Program.

H The defendant is remanded to the custody of the United States Marshal.

1~1 The defendant must surrender to the United States Marshal for this district:

f~~l a.m. □ p.m. oilEJ at

[~~1 as notified by the United States Marshal.

I~1 The defendant must surrender for service of sentence at the institution designated by the Federal Bureau of Prisons: 

f~l before 2 p.m. on

[~1 as notified by the United States Marshal.

□ as notified by the United States Probation or Pretrial Services Office.

RETURN
1 have executed this judgment as follows:

Defendant delivered on to

, with a certified copy of this judgment.at

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL

Case 2:17-cr-01048-LTS Document 58 Filed 09/21/18 Page 2 of 8
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AO 245 B&C (Rev. 01/17) Judgment and Amended Judgment in a Criminal Case
(NOTE: For Amended Judgment, Identify Changes with Asterisks (*))

of 83Judgment—Page
CHRISTOPHER SCRUGGS 
0862 2:17CR01048-001

DEFENDANT: 
CASE NUMBER:

SUPERVISED RELEASE

■ Upon release from imprisonment, the defendant will be on supervised release for a term of:
5 years. This term of supervised release consists of a 5-year term imposed on Count 1 and a 5-year term imposed 
Count 2 of the Indictment, to be served concurrently.

on

MANDATORY CONDITIONS OF SUPERVISION

1) The defendant must not commit another federal, state, or local crime.

2) The defendant must not unlawfully possess a controlled substance.

3) The defendant must refrain from any unlawful use of a controlled substance.
The defendant must submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests 
thereafter, as determined by the court.

fl The above drug testing condition is suspended, based on the court’s determination that the defendant poses a low risk 
of future controlled substance abuse. (Check, if applicable.)

4) B The defendant must cooperate in the collection of DNA as directed by the probation officer. (Check, if applicable.)

5) B The defendant must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901,
et seq.) as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location 
where the defendant resides, works, and/or is a student, and/or was convicted of a qualifying offense. (Check, if applicable.)

6) □ The defendant must participate in an approved program for domestic violence. (Check, if applicable)

The defendant must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the 
attached page.

Case 2:17-cr-01048-LTS Document 58 Filed 09/21/18 Page 3 of 8
c-3



AO 245 B&C (Rev. 01/17) Judgment and Amended Judgment in a Criminal Case
(NOTE: For Amended Judgment, Identify Changes with Asterisks (♦))

ofJudgment—Page .

CHRISTOPHER SCRUGGS 
0862 2:17CR01048-001

DEFENDANT: 
CASE NUMBER:

STANDARD CONDITIONS OF SUPERVISION

As part of the defendant’s supervision, the defendant must comply with the following standard conditions of supervision. These 
conditions are imposed because they establish the basic expectations for the defendant’s behavior while on supervision and identify the 
minimum tools needed by probation officers to keep informed, report to the court about, and bring about improvements in the defendant’s 
conduct and condition.

1) The defendant must report to the probation office in the federal judicial district where the defendant is authorized to reside within 
72 hours of the time the defendant was sentenced and/or released from imprisonment, unless the probation officer instructs the 
defendant to report to a different probation office or within a different time frame.

2) After initially reporting to the probation office, the defendant will receive instructions from the court or the probation officer 
about how and when the defendant must report to the probation officer, and the defendant must report to the probation officer as 
instructed. The defendant must also appear in court as required.

3) The defendant must not knowingly leave the federal judicial district where the defendant is authorized to reside without first' 
getting permission from the court or the probation officer.

4) The defendant must answer truthfully the questions asked by the defendant’s probation officer.
5) The defendant must live at a place approved by the probation officer. If the defendant plans to change where the defendant lives 

or anything about the defendant’s living arrangements (such as the people the defendant lives with), the defendant must notify 
the probation officer at least 10 days before the change. If notifying the probation officer in advance is not possible due to 
unanticipated circumstances, the defendant must notify the probation officer within 72 hours of becoming aware of a change or 
expected change.

6) The defendant must allow the probation officer to visit the defendant at any time at the defendant’s home or elsewhere, and the 
defendant must permit the probation officer to take any items prohibited by the conditions of the defendant’s supervision that he 
or she observes in plain view.

7) The defendant must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer 
excuses the defendant from doing so. If the defendant does not have full-time employment, the defendant must try to find full- 
time employment, unless the probation officer excuses the defendant from doing so. If the defendant plans to change where the 
defendant works or anything about the defendant’s work (such as the defendant’s position or the defendant’s job responsibilities), 
the defendant must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10 
days in advance is not possible due to unanticipated circumstances, the defendant must notify the probation officer within 72 
hours of becoming aware of a change or expected change.

8) The defendant must not communicate or interact with someone the defendant knows is engaged in criminal activity. If the 
defendant knows someone has been convicted of a felony, the defendant must not knowingly communicate or interact with that, 
person without first getting the permission of the probation officer.

9) If the defendant is arrested or questioned by a law enforcement officer, the defendant must notify the probation officer within 72 
hours.

10) The defendant must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., 
anything that was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as 
nunchakus or tasers).

11) The defendant must not act or make any agreement with a law enforcement agency to act as a confidential human source or 
informant without first getting the permission of the court.

12) As directed by the probation officer, the defendant must notify third parties of risks that may be occasioned by the defendant’s 
criminal record or personal history or characteristics and must permit the probation officer to make such notifications and to 
confirm the defendant’s compliance with such notification requirement.

13) The defendant must follow the instructions of the probation officer related to the conditions of supervision.

Case 2:17-cr-01048-LTS Document 58 Filed 09/21/18 Page 4 of 8
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AO 245 B&C (Rev. 01/17) Judgment and Amended Judgment in a Criminal Case
(NOTE: For Amended Judgment, Identify Changes with Asterisks (*))

8of5Judgment—Page

CHRISTOPHER SCRUGGS 
0862 2:17CR01048-001

SPECIAL CONDITIONS OF SUPERVISION
The defendant must comply with the following special conditions as ordered by the Court and implemented by the 
United States Probation Office:

The defendant must not have contact during the defendant’s term of supervision with the individual set forth 
in paragraph 76 of the presentence report, in person or by a third party. This includes no direct or indirect 
contact by telephone, mail, email, or by any other means. The United States Probation Office may contact the 
aforementioned individual(s) to ensure the defendant’s compliance with this condition.

The defendant must submit the defendant’s person, property, house, residence, vehicle, papers, computers [as 
defined in 18 U.S.C. § 1030(e)(1)], other electronic communications or data storage devices or media, or office, 
to a search conducted by a United States Probation Officer. Failure to submit to a search may be grounds for 
revocation of release. The defendant must warn any other occupants that the premises may be subject to 
searches pursuant to this condition. The United States Probation Office may conduct a search under this 
condition only when reasonable suspicion exists that the defendant has violated a condition of supervision and 
that the areas to be searched contain evidence of this violation. Any search must be conducted at a reasonable 
time and in a reasonable manner.

The defendant must allow the United States Probation Office to install computer monitoring software on any 
computer [as defined in 18 U.S.C. § 1030(e)(1)] that is used by the defendant. To ensure compliance with the 
computer monitoring condition, the defendant must allow the United States Probation Office to conduct initial 
and periodic monitoring and inspections of any computers [as defined in 18 U.S.C. § 1030(e)(1)] subject to 
computer monitoring. This monitoring and said inspections will be conducted to determine whether the 
computer contains any prohibited data prior to the installation of the monitoring software, whether the 
monitoring software is functioning effectively after its installation, and whether there have been attempts to 
circumvent the monitoring software after its installation. The defendant must warn any other people who 
these computers that the computers may be subject to monitoring and inspections pursuant to this condition.

The defendant must not knowingly view, possess, produce, or use any materials that depict sexually explicit 
conduct as defined in 18 U.S.C. § 2256, or any form of sexually stimulating, sexually oriented, or pornographic 
materials. Further, the defendant must not knowingly enter any establishment that derives a substantial 
portion of its income from the distribution or exhibition of these materials.

The defendant must not knowingly have contact with children under the age of 18 (including through letters, 
communication devices, audio or visual devices, visits, electronic mail, the Internet, or any contact through a 
third party) without the prior written consent of the United States Probation Office. The United States 
Probation Office may work with the defendant and the defendant’s family to set up supervised 
communications and visits with the defendant’s biological and legally adopted children.

The defendant must not knowingly be present at places where minor children under the age of 18 are 
congregated, such as residences, parks, beaches, pools, daycare centers, playgrounds, and schools without the 
prior consent of the United States Probation Office.

DEFENDANT: 
CASE NUMBER:

1.

2.

3.

use

4.

5.

6.

Continued on following page.

Case 2:17-cr-01048-LTS Document 58 Filed 09/21/18 Page 5 of 8
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CHRISTOPHER SCRUGGS 
0862 2:17CR01048-001

SPECIAL CONDITIONS OF SUPERVISION

DEFENDANT: 
CASE NUMBER:

The defendant must comply with the following special conditions as ordered by the Court and implemented by the United States Probation 
Office:

The defendant must participate in a mental health evaluation, which may include an evaluation for sex 
offender treatment. The defendant must complete any recommended treatment program, and follow the rules 
and regulations of the treatment program. The defendant will be required to submit to periodic polygraph 
testing at the discretion of the United States Probation Office as a means to ensure that the defendant is in 
compliance with the requirements of the defendant’s supervision or treatment program. The defendant must 
take all medications prescribed to the defendant by a licensed medical provider.

The defendant must pay any fine, restitution, and/or special assessment imposed by this judgment

For as long as the defendant owes any fine, restitution, and/or special assessment imposed by this judgment, 
the defendant must provide the United States Probation Office with access to any requested financial 
information.

For as long as the defendant owes any fine, restitution, and/or special assessment imposed by this judgment, 
the defendant must not incur new credit charges or open additional lines of credit without the approval of the 
United States Probation Office unless the defendant is in compliance with the installment payment schedule.

7.

8.

9.

10.

These conditions have been read to me. I fully understand the conditions and have been provided a copy of them. Upon a finding of a 
violation of supervision, I understand the Court may: (1) revoke supervision; (2) extend the term of supervision; and/or (3) modify the 
condition of supervision. -j

DateDefendant

DateUnited States Probation Officer/Designated Witness

Case 2:17-cr-01048-LTS Document 58 Filed 09/21/18 Page 6 of 8
iC 7-
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AO 245 B&C (Rev. 01/17) Judgment and Amended Judgment in a Criminal Case (NOTE: For Amended Judgment, Identify Changes with Asterisks (*))
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CHRISTOPHER SCRUGGS 
0862 2:17CR01048-001

DEFENDANT: 
CASE NUMBER:

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

JVTA Assessment1 RestitutionFineAssessment
$ 21,500SOSO$200TOTALS

. An Amended Judgment in a Criminal Case(A0245Q will be entered□ The determination of restitution is deferred until 
after such determination.

■ The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified 
otherwise in the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal 
victims must be paid before the United States is paid.

Priority or PercentageRestitution OrderedTotal Loss2Name of Payee 
Victim(s), the amount(s) of 
restitution, and the priority 
or percentage are listed in 
an Appendix to this 
Judgment that has been 
filed under seal

$$TOTALS

□ Restitution amount ordered pursuant to plea agreement $ _______________________

□ The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the 
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject 
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

■ The court determined that the defendant does not have the ability to pay interest and it is ordered that:

| the interest requirement is waived for the Q fine |

| | the interest requirement for the Q fine Q restitution is modified as follows:

'Justice for Victims of Trafficking Act of 2015, 18 U.S.C. § 3014.
bindings for the total amount of losses are required under Chapters 109A, 110,110A, and 113 A of Title 18 for offenses committed on or 

after September 13, 1994, but before April 23, 1996.

restitution.

Case 2:17-cr-01048-LTS Document 58 Filed 09/21/18 Page 7 of 8
c-7
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CHRISTOPHER SCRUGGS 
0862 2:17CR01048-001

DEFENDANT: 
CASE NUMBER:

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

due immediately,;balance dueA fl Lump sum payment of $

0 not later than ___
B in accordance with

200

> or
□ E,or I F below; or

□ C, □ D,or 0 F below); or

□ C, □ D,
B 0 Payment to begin immediately (may be combined with

over a period of 
(e.g., 30 or 60 days) after the date of this judgment; or

over a period of 
(e.g., 30 or 60 days) after release from imprisonment to a

(e.g., weekly, monthly, quarterly) installments of $C 0 Payment in equal
(e.g., months or years), to commence

(e.g., weekly, monthly, quarterly) installments of $D 0 Payment in equal
(e.g., months or years), to commence

term of supervision; or

(e.g., 30 or 60 days) after release fromE 0 Payment during the term of supervised release will commence within______________
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F B Special instructions regarding the payment of criminal monetary penalties:
If any of the defendant's court ordered Financial obligations are still owed while the defendant is incarcerated, the 
defendant must make monthly payments in accordance with the Bureau of Prisons Financial Responsibility Program. 
The amount of the monthly payments will not exceed 50% of the funds available to the defendant through institution or 
non-institution (community) resources and will be at least $25 per quarter. If the defendant still owes any portion of the 
financial obligation(s) at the time of release from imprisonment, the defendant must pay it as a condition of supervision 
and the United States Probation Office will pursue collection of the amount due pursuant to a payment schedule 
approved by the Court. The defendant must notify the United States Attorney for the Northern District of Iowa within 
30 days of any change of the defendant's mailing or residence address that occurs while any portion of the financial 
obligation(s) remains unpaid.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due 
during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’ Inmate 
Financial Responsibility Program, are made to the clerk of the court.

The defendant will receive credit for all payments previously made toward any criminal monetary penalties imposed.

0 Joint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount, 
and corresponding payee, if appropriate.

O The defendant must pay the cost of prosecution.

O The defendant must pay the following court cost(s):

O The defendant must forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, 
(5) fine interest, (6) community restitution, (7) JVTA assessment, (8) penalties, and (9) costs, including cost of prosecution and court 
costs.

Case 2:17-cr-01048-LTS Document 58 Filed 09/21/18 Page 8 of 8
C-8
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THE COURT: Please be seated.1IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF IOWA 

EASTERN DUBUQUE DIVISION THE CLERK: In United States of America versus•2

Christopher Scruggs, Case Number 17CR1048, United States 
Probation is represented by Moria Vaughan.

3UNITED STATES OF AMERICA,
Counsel, please4Plaintiff,

5 state your appearance.No. CR17-1048-LTSvs.
Mark Tremmel, U.S. Attorney's Office.6 MR. TREMMEL:TRANSCRIPT OF 

SENTENCING
CHRISTOPHER SCRUGGS,

THE COURT: Good afternoon.7Defendant.
Jill Johnston on behalf of Mr. Scruggs. 

Good afternoon to both of you.

MS. JOHNSTON:8
And forTHE COURT:9The Sentencing held before the Honorable Leonard T. 

Strand, Chief Judge of the United States District Court for the 
Northern District of Iowa, at the Federal Courthouse, 111 
Seventh Avenue Southeast, Cedar Rapids, Iowa, September 20, 
2018, commencing at 1:02 p.m.

And because our courtthe record, Mr. Scruggs is present.10

reporter is participating by video today, I'd ask everybody to 
remain seated and close to the microphone so she can hear us.

11

12
APPEARANCES

We are here for sentencing in this case. Mr. Scruggs13
For the Plaintiff: MARK TREMMEL, ESQ.

Assistant United States Attorney 
111 Seventh Avenue Southeast 
Cedar Rapids, IA 52401 '

has pled guilty to two counts of an indictment. Count 1 charged 
receipt of child pornography. Count 2 charged possession of 
child pornography including a depiction involving a prepubescent

14

15

16JILL M. JOHNSTON, ESQ. 
Assistant Federal Defender 
Suite 290
222 Third Avenue Southeast 
Cedar Rapids, IA 52401

For the Defendant:
minor or minor who had not attained 12 years of age.17

I have reviewed the presentence report and other18

materials submitted before the hearing.19Moria Vaughan, U.S. ProbationAlso present:
Ms. Johnston, did you have a full and complete 

opportunity to go through the presentence report with your

20Shelly Semmler, RMR, CRR 
320 Sixth Street 
Sioux City, IA 51101 
(712) 233-3846

Reported via VTC by:

21

client?22

MS. JOHNSTON: Yes, Your Honor.23

THE.COURT: Okay. Thank you. Both sides.have 
submitted exhibits in advance of the hearing. Mr. Tremmel, I

24

2$

Contad Shelly Seimkr el 1712)233-3346 or ehdly_oeim6erekme.tMcoirti.joY
Case 2:17-cr-01048*LTfi 50

Canted Shelly Seimler el (712)233-3846 or ohelfy.jemikreiand.iMcourtt.fov
Case 2:17-cr-01048-LTfi 50

43

Any objection, Mr. Tremmel?THE COURT' 1believe it was .Government's Exhibit 1 through 5; is that1
MR. TREMMEL: No, Your Honor.22 correct?
THE COURT: Okay. Defense Exhibits A through P are 

received, and Exhibits A, C, E, F, and G will be maintained

3MR. TREMMEL: Yes, Your Honor.3

4THE COURT: Would you like to offer those?

MR. TREMMEL: Government offers Exhibits 1 through 5

4

under seal.5• 5

66 under seal, Your Honor.
(Defendant Exhibits A through P were admitted.)77

8(Exhibits 1 through 5 were offered.)8
And I did have a chance to review all ofTHE COURT:

the exhibits including the interviews in Government Exhibits 1

Having said that, if any party 
wants to play, for example, any portions of the interviews or 
bring other parts of the exhibits to my attention during the 
hearing, that's perfectly fine.

that I have had the chance to review all of those in advance.

99 r
10THE COURT: Any objection, Ms. Johnston?10

and 2 in advance of the hearing.11MS. JOHNSTON: No, Your Honor.11

12• THE COURT: Government Exhibits 1 through 5 are12

13received and will be maintained under seal.’13
r I just want everybody to know1414

(Government Exhibits 1 through 5 were -admitted.) 1515
Does any party intend to present any testimony or1616

other evidence that we haven't discussed yet today?THE COURT: Then the defense exhibits I believe went 1717

Mr. Tremmel?18from A through P. Is that correct, Miss Johnston?16
MR. TREMMEL: No, Your Honor.19MS. JOHNSTON: That is correct, Your Honor.19
THE COURT: Ms. Johnston?20THE COURT: Would you,like to offer those?

MS. JOHNSTON: I would. Your Honor, and I’d ask that 
A, C, E, F, and G be under seal’.

20
MS. JOHNSTON: Yes, Your Honor. I do have one2121

witness, but I believe he'll be brief.2222
Okay. We'll get to the witness in a -few23 THE COURT:23

minutes here.24(Exhibits A through P were offered.)24
Mr. Tremmel, under the sentencing guidelines, is the2525
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1 government moving for the additional one-level reduction under 1 THE COURT: Ms. Johnston?

22 3E1.1(b)? MS. JOHNSTON: Yes, Your Honor.

THE COURT: Okay. So we have a situation here where3 3MR. TREMMEL: Yes, Your Honor.

THE COURT: That-is granted. Mr. Scruggs will receive 
a total of three levels of reduction in the offense level based

the government is asking for either an upward departure or4 A

S 5 variance and the defense is asking for a downward departure or

variance from the guideline range.. And let’s talk about the6 on acceptance of responsibility. While I know there are various 6

government's motion first.7 matters in dispute here including I think the issue that Or, Ms. Johnston, let me ask, would7

it fit better to have your witness testify first before we start 
arguing about the motions?

Ms. Johnston wants to present a witness on, it's my8 8

/understanding the basic guideline calculations are not in9 9

Your Honor, I don't know that it really10 dispute. Is that correct, Mr. Tremmel? 10 MS. JOHNSTON:

I guess I'll leave it up to you what you want to do.11 11 matters.MR. TREMMEL: Yes, Your Honor.

Yeah, it —12 THE COURT: Ms. Johnston, do you agree? 12

Really if you have your witness ready, why 
don't we just go ahead and get all the evidence in, and then we 

So whenever your — if your witness is

13 MS. JOHNSTON: I do agree, Your Honor. 13 THE COURT:

THE COURT: Okay. The presentence report finds a14 14

total offense level here of 34, a criminal history category of can argue the motion.15 15

That results in an advisory sentencing guideline range of ready now, let's go ahead.16 161.

17 And because there are no objections to those basic 
guideline findings, I do adopt the presentence report on the

17 We're ready, Your Honor.151 to 188. MS. JOHNSTON:

THE COURT: All right.1818

At this time I'd call Jesse Evilsizerissue of the United States Sentencing Guidelines. 19 MS. JOHNSTON:19

Do you want him to go here or —to the stand.20 I'll note by statute on Count 1 the term of 20

imprisonment ranges from 5 to 20 years; Count 2, it's 0 to 20 THE COURT: Over there.- Yep. Please come on up here21 21

in front of me, sir, and I'll swear you in. Would you please22 And then for both Counts 1 and 2 by statute the term of 22years.

supervised release is 5 years to life. Do the parties agree raise your right hand.2323

JESSE EVILSIZER, DEFENDANT'S WITNESS, SWORN .with those statutory ranges? Mr. Tremmel?24 24

THE COURT: Okay. Thank you. Please have a seat to2525 MR. TREMMEL: Yes, Your Honor.
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And what’s your marital status?your left there in the witness box. And would you stay close to 1 Q.1

Just currently in a relationship with my girlfriend. 
Do you have any children?

that microphone and pull it down. Our court reporter's actually 2 A.2

by video, so it’s really important that we be close to 3 Q.3

A. I do. I have a three-month-old daughter.Sir, would you tell us your full name and spell 4microphones.4

Q. . Now, Jesse, you know Chris Scruggs; is that right?5your last name, please.5

Jesse Evilsizer, E-v-i-l-s-i-z-e-r. A. Yes, I do.66 THE WITNESS:

And how do you know Mr. Scruggs?7THE COURT: Okay. Thank you. Q.7

He was my Big Brother.

And when you say Big Brother, are you referring to the Big

8 A.8 Ms. Johnston, you may proceed.

9MS. JOHNSTON: Thank you. Q.9

Brothers, Big Sisters program?10•DIRECT EXAMINATION10

11 A. Yep.11 BY MS. JOHNSTON:

And how long was he your Big Brother?12 Q.Jesse, how old are you?12 Q

A. Three to -five years.

Q. Do you remember approximately what ages you were during the

13Eighteen.13 A

And what town do you live in? 1414 Q

time that Mr. Scruggs was your Big Brother?1515 Dubuque, Iowa.A

I believe I was 13 up until 16 or 17.16How long have you lived in Dubuque? A.16 Q

And why did the Big Brother relationship end at some point?17 Q.My whole life.17 A

I was just getting older, became a teenager, kind of 
started doing my own thing.

And during the time frame that Chris was your Big Brother,

18 A.And do you work, Jesse?18 Q

I work at Brazen Open Kitchen and Bar. 1919 I do.A

20 Q.And what do you do there?20 Q

did you spend time with him on the. weekends?21I make salads and desserts.. 21 A

On the weekends, during the week.22 A.So essentially you’re kind of a prep cook?22 Q

2*3 Would you spend time with him every weekend?Q.23 Yep.A

A. • Just about, yeah.24And how far did you go to school?24 Q

And how many times do you think or how many times a week do25 Q.I graduated high school.25 A.
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Did you share a bed in the room?1 Q.you think you spent time with him during the week?

Maybe once or twice during the week and then on the

1

A. No. There was two beds.22 A.

You mentioned that you traveled to Colorado with him. How3 Q-weekend.3

many times did you go to Colorado with him?4And what types of activities did you and Mr,. Scruggs do4 Q.

5 A. Just once.together?5

And where did you stay when you went to Colorado with him?We played basketball. We played Civilization on his 
computer, played with his dog Noah, lots of frisbee, worked on

6 Q.6 A.

His parents* house.7 A.7

And did you stay in the same bedroom with him?6 Q.his house, fixed up my bike.8

9 A. No.During the time that Mr. Scruggs was your Big Brother, did 
you ever spend the night at his house?

9 Q.

And you mentioned you traveled someplace else. I think you10 Q.10

said the motorcycle museum?11Not at his house, no.11 A.

A. Yeah.12Did you ever travel out of town with him?12 Q.

Where’s that at?13 Q.A. Yeah.13

I thinkIt’s off the highway on the way to Cedar Rapids.14 A.On how many occasions do you think you did that?14 Q.

it might be Marion.ISA. We went to Chicago. We went to Colorado. We went to theIS

16 Q. Not sure?motorcycle museum. About all I can remember.16

A. Not quite sure, no.17Q. Let’s start with Chicago. You mentioned you traveled there17

q. All right. Did you and he stay overnight somewhere on that18How many times did you go to Chicago with him?with him.18

trip?19I think it was just once.19 A.

20 A. No.And what types of things did you do in Chicago?20 <3.

Did you ever go to the Wisconsin Dells with Mr. Scruggs?21We went to the science museum. Q-We went to the aquarium.

And did you stay overnight in Chicago?

21 A.

A. Yeah.2222 Q.

And did you stay in a hotel when you went there, or did you23 Q.A. Yeah.23

go camping when you were there?24Did you and Mr. Scruggs share a room?24 Q.

We went camping.25 A.25 A. Yep.
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12 ,11

Did you share a tent with him? A. Yeah.11 Q.

And in that e-mail you described Mr. Scruggs as one of the2 Q.2 A. Yeah.

only positive male influences in your life.3And what'd you do up in the Dells?

We went to Devil's Lake State Park, did some hiking, pretty 
much just sightseeing.

During all of the times that you spent with Mr. Scruggs,

3 Q.

4 A. Yeah.4 A.

Is that how you still feel about him today?5 Q.5

A. Yeah, absolutely.66 Q.

And that’s despite the fact that you know what he's charged7 Q.did he ever touch you sexually or rape you?7

with and what's going on here?88 A. No.

A. Yeah.9Did he ever attempt to touch you sexually?9 Q.

And is everything that you said in that character reference10 Q.10 A. No.

e-mail still true today? 
Yeah, absolutely.

11Did you ever even get a strange feeling when you spent time11 Q-

12with Mr. Scruggs that he was sexually attracted to you? A.12

Ms! JOHNSTON: Thank you. I don’t have any more13Not even the littlest bit.13 A.

questions for you.Did he ever do or say anything that made you think he was 1414 Q.

THE COURT: Cross-examination?ISIS sexually attracted to you?

MR. TREMMEL: No questions, Your Honor.16Not at all. •16 A.

THE COURT: Okay, sir. You are excused. Thank you.17Did you spend time at Mr. Scruggs' house?17 Q.

THE WITNESS: Thank you18A. Yeah.• 18

MS. JOHNSTON: Your Honor, the defense has no furtherAnd while you were there, did you ever see any type of 1919 Q.

witnesses.20pornography at his house?20

THE COURT: Okay. Thank you.2121 A. Nope.

Mr. Tremmel, any rebuttal evidence?22Did you ever see him looking at any type of pornography?22 Q.

MR. TREMMEL: No, Your Honor.2323 A. Nope.

THE COURT: Okay. Let’s hear argument then. ItDo you remember sending an e-mail to my investigator that 2424 Q.

probably makes sense to do it all together. Obviously the25was kind of a character reference letter for Mr. Scruggs?25
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he gave about the hotel being a Country Inn and it was. He 
recalled the room as 110 or something like that. They stayed in

government is seeking an upward variance or departure.1 The 1

2 defense is seeking downward, and really just I'd like to hear 2

room 112. He said they ended up walking to Piggly Wiggly,3 all of the parties' thoughts generally on what the appropriate 3

4 sentence here, whether it's upward, downward, in the range, or walked to Subway, and it was within walking distance to both of4

5 So, Mr. Tremmel, I’ll start with you. And he stated it had a hot tub in the room and awherever it might be. 5 those.

MR. TREMMEL: Your Honor, first we would note that jacuzzi. Now, the defendant, you know, has stated that he6 6

7 in — regarding the prior witness, the defendant did say in doesn't dispute those.7 But that is some corroboration of

paragraph 16.of the presentence report that he did at times find details of that.8 8

•9 himself sexually attracted to him but that he had never acted So the government would argue that the Court should9

As we noted in our sentencing10 upon those feelings. depart upward based on that.10

Your Honor, the departure is based upon the incident memorandum, the departure only applies if an incident qualifies 
And so the other incidents alleged in

11 11

with J.F. in Illinois.12 And the Court has had the opportunity to 12 under the statute.

review the videos and the other exhibits, the exhibits by the13 Wisconsin wouldn't qualify for the departure. The Court could13

defense. consider everything under 3553(a).14 - 14

understand the arguments that the defendant is15 And 15 And so we would ask for an upward departure as

making and Dr. Thompson's criticism. Dr. Thompson did not find outlined in our sentencing memo for three levels or,16 16

strong evidence of interviewer bias in his words. alternatively, an upward variance based on all the factors under17 We would note 17

that despite some of the inconsistencies there is corroboration 3553(a). Thank you.18 18

for what J.F. said, and that is as laid out in our sentencing19 19 THE COURT: Okay. Thank you.

Ms. Johnston, would you like to argue on behalf of20 20memo.

As far as the hotel and the grocery store?21 THE COURT: 21 Mr. Scruggs?

22 22 MS. JOHNSTON: Yes, Your Honor. Thank you. YourMR. TREMMEL: Yes.

THE. COURT: In other words, the trip apparently Honor, in regards to the government's request for an upward 
departure, I’ll first start with the allegations by J.F. We

23 23

24 occurred. 24

respectfully argue that the government has not met its burden of25 MR. TREMMEL:. That's correct. There are details that 25
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proving beyond — or by a preponderance of the evidence that actions of his therapist.11

Secondly, Your Honor, there's just no disputing herethose allegations are true and that the Court should not depart2 2

that J.F. is a messed-up kid. It's sad to say, and certainly33 upward because of that.

But this is a kid who comes from a family 
Apparently his stepfather sexually 

assaulted multiple siblings of J.F., and J.F. was aware of that. 
There's also allegations that J.F. perpetrated on his younger

So he's somebody who’s had a very chaotic upbringing.

nobody's blaming him.The only evidence that the government has presented4 4

who's had a lot of issues.are the two videotaped interviews by J.F.5 And we know from that 5

first interview that J.F. said nothing happened. And really it 66

seemed like all he was concerned about during that interview was 77

getting his property back, 
interview that he made the allegations regarding Mr. Scruggs.

And*then it wasn't until the second 8 brother.8

He also has a lifelong history of developmental 
challenges, learning problems, and disruptive and aggressive 
behavior which is noted on page 9 of Dr. Thompson's report.

These are also things which call — or caused Dr. Thompson to 
call into question the reliability of the statements made in the

99

We certainly agree with Mr. Tremmel when Mr. Tremmel 1010

said that Dr. Thompson did not find strong evidence of 1111

interviewer bias when J.F. was being interviewed. 12But12

Dr. Thompson did find a number of things that caused him to 1313

interview with J.F.question the reliability of the interviews of J.F. and, 1414

And I think something that's really important, Yourtherefore, raises questions about whether the allegations are - 1515

Honor, is the fact that we know J.F. lied. The government1616 true.

describes some of the lies as flippant. And I think that's trueThe first is the fact that J.F. wasn't interviewed 1717

in regards to where he said that Mr. Scruggs was a pothead and aright away after he disclosed the alleged abuse. He disclosed 1818

But some of the other lies were not flippant wherecrackhead.He talked to his therapist. His therapist wanted to meet 19it19

he said that Mr. Scruggs had a brother who went to the amusementwith him at least one more time before he was interviewed by the 2020

park with them, when he said that he went to the police station 
after Mr. Scruggs abused him.

And Dr. Thompson said that that's 21Child Protection Center.21

We know that's not true becausecertainly a red flag. It should not have happened. 2222

the police looked into that and then this whole story aboutWe also know from Dr. Thompson's report that he has 2323

having some kind of jail-type bars on his windows to keepserious concerns about misattribution errors by J.F. due to his 2424

This is a kid who for whatever reason lies.chaotic upbringing and his family life and also, again, the 25 Mr. Scruggs away.25
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know, the description of what was depicted in the images, thatAnd then the final factor we're really asking you to 11

give weight to in determining if the government has met its occurs in all of our cases these days. And the fact that22

Mr. Scruggs had been looking at child pornography for a numberburden on this issue is that even the foster care system and the 33

people who do training acknowledge that foster kids lie and they 
make false allegations of abuse.

of years, that's very common as well.44

That was Defense Exhibit D. And so we submit that there's nothing about the factsS5

of this case that would warrant an upward departure because it'sAnd I referenced pages 3 through S. You know, they themselves6 6

acknowledge that the incidents of false allegations of abuse just not significantly different from other child pornography77

occurs at a far higher rate than founded cases of abuse in 
foster and adoptive homes. And we just submit that'these

8 cases that come before the court.8

Your Honor, do you want me to also just go ahead and99

allegations by J.F. are simply another example of these make my arguments for a downward as well at this time?10 10

recognized false allegations. THE COURT: Yeah, go ahead. And then I'll, have11 11

resist the government's request for an upward 12 Mr. Tremmel respond.12 So

MS. JOHNSTON: Thank you. Your Honor, I'm not going 
to belabor this. I'll pretty much just stand on my brief. To 
just sum it up, though, we're asking for a-downward departure

departure or variance based on those grounds.13 13

We also resist the government's request for an upward14 14

departure or variance based on the facts and circumstances of15 15

this case. The government refers to the number of images that due to Mr. Scruggs’ essential lack ofa criminal history.16 16 He's

were found on Mr. Scruggs' devices, the types of — the types of17 17 got no record other than some citations. He's a man who's

depictions and the images, and then also the length of time that always been employed and been a productive part of society. He18 18

it appears that Mr. Scruggs had been looking at child19 19 comes from a stable family, and he still has the support of his 
friends and his family.

Further, he cooperated with law enforcement during

20 pornography. 20

Your Honor, these are not -- I should say the facts of21 21

this case are not so different than the facts of any other child22 their investigation to the point of giving them what he believed22

pornography case that it takes this case out of the heartland23 to be the password for his encrypted files. I don't believe law23

such that an upward is warranted.' It's not uncommon to have' 24 24 enforcement was actually able to get into those files. But it
thousands and thousands of images in these cases. As we all25 was an extremely long password, and Mr. Scruggs did his best at25
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19 20

telling them what he thought the password was.1 that he wasn’t going to do that. He did choose to do that.1.

There's also evidence in this case that Mr. Scruggs2 When you choose to participate in foster care, you know you’re2

tried not to share any of the files that he had downloaded, and3 going to be dealing with troubled kids.3

he did that by deleting them and also by not solely using4 4 I would also say that during the first-interview J.F.

5 peer-to-peer technology when seeking out the child pornography. 5 . expressed the concern about was — is he going to prison. And

And then I think perhaps most importantly for our' 6 6 you can understand why there would be some loyalty to

7 request for a downward variance is the fact that in Defendant’s Mr. Scruggs and why kids do change their minds.7 In regard —

Exhibit'C which is the report from Elizabeth Griffin, she8 about disclosing, that that’s a very, very difficult thing for a8

determined that he was a low risk for reoffending, both either9 child to do.9

10 hands-on or in just getting involved with child pornography 10 In regards to the other arguments for a downward'

again.11 variance, I think the length of time, the nature of the images,11

12 And so submit, Your Honor, that for all of these the number of the images are aggravating factors more than in —12

reasons and for the other reasons outlined in the brief that a13 more images here than in some other cases.13

We believe that a14 downward variance is warranted in this case. So for all the reasons outlined, we would ask the14

shorter time in prison coupled with a lengthy term of15 15 Court to depart or vary upwards. If the Court decides not to

supervision would better serve the goals of sentencing.16 Thank 16 depart or vary upwards, then the government would ask for a

17 17 sentence at the top of the guideline range. Thank you.you.

18 THE COURT: Okay. Thank you. 18 THE COURT: Okay. Thank you.

And, Mr. Tremmel, would you like to respond either on19 19 Ms. Johnston, anything further on the request for a

the upward or downward arguments?20 downward variance?20

21 MR. TREMMEL: Your Honor, just briefly-. The defense 21 MS. JOHNSTON: No, Your Honor. Thank you.

argues that it's about — it's well recognized about foster22 22 I'm going to give the issues moreTHE COURT: Okay.

children making false allegations for various reasons.23 23 thought as we go on and cover some other matters here.

Defendant chose*to participate in foster care. There was an24 24 Let's talk about special conditions. At one point I
issue when he was detained in Wisconsin about the understanding25 know the defense had objected to two of the special conditions25
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understand.. Hopefully we're making progress there. •-

Any other concerns or objections about the proposed 
special conditions? Mr. Tremmel, I'll start with you.

I'm looking at paragraphs 76 through 8S of1 that are proposed. 1

the presentence report. I believe the defense waived the2 2

objection to paragraph 81.3 Is'that correct, Ms. Johnston? 3

4 MS. JOHNSTON: That is correct, Your Honor. 4 MR. TREMMEL: No, Your Honor.

5 THE COURT: Okay. I will consider that objection to 
be withdrawn. Paragraph 79 had our then standard language that 
we use in our district for the no view or possess of erotica or

5 THE COURT: Ms. Johnston?

6 6 MS. JOHNSTON: No, Your Honor.

THE COURT: Okay. I will — based on what we've just 
discussed, I’ll be imposing those special conditions in the 
judgment.

7 7

pornography. And the defense objected, and I know our probation8 8

office has been in the process of trying to draft a better9 9

Obviously restitution is an issue that the partiesversion of this. It's my understanding that the parties agreed10 10

have covered pretty thoroughly in their briefs.to a version that was circulated, I believe, yesterday. Is that And I don’t1111

know if there have been any updates.12 correct, Mr. Tremmel? 12

But, Mr. Tremmel, would you walk me through? I tried1313 MR. TREMMEL: Yes, Your Honor.

to bake a chart, and I think I understand the parties'THE COURT: And, Ms. Johnston, do you agree? 1414

respective positions. But would you tell me the government's15 15MS. JOHNSTON: Yes, Your Honor.

And with that new language then, will the current position on what restitution should be ordered to which1616 THE COURT

defense be withdrawing the objection to paragraph 79? victims?17 17

18 MS. JOHNSTON: Yes, Your Honor. 18 MR. TREMMEL: Okay, Your Honor. My — my

THE COURT: Okay. We will — I will consider that understanding is that there's — regarding J.F., first of all.19 19

objection to be withdrawn with the understanding that we have 
amended the language.

amended version of paragraph 79 that the parties approved 
yesterday.

the. $500 was for belongings. And so I don’t think that’s20 20

And I will include in the judgment the contingent on any other finding by the Court, that the defense21 21

is agreeing to that $500 for the belongings.2222

In terms of the other agreed-to, Tara, the defenseI appreciate everybody working with our probation 
We're trying to get this condition into a

23 23

contacted counsel, and that's three thou — or excuse me.office on that. 24 Tara24

And then the 8kids series, there'sis pro se.it’s not overly vague or difficult to 25 That’s $3,000.25 little better shape
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And, Miss Johnston, I'll start with J.F. I think in5 victims, 3,000 for each victim. Defense has agreed to pay 
So those would be the agreed-to

11

your brief you indicated that if I find J.F. as a victim there'd2that for a total of 15,000.2

be no objection to the $500. Is that the case? Or what's the33 amounts.

defense position about the $500 request?Blue Pillow and Marineland,.as the government 44

Your Honor, given that it's just for5 MS. JOHNSTON:indicated, there's not enough information to support a5

possessions as opposed to some kind of medical treatment or 
therapy, we don’t have any objection to the restitution request.

restitution award in our opinion for those victims. 66

For the SpongeB victim, for the reasons outlined in 77

THE COURT: Okay. Thank you. And then we have theour brief and the supporting exhibits, we would ask for $3,000 88

Tara series and the 8kids series, and I think this was in yourThat's less than the amount that the victim 9in restitution.9

But -- and Mr. Tremmel mentioned the defense isbrief as well.10asked for.10

agreeing to 3,000 to the victim in the Tara series, then 3,000And then ‘for theJ_blonde series, that is a series 
where the restitution information was attached to the victim

1111

each to the 5 victims in the 8kids series; is that correct?1212

MS. JOHNSTON: Yes, it is, Your Honor.impact statement. And we believe that information supports a 1313

THE COURT: Okay. And then that does leave us thenfinding of proximate cause of harm to the victim. 1414

with the SpongeB or the Sponge Bob — I’ve seen it two different 
ways — and J_blonde. What’s the defense position with regard 
to those two restitution requests?

MS. JOHNSTON: Your Honor, I guess our position with 
those is that we don’t feel the amounts requested by the 
government are supported under the Paroline factors. I kind of 
argued some things in my brief, but I’d like to elaborate on 
that a little bit if the Court is fine with me doing that at

15However, the specific numbers are from an old15

restitution request, and the attorney for the victim has not 1616

submitted an updated restitution request. So we are not relying 1717

We did submit 18on the numbers outlined in that old request.18

Exhibit Number 5 which is a chart of different restitution 1919

20That includes oneawards to that victim across the ^country, 
award that this Court ordered in a prior case of $1,500.

20

And we 2121

22believe that is an appropriate amount in this case as well.

So my understanding is the contested restitution 
issues would be regarding SpongeB and J_blonde.

22

this point.2323

THE COURT: Sure, sure.2424

First of all, Your Honor, we know fromMS. JOHNSTON:25THE COURT: Thank you.25
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to as the 1/n method or 1, slash, n method, and that was1And weParoline that we have to consider Mr. Scruggs' role, 
also know that Mr. Scruggs had nothing to do with the production 
of the images in both the SpongeB and the J_blonde series, 
don't even know if any of the images were actually distributed

1
And the government relied onaddressed in the Bordman case.22

that method in trying to come up with an appropriate restitution 
request for SpongeB. And I guess I'm unclear if they relied on 
that for J_blonde. We submit that there are flaws regarding 
that method which should cause the Court to reject it.

3We3
4* 4

5Although there is some evidence that one of the5 by Mr. Scruggs. 
programs he used did do file sharing, we don’t know if the 
actual images of SpongeB or J_blonde were some of those that

66
First of all, the method makes no sense as a measure77

of the harm caused by Mr. Scruggs because his harm is8were distributed.8
independent from the number of successful convictions to date. 
The fact that somebody has been arrested and convicted doesn't

It’s the people who are not arrested 
and who continue to look and — to look' at the images and to

9As per the discovery, Mr. Scruggs possessed 60 images 
of SpongeB and 6 images of J_blonde which is indicated in the

9
1010

cause harm to the victims.1111 NCMEC reports.

We also don't have any info that the victims are even 
aware of Mr. Scruggs' actual possession of their images, 
government's.calculation for Sponge Bob doesn't take into 
account all of the factors set forth in Paroline' which the 
government does acknowledge in their brief.

1212

trade the images who cause the harm to the victims.13The13
And also the 1/n methods results in arbitrary awards. 

The first person under that method would be liable for the full 
amount of restitution. The second person would be liable for 50

1414

1515

And the same is 1616
And so the awardspercent of the total amount and so forth.1717 true for J_blonde.

given when utilizing that 1/n method vary considerably depending

And it could
And further, as I pointed out in my brief, Your Honor, 1818

on the point in time where restitution is sought.19SpongeB is seeking money for attorney's fees and costs for a

But we don't have any information

19
also amount to awards that are more than the total losses that a'20psych exam and also a report, 

that he actually had to pay for those fees and costs out of his

20
victim is requesting.2121

So for these reasons, Your Honor, we are resisting the

I don’t have

2222 pocket.

government’s restitution requests in those series, 
a specific figure to suggest to you for' restitution.

23And then the other thing I want to point out, Your23
But we do24Honor,- is that especially in regards to the Sponge Bob24

object to the government’s requests.25restitution request, the government relies on what was referred25
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with the information in front of me, I'm not able to assess1THE COURT: Okay. Thank you.1

restitution for J_blonde.

So I will include in the judgment restitution then as

2Mr. Tremmel, any response?2

3MR. TREMMEL: If I could just clarify, Your Honor, the3
we discussed with regard to the Tara series, the 8kids series,attorney fees that the SpongeB victim is requesting, he's 

apparently requesting that amount of attorney fees in each case.

added that to the total and divided that out because

44
And for all ofthe Sponge Bob series, and then $500 for J.F.55

the victims it'll be $3,000 other than J.F. who will be $500.66 However,
And, again, in Skids there were 5 victims, so i-t will be 3,0007Our total we camedon't think that should be in each case.7

8 each.up with by doing the 1/n calculation is over $8,000. And8
Are there other issues we haven't talked about yet9we’ve reduced that down to $3,000.9

with the defense that purely using just the 
1/n runs into some of those issues of how early along is your

that the parties believe I should take up? Mr. Tremmel, do you1010 We agree

know of any?1111
MR. TREMMEL: No, Your Honor.12victim as the court in Bordman acknowledged that as well, and12
THE COURT: Ms. Johnston?that's why other factors need to be considered as well. 13Thank13

14 MS. JOHNSTON: No, Your Honor.

•THE COURT:’ Mr. Scruggs, sir, you have the right to 
speak here today and to tell me anything you would like me to 
know about as I decide what your sentence should be. You also

14 you.

15THE COURT: Okay. Thank you. I do fi'nd the 
government — in looking at the Paroline factors in regard to 
the SpongeB or Sponge Bob series, I find the government's 
request for $3,000 has been properly supported. I'm not going 
to award restitution with regard to the J_blonde series as I 
find there is not sufficient factual support either as to the

15

1616

1717
If you don't say anything,have the right to remain silent.1818

I would not hold that against you at all. Sir, isthat’s fine.1919
there anything you would like to say?2020

THE DEFENDANT: Yes, Your Honor.amount of the victim's damages or the proximate .causation•as 2121
THE COURT: Okay. Are you close to the microph — I22required by Paroline.22

can’t quite see.23And Ms. Johnston noted, there were — I hate to say23

only, but there were only six images found with regard to the 
J_blonde series and suggests a de minimis, if any, impact.

24 THE DEFENDANT: Yes, Your Honor.24
THE COURT: Okay. Great. Thank you, sir. And one25And25
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for adult pornography I first encountered child pornography. 
When I saw it, I should have deleted it.

more thing before you get started. If you're going to read 
which is perfectly fine, but can you try to keep a nice slow 
pace? It will help our. court reporter out.

11

I never22

should have viewed it. And I certainly don’t have an excuse for 
continuing to download. It was a foolish action. But sin does

33

44 THE DEFENDANT; Yes, Your Honor.

And if wewhen we’re weak and when we’re afraid.55 THE COURT: Great. Thank you. set' on

listen to it, it will lie to us.THE DEFENDANT: Your Honor, there are several things 66

I thought I could control it.And so I rationalized.that I would like the Court to know and understand, things that 77

I thought I could contain it. But I could not. And I did nothave been part of my life and things that I've learned since, 88

respect the danger that it represented, that alone at night itfirst being interrogated by the police.

First 1 would like to try to explain how after almost 
40 years of law-abiding behavior, of being a good son, good

99

was possible to think that — it was possible to think that10 10

these images were not real, that if I only downloaded and I1111

didn't interact with anyone, I didn’t share, then there couldn’tfriend, a good employee, how I could do something so wrong. 1212

be any harm.But there's really no excuse that I can offer because 1313

It was — it was arrogance to thinkThat was a lie.there is no excuse for this behavior. And my decisions were my 1414

that I could walk a tightrope between right and wrong becauseAll I can say is that I first encountered child 1515 own.

pornography at a particularly difficult time in my life. what's inherently wrong can’t help but cause harm.1616 I was

I'm utterly ashamed of my actions of what I did and 
And to think that I may have in any

going through a break-up with a girlfriend of six years, and I 
was encountering some serious health conditions including severe 
fatigue and depression. I was also working in a family business 
with my father, and the business was encountering difficulties.

1717

the harm that it caused.1818

way.perpetuated the harm or the pain and trauma of others, I1919

know if I had been victimized, I know that I would just want the2020

And I know now that with these images itsuffering to end.Within about two years we closed the doors on that business. 2121

during that time that I lost faith and I turned never does. And for that I'm very sorry.2222 It

I did begin to view pornography Now I have to face what I've done. I have caused23away from family and friends.23

And in doing so I’ve also betrayed the trust of myha'rta.I found pornography 2424 regularly, and I had an account on Usenet.

friends and my family.readily available there, and it was there that while searching 2525
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got talking about restitution for a while, and then I didn't askI regret that because of what I've done I’ve lost 11

about other financial issues. United.States Probation has2relationships. I lost the relationship with Jesse who deserved2

determined, for example, that Mr. Scruggs has the ability to paya better mentor and somebody to be there for him as he was 33

I think that's paragraph 65 of the presentence report.a fine.4taking the last steps to adulthood.4

Mr.. Tremmel, is the government requesting a fine?5And I regret that because of what I’ve done I'm not5

MR. TREMMEL: Leave that to the Court’s discretion,able to be there to support my parents as they are now elderly 66

They deserve better than to have a 7 Your Honor.and needing more support.7

THE COURT: Ms. Johnston, any thoughts or argumentsAnd I know now that it’s 8son that they couldn’t count on.8

about a fine?possible that they may pass while I’m in prison. 99

MS. JOHNSTON: Your'Honor, we didn't make an objectionYour Honor, it's been nearly five years since I was 1010

to probation's conclusion in the presentence report, and11first questioned. I cooperated fully. I was prepared at the11

obviously I can't sit here and argue that Mr. Scruggs doesn’t12time to face the consequences. For whatever reason I was not12

13 have any assets.arrested at the time, and during that time I've come a long way.13

However, if the Court is inclined to impose a fine,I’ve ceased viewing pornography altogether, and I've focused 1414

we'd ask that you would impose a rather nominal sum. Obviously 
Mr. Scruggs has a lot of restitution that he's going to be 
responsible to make which we believe is probably more important 
than the imposition of a fine and also the fact that Mr. Scruggs 
is going to be locked up for a number of years and his earnings 
are going to be very minimal during that time. So we’ll leave 
it to the Court's discretion, but if you do impose a fine, we'd

15back on relationships with friends and family.' 15

16So, Your Honor, I'm prepared to face the judgment that16

I do ask for leniency, that 17you want to pass here on me today.17

18I may still have some time with my parents, try to help them how18

ever I can, and that I can try and rebuild some sort of career 
But whatever you find to be

1919

20in life when I'm out of prison.20

21just here today, I want you to know that I will embrace my 
treatment, and I will endeavor to be a positive force both in

21

ask that it be a'small sum.2222

THE COURT: Okay. Thank you. Are there other issues23and out of prison. Thank you, Your Honor.23

that I may have missed or that we haven't talked about yet that24THE COURT: Okay. Thank you, sir.24

Mr. Tremmel, do you know ofthe parties think I should take up?I think we 25I do want to go back to financial issues.25
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I

this happened.i1 any?

In reviewing the video, I'm just not confident enough 
in J.F.'s reliability as an 11-year-old boy being interviewed on

22 MR. TREMMEL: No, Your Honor.

THE COURT: Ms. Johnston? 33

multiple occasions telling different stories. I simply don'tMS. JOHNSTON: No, Your Honor. 44

find his statements during the interviews to be credible enoughTHE COURT: Okay. To recap, the parties were in 55

agreement with the guideline findings in the presentence report'. for me to make a finding that any hands-on sexual abuse or66

The total offense level here is 34', molestation occurred.77 So I have adopted those.

criminal history category is 1. And that means the advisory And I do not mean to be critical of J.F. at all.88 He

was an 11-year-old boy when he was being interviewed in strange 
subject to other interviews and other 

He's clearly had a lot of 
difficult issues that he's had to deal with in his life.

sentencing guideline range is 151 to 188 months. 99

Both parties have asked me to sentence outside that 
guideline range. The government, of course, is asking for a 
sentence above the range. The defense is asking for a sentence

surroundings. He10 10

discussions with his therapist.1111

12 12

Much of the argument depends on me making a So I by no means intend to be critical. I simply —• 13 below the range.

finding concerning the allegations in paragraphs 37 to 40 of the

13

after reviewing the interviews and the other information in the14 14

presentence report. And that concerns the alleged assaultive record, I'm just not able to make a finding.15 15

I did find that the testimony of Mr. Evilsizer — and16 conduct against J.F. 16

As I mentioned at the beginning of the hearing, I have 
reviewed the video recording of the interviews of J.F. that are 

I've, of course, reviewed the 
defense exhibits including the expert report concerning the 
reliability or lack of reliability of J.F.'s report.

I'm sorry if I said your name wrong, but I thought your17 17

testimony was very helpful as well as someone who had close18 18

on Government Exhibits 1 and 2. contact with Mr. Scruggs, helped to make it even more unsure in19 19

my mind about whether or not the allegations by J.F. are20 20

reliable and credible enough for me to make a finding.21 It's a 21

difficult position to be in. I obviously have no way to know And so I am going to sustain the defense objections22 22

firsthand what actually happened or didn't happen. with regard particularly to — I guess it's 37 through — 37 and23 None of us 23

38 are the specific factual allegations about any alleged abuse.24 do. I guess Mr. Scruggs would be the only other person who 24

would have been present who's here in the courtroom if any of25 25 So I'm going to sustain the defense objections to those and find
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that those have not been established by a preponderance of the conduct of other people who are involved in trading and1 1

evidence.(_2 possessing child pornography, the harm that's being caused.2 But

As far as other sentencing factors for me to consider, it is an extremely harmful and terrible thing in our society.3 3

the nature and circumstances of the offense, I know there are And it’s certainly a serious offense and deserves a very serious4 4

some different dates that are thrown around as to when punishment.5 5

Mr. Scruggs actually started viewing and collecting child 
pornography. Either way it was a long period of time. And he 
was ultimately found to be in possession of over 54,000

With regard to Mr. Scruggs’ history and6 6

7 7 characteristics, there are certainly a lot of positives 
including what we heard about through the testimony today. His 
employment history stands out.

6 8

depictions of child pornography. He does have both a B.A. and an9 9

He received upward enhancements in the presentence10 M.B.A. degree, has a very solid employment record, had no other10

report because of the nature, the disturbing nature, both with criminal history prior to the offense in this case.11 11 I * m
regard to the age and the type of conduct involved with some of certainly giving him credit and taking that into account.12 12

the victims in the various depictions. So this is a very13 There are some issues with regard to mental health,13

egregious and serious offense. depression, and other matters that started around 2007 according14 14

I do — I've heard before from defendants in these 
cases, and I do think there’s probably some truth to it that 
they don't stop to think about the fact that these are real 
children being victimized and that they're going to be

15 15 to the presentence report.

16 16 Other factors, obviously I have to afford deterrence. 
I think that's huge in a child pornography case.17 17 It becomes

18 known to the public how unacceptable this conduct-is and how18

victimized for the rest of their lives because these depictions harshly it will be punished.19 19

get distributed and redistributed.20 There's no way to ever stop 20 , I need to reflect the seriousness of the offense and

21 it. provide just punishment. I appreciate all of the work both21

And so I do appreciate and tend to think Mr. Scruggs sides put into this case.22 22 It's — obviously there are important

may have acted somewhat differently if he would have realized. issues here, and I have spent a lot of time getting ready for23 23

if he would have had a chance, frankly, to see some of these the hearing today in hopes of making the best possible decision.24 24

victim impact statements and realized what his conduct and the25 What I have determined after reviewing the relevant25
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this happened.11 any?

In reviewing the video, I'm just not confident enough , 
in J.F.'s reliability as an 11-year-old boy being interviewed on

2MR. TREMMEl: No, Your Honor.2

3THE COURT: Ms. Johnston?3

multiple occasions telling different stories. I simply don't4MS. JOHNSTON: No, Your Honor.4

find his statements during the interviews to be credible enoughTHE COURT: Okay. To recap, the parties were in 
agreement with the guideline findings in the presentence report-;.

S5

for me to make a finding that any hands-on sexual abuse or66

The total offense level here is 34', molestation occurred.77 So I have adopted those.

criminal history category is 1. And that means the advisory And I do not mean to. be critical of J.F. at all.8 He8

was an 11-year-old boy when he was being interviewed in strangesentencing guideline range is 151 to 188 months.

Both parties have asked me to sentence outside that 
guideline range. The government, of course, is asking for a

99

subject to other interviews and othersurroundings. He1010

discussions with his therapist. He's clearly had a lot of1111

difficult issues that he's had to deal with in his life.The defense is asking for a sentence 1212 sentence above the range.

Much of the argument depends on me making a So I by no means intend to be critical, 
after reviewing the interviews and the other information in the 
record, I'm just not able to make a finding.

I simply —13• 13 below the range.

finding concerning the allegations in paragraphs 37 to 40 of the 1414

presentence report. And that concerns the alleged assaultive 1515

16 I did find that the testimony of Mr. Evilsizer — and16conduct against J.F.

As I mentioned at the beginning of the hearing, I have I'm sorry if I said your-name wrong, but I thought your1717

reviewed the video recording of the interviews of J.F. that are testimony was very helpful as well as someone who had close1818

contact with Mr. Scruggs, helped to make it even more unsure inI've, of course, reviewed theon Government Exhibits 1 and 2. 1919

my mind about whether or not the allegations by J.F. aredefense exhibits including the expert report concerning the 2020

reliability or lack of reliability of J.F.'s report. reliable and credible enough for me to make a finding.

And so I am going to sustain the defense objections

It’s a 2121

I obviously have no way to knowdifficult position to be in. 2222

firsthand what actually happened or didn't happen. with regard particularly to — I guess it's 37 through -- 37 andNone of us 2323

38 are the specific factual allegations about-any alleged abuse.I guess Mr. Scruggs would be the only other person-who24 do. 24

would have been present who's here in the courtroom if any of So I'm going to sustain the defense objections to those and find25 25
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conduct of other people who are involved in trading andthat those have not been established by a preponderance of the 11

possessing child pornography, the harm that's being caused.evidence.i_ 2 But2

As far as other sentencing factors for me to consider, it is an extremely harmful and terrible thing in our society.3 3

And it's certainly a serious offense and deserves a very seriousthe nature and circumstances of the offense, I know there are 44

punishment.some different dates that are thrown around as to when 55

Mr. Scruggs actually started viewing and collecting child With regard- to Mr. Scruggs' history and66

pornography. Either way it was a long period of time. And he characteristics, there are certainly a lot of positives7 7

was ultimately found to be in possession of over 54,000 including what we heard about through the testimony today. His88

employment history stands out. He does have both a B.A. and andepictions of child pornography.

He received upward enhancements in the presentence 
report because of the nature, the disturbing nature, both with

99

M.B.A. degree, has a very solid employment record, had no other1010

criminal history prior to the offense in this case. I'm 
certainly giving him credit and taking that into account.

There are some issues with regard to mental health, 
depression, and other matters that started around 2007 according

11 11

regard to the age and the type of conduct involved with some of12 12

the victims in the various depictions. So this is a very13 13

egregious and serious offense.14 14

I do — I've heard before from defendants in these15 15 to the presentence report.

cases, and I do think there’s probably some truth to it that Other factors, obviously I have to afford deterrence. 
I think that's huge in a child pornography case.

16 16

they don't stop to think about the fact that these are real17 17 It becomes

children being victimized and that they're going to be known to the public how unacceptable this conduct is and how18 18

victimized for the rest of their lives because these depictions harshly it will be punished.19 19

get distributed and redistributed.20 There’s no way to ever stop I need to reflect the seriousness of the offense and20

provide just punishment. I appreciate all of the work both21 it. 21

And so I do appreciate and tend to think Mr. Scruggs 
may have acted somewhat differently if he would have realized.

sides put into this case. It's — obviously there are important22 22

issues here, and I have spent a lot of time getting ready for23 23

if he would have had a chance, frankly, to see some of these the hearing today in hopes of making the best possible decision.24 24

victim impact statements and realized what his conduct and the What I have determined after reviewing the relevant25 25
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So the total term of supervised release will be fivetime.sentencing factors is a sentence at the bottom of the advisory 11.

guideline range of 151 months is the right sentence in this 22 years.

Sir, while you're on supervised release, there's going 
to be various rules and conditions you have to follow.

It's .sufficient to reflect how serious the offense is due 33 case.

Youto the nature of the depictions, the number of them, and the 44

can't commit another federal, state, or local crime. You can'tlength of time that Mr. Scruggs was involved in collecting child 55

unlawfully use or possess a controlled substance. There will bepornography. But it also is not greater than necessary and in 66

I do want to say, though, I am suspending theother conditions.my mind reflects many of the positive things and the positive 77

mandatory drug testing condition because I find that you are aaspects that Mr. Scruggs has accomplished in his life. 88

low risk of future substance abuse.9So it is my sentence, Mr. Scruggs, that you are9

There will be other conditions including all of the 
special conditions in the presentence report at 76 through 85, 
and we'll use the modified language that we talked about earlier

You're also going to have 
to comply with the Sex Offender Notification — or Registration 

You'll get more information from United

committed to the custody of the Bureau of Prisons for 151 1010

And that's going to be 151 months each on Count 1- and 2 1111 months.

but to run concurrently all at the same time. So the total 1212

for — I believe it was paragraph 79.13sentence will be 151 months.13

Ms. Johnston, are there Bureau of Prisons 
recommendations you'd like me to make?

1414

and Notification Act.1515

States Probation and the Bureau of Prisons about that. You'll16MS. JOHNSTON: Yes, Your Honor. He'd ask that you16

have to register anywhere where you live, work, are a student,'1717 make a recommendation to Englewood, Colorado.

and/or were convicted of a qualifying offense.

You owe a special assessment to the United States of

And I take it you'd like me to recommend 1818 THE COURT:

1919 the Sex Offender Management Program?

S200. That's due immediately. We've talked again about2020 MS. JOHNSTON: Yes, Your Honor.

restitution earlier in the hearing. I will order that you payTHE COURT: Okay. 1 will be happy to include those 2121

restitution in the amount of $3,000 each to the victim in the22recommendations in my judgment.22

Tara series the 5 victims in the 8kids series, and to theUpon release from imprisonment, I am going to impose a 2323

victim in the SpongeB or Sponge Bob series, also restitution inThat's going to be 5 24five-year term of supervised release.24

the' amount of $500 to J.F.25years on Count 1 and Count 2, again, to be served at the same25
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4039

Counts 3, 4, and 5?1Given the length of the sentence and the amount of1

MR. TREMMEL: Yes, Your Honor. Government moves torestitution that's being awarded, I — and in light of the fact 22

dismiss Counts 3, 4, and 5.the government hasn't specifically asked for a fine, I'm not 
going to order a fine in this case.

Mr. Scruggs' assets and payments are available for the victims

33

THE COURT: That is granted. So Counts 3, 4, and 5I'd rather make sure that 44

against Mr. Scruggs are dismissed.55

And, sir, as part of your plea agreement, you have6who’ve been identified in this case.6

waived your right to appeal except under some very limited

If you want to try to appeal and believe you 
might have the right to do so, you'd have to file your written 
notice of appeal within 14 — Mr. Tremmel?

7I'll order that restitution be distributed on a pro7

circumstances.9And, sir, while you're in the custody of the Bureau 
of-Prisons, as long as you owe any money on the restitution 
award, you'll have to make payments through the Bureau of

rata basis.8

99

1010

Your Honor, just to clarify, it’s a11 MR. TREMMEL:Prisons' financial responsibility program, 
information about how that will work.

You 'll get more11

This is a waiver that says if he waswaiver of specific issues.1212

— did over 20 years it'd be double jeopardy issues relating

So it's a pretty narrow

13After you're released, if you still owe any money on. 
the restitution awards, you'll have to enter into a payment

And you'll have to pay

con13

to that which I don't think apply here.1414

waiver, not a general appeal waiver.15schedule with United States Probation.15

THE COURT: Okay. Thank you for clarifying that. I16You'll have tothat as a condition of your supervised release.16

What I'll do inapparently didn't read that closely enough, 
light of Mr. Tremmel's clarification for me, I'm just going to

You do — subject to

17keep the United States attorney for the Northern District of 
Iowa notified once you're released of any change in your mailing

17

1818

tell you about your general appeal rights, 
any waiver that might be in your plea agreement, you will have 
the right to appeal from the .sentence and anything else that

19And that will last as long as you oweor residential address.19

20any money on the judgment in this case.

I find that you do not have the ability to pay 
interest, so I'll waive the interest requirement.

You are remanded to the custody of the United States

20

2121

happened in this case. You’d have to file your notice of appeal 
within 14 days after I file the judgment. If you do appeal and

2222

2323

can’t afford an attorney, one would be appointed to represent24marshal.24

25 you'.Mr. Tremmel, is the government moving to dismiss25
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INDEXAnything else from the parties? Mr. Tremmel?1
PAGE:WITNESS:

MR. TREMMEL: No, Your Honor.2
JESSE EVILSIZERTHE COURT: Ms. Johnston?3 7MS. JOHNSTON

MS. JOHNSTON: Nothing further, Your Honor.

THE COURT: Officer Vaughan, anything from United

4

5 EXHIBITS:

States Probation?6 1 through 5 
A through P

3
4

7 MS. VAUGHAN: No, Your Honor.

THE COURT: Okay. Thank you, everyone. We'll be in8

9 recess.

(The foregoing sentencing was10

11 concluded at 1:59 p.m.)

12

13

14

15

16

17

18 CERTIFICATE

I certify that the foregoing is a correct transcript19

20 to the best of my ability over the VTC from the record of

proceedings in the above-entitled matter.-21

22

23

24 S/SHellv Senunler 10-5-18
Shelly Semmler, RMR, CRR Date

25
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§2G2.2. Trafficking in Material Involving the Sexual Exploitation of a Minor; Receiving, 
Transporting, Shipping, Soliciting, or Advertising Material Involving the Sexual Exploitation of a 
Minor; Possessing Material Involving the Sexual Exploitation of a Minor with Intent to Traffic; 
Possessing Material Involving the Sexual Exploitation of a Minor

(a) Base Offense Level:

(1) 18, if the defendant is convicted of 18 U.S.C. § 1466A(b), § 2252(a)(4), § 2252A(a)(5), or §
2252A(a)(7).

(2) 22, otherwise.

(b) Specific Offense Characteristics

(1) If (A) subsection (a)(2) applies; (B) the defendant’s conduct was limited to the receipt or 
solicitation of material involving the sexual exploitation of a minor; and (C) the defendant did not intend to 
traffic in, or distribute, such material, decrease by 2 levels.

(2) If the material involved a prepubescent minor or a minor who had not attained the age of 12 years,
increase by 2 levels.

§2G2.2

(Apply the greatest):(3)

If the offense involved distribution for pecuniary gain, increase by the number of levels from the 
table in §2B1.1 (Theft, Property Destruction, and Fraud) corresponding to the retail value of the material, 
but by not less than 5 levels.

(A)

(B) If the defendant distributed in exchange for any valuable consideration, but not for pecuniary gain, 
increase by 5 levels.

(C) If the offense involved distribution to a minor, increase by 5 levels.

(D) If the offense involved distribution to a minor that was intended to persuade, induce, entice, or
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coerce the minor to engage in any illegal activity, other than illegal activity covered under subdivision (E), 
increase by 6 levels.

(E) If the offense involved distribution to a minor that was intended to persuade, induce, entice, coerce, 
or facilitate the travel of, the minor to engage in prohibited sexual conduct, increase by 7 levels.

(F) If the defendant knowingly engaged in distribution, other than distribution described in subdivisions 
(A) through (E), increase by 2 levels.

(4) If the offense involved material that portrays (A) sadistic or masochistic conduct or other 
depictions of violence; or (B) sexual abuse or exploitation of an infant or toddler, increase by 4 levels.

If the defendant engaged in a pattern of activity involving the sexual abuse or exploitation of a 
minor, increase by 5 levels.
(5)

If the offense involved the use of a computer or an interactive computer service for the possession, 
transmission, receipt, or distribution of the material, or for accessing with intent to view the material, 
increase by 2 levels.

(6)

(7) If the offense involved—-

(A) at least 10 images, but fewer than 150, increase by 2 levels;

(B) at least 150 images, but fewer than 300, increase by 3 levels;

(C) at least 300 images, but fewer than 600, increase by 4 levels; and

§2G2.2

(D) 600 or more images, increase by 5 levels.

(c) Cross Reference

(1) If the offense involved causing, transporting, permitting, or offering or seeking by notice or 
advertisement, a minor to engage in sexually explicit conduct for the purpose of producing a visual 
depiction of such conduct or for the purpose of transmitting a live visual depiction of such conduct, apply 
§2G2.1 (Sexually Exploiting a Minor by Production of Sexually Explicit Visual or Printed Material;
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Custodian Permitting Minor to Engage in Sexually Explicit Conduct; Advertisement for Minors to Engage 
in Production), if the resulting offense level is greater than that determined above.
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Commentary

Statutory Provisions: 18 U.S.C. §§ 1466A, 2252, 2252A(a)-(b), 2260(b). For additional statutory 
provision(s), see Appendix A (Statutory Index).

Application Notes:

Definitions.—For purposes of this guideline:1.

“Computer” has the meaning given that term in 18 U.S.C. § 1030(e)(1).

“Distribution” means any act, including possession with intent to distribute, production, transmission, 
advertisement, and transportation, related to the transfer of material involving the sexual exploitation of a 
minor. Accordingly, distribution includes posting material involving the sexual exploitation of a minor on-a 
website for public viewing but does not include the mere solicitation of such material by a defendant.

‘‘Distribution for pecuniary gain” means distribution for profit.

“The defendant distributed in exchange for any valuable consideration” means the defendant agreed to 
an exchange with another person under which the defendant knowingly distributed to that other person for 
the specific purpose of obtaining something of valuable consideration from that other person, such as other 
child pornographic material, preferential access to child pornographic material, or access to a child.

ucsent
© 2020 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the restrictions 
and terms and conditions of the Matthew Bender Master Agreement.

1

D-4



Ch. 1 Pt. A

“Distribution to a minor” means the knowing distribution to an individual who is a minor at the time of 
the offense.

“Interactive computer service” has the meaning given that term in section 230(e)(2) of the 
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

“Material” includes a visual depiction, as defined in 18 U.S.C. § 2256.

“Minor” means (A) an individual who had not attained the age of 18 years; (B) an individual, whether 
fictitious or not, who a law enforcement officer represented to a participant (i) had not attained the age of 
18 years, and (ii) could be provided for the purposes of engaging in sexually explicit conduct; or (C) an 
undercover law enforcement officer who represented to a participant that the officer had not attained the 
age of 18 years.

§2G2.2

“Pattern of activity involving the sexual abuse or exploitation of a minor” means any combination of 
two or more separate instances of the sexual abuse or sexual exploitation of a minor by the defendant, 
whether or not the abuse or exploitation (A) occurred during the course of the offense; (B) involved the 
same minor; or (C) resulted in a conviction for such conduct.

“Prohibited sexual conduct” has the meaning given that term in Application Note 1 of the Commentary to 
§2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).
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“Sexual abuse or exploitation” means any of the following: (A) conduct described in 18 U.S.C. § 2241, § 
2242, § 2243, § 2251(a)-(c), § 2251(d)(1)(B), § 2251A, § 2260(b), § 2421, § 2422, or § 2423; (B) an 
offense under state law, that would have been an offense under any such section if the offense had occurred 
within the special maritime or territorial jurisdiction of the United States; or (C) an attempt or conspiracy 
to commit any of the offenses under subdivisions (A) or (B). “Sexual abuse or exploitation” does not 
include possession, accessing with intent to view, receipt, or trafficking in material relating to the sexual 
abuse or exploitation of a minor.

Application of Subsection (b)(3)(F).—For purposes of subsection (b)(3)(F), the defendant 
“knowingly engaged in distribution” if the defendant (A) knowingly committed the distribution, (B) aided, 
abetted, counseled, commanded, induced, procured, or willfully caused the distribution, or (C) conspired to 
distribute.

2.

3. Application of Subsection (b)(4)(A).—Subsection (b)(4)(A) applies if the offense involved
material that portrays sadistic or masochistic conduct or other depictions of violence, regardless of whether 
the defendant specifically intended to possess, access with intent to view, receive, or distribute such 
materials.

4. Interaction of Subsection (b)(4)(B) and Vulnerable Victim (§3Al.l(b)).—If subsection 
(b)(4)(B) applies, do not apply §3Al.l(b).

5. Application of Subsection (b)(5).—A conviction taken into account under subsection (b)(5) is not 
excluded from consideration of whether that conviction receives criminal history points pursuant to Chapter 
Four, Part A (Criminal History):
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6. Application of Subsection (b)(7).—
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The Two and Five Level Distribution Enhancements

Next, the amendment addresses differences among the circuits involving application of the tiered 
distribution-enhancements in §2G2.2. Section 2G2.2(b)(3) provides for an increase 'for distribution of child 
pornographic material ranging from 2 to 7 levels depending on certain factors. See §2G2.2(b)(3)(A)-(F). 
The circuits have reached different conclusions regarding the mental state required for application of the 
2-level enhancement for “generic” distribution as compared to the 5-level enhancement for distribution not 
for pecuniary gain. The circuit conflicts involving these two enhancements have arisen frequently, although 
not exclusively, in cases involving the use of peer-to-peer file-sharing programs or networks.

Peer-to-Peer File-Sharing Programs

The Commission’s 2012 report to Congress discussed the use of file-sharing programs, such as 
Peer-to-Peer (“P2P”), in the context of cases involving distribution of child pornography. See 2012 Report 
at 33-35, 48-62. Specifically, P2P is a software application that enables computer users to share files 
easily over the Internet. These applications do not require a central server or use of email. Rather, the 
file-sharing application allows two or more users to essentially have access each other’s computers and to 
directly swap files from their computers. Some file-sharing programs require a user to designate files to be 
shared during the installation process, meaning that at the time of installation the user can “opt in” to share 
files, and the software will automatically scan the user’s computer and then compile a list of files to share. 
Other programs employ a default file-sharing setting, meaning the user can “opt out” of automatically 
sharing files by changing the default setting to limit which, if any, files are available for sharing. Once the 
user has downloaded and set up the file-sharing software, the user can begin searching for files shared on 
the connected network using search keywords in the same way one regularly uses a search engine such as 
Google. Users may choose to “opt in” for a variety of reasons, including, for example, to obtain faster 
download speeds, to have access to a greater range of material, or because the particular site mandates 
sharing.
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The 2-Level Distribution Enhancement

The circuits have reached different conclusions regarding whether application of the 2-level distribution 
enhancement at §2G2.2(b)(3)(F) requires a mental state (mens rea). particularly in cases involving use of a 
file-sharing program or network. The Fifth, Tenth, and Eleventh Circuits have held that the 2-level 
distribution enhancement applies if the defendant used a file-sharing program, regardless of whether the 
defendant did so purposefully, knowingly, or negligently. See.e.g.. United States v. Baker. 742 F.3d 618, 
621 (5th Cir. 2014); United States v. Rav. 704 F.3d 1307, 1312 (10th Cir. 2013); United States v. Creel. 
783 F.3d 1357, 1360 (11th Cir. 2015). The Second, Fourth, and Seventh Circuits have held that the 2-level 
distribution enhancement requires a showing that the defendant knew of the file-sharing properties of the 
program. See, e.g.. United States v. Baldwin. 743 F.3d 357, 361 (2d Cir. 2015) (requiring knowledge); 
United States v. Robinson. 714 F.3d 466, 468 (7th Cir. 2013) (knowledge); United States v. Layton. 564 
F.3d 330, 335 (4th Cir. 2009) (knowledge or reckless disregard). The Eighth Circuit has held that 
knowledge is required, but knowledge may be inferred from the fact that a file-sharing program was used, 
absent “concrete evidence” of ignorance. See United States v. Dodd. 598 F.3d 449, 452 (8th Cir. 2010). 
The Sixth Circuit has held that there is a “presumption” that “users of file-sharing software understand 
others can access their files.” United States v. Conner. 521 Fed. App’x 493, 499 (6th Cir. 2013); see also 
United States v. Abbring. 788 F.3d 565, 567 (6th Cir. 2015) (“the whole point of a filesharing program is 
to share, sharing creates a transfer, and transferring equals distribution”).

The amendment generally adopts the approach of the Second, Fourth, and Seventh Circuits. It amends 
§2G2.2(b)(3)(F) to provide that the 2-level distribution enhancement applies if “the defendant knowingly 
engaged in distribution.” Based on testimony, public comment, and data analysis, the Commission 
determined that the 2-level distribution enhancement is appropriate only in cases in which the defendant 
knowingly engaged in distribution. An accompanying application note clarifies that: “For purposes of 
subsection (b)(3)(F), the defendant ‘knowingly engaged in distribution’ if the defendant (A) knowingly 
committed the distribution, (B) aided, abetted, counseled, commanded, induced, procured, or willfully 
caused the distribution, or (C) conspired to distribute.” Similar changes are made to the 2-level distribution
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enhancement at §2G2.1(b)(3) and the obscenity guideline, §2G3.1 (Importing, Mailing, or Transporting 
Obscene Matter; Transferring Obscene Matter to a Minor; Misleading Domain Names), which contains a 
similarly tiered distribution enhancement.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF IOWA 

EASTERN (DUBUQUE) DIVISION

UNITED STATES OF AMERICA, )
) Case No.: 17-CR-1048

Plaintiff, )
)
)vs.
) DEFENDANT’S BRIEF IN SUPPORT 
) OF SENTENCING ISSUES 
) (FILED UNDER SEAL)

CHRISTOPHER SCRUGGS,

Defendant. )

Christopher Scruggs, through counsel, hereby submits the following brief in support of 

the sentencing issues in his case.

I. The Court should not Impose a Special Condition of Supervision Prohibiting 
Mr. Scruggs from Possessing Pornography

The probation office proposes that Mr. Scruggs be subject to a special condition of 

supervision which provides that he “must not view, possess, produce, or use any form of erotica 

or pornographic materials” and that he “must not enter any establishment where pornography or 

erotica can be obtained or viewed.” PSR ^ 79. Mr. Scruggs objects to the recommendation of 

this special condition.

Under 18 U.S.C. § 3583(d), the Court may impose special conditions of supervised 

release only “if the conditions are reasonably related to the sentencing factors set forth in 

§ 3553(a), involve no greater deprivation of liberty than is reasonably necessary for the purposes 

set forth in § 3553(a), and are consistent with any pertinent policy statements issued by the 

Sentencing Commission.” United States v. Morals, 670 F.3d 889, 895 (8th Cir. 2012).

1
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The proposed special condition at issue fails this test. For one, it is overbroad and vague,

and it provides entirely too much discretion to the probation office in deciding what constitutes a

violation. “Pornography” and “erotica” are subjective terms, and what might not be considered

pornography or erotica by Mr. Scruggs could be determined to be such by the probation office.

See United States v. Loy, 237 F.3d 251, 261, 266 (3rd Cir. 2001)(striking down a condition

banning a defendant from possessing all forms of pornography including legal adult

pornography, based on vagueness grounds); but see United States v. Ristine, 335 F.3d 692, 694- 

95 (8th Cir. 2003)(upholding conditions which ban owning or possessing any pornographic

materials, using any pornography or erotica, and entry into any establishment where pornography

or erotica can be obtained or viewed). For example, material which is available at a Barnes &

Noble store, such as a book depicting certain works of art, could be considered by some to be

erotica or pornography, but to others it would not be considered such. The vagueness of this

recommended condition fails to give Mr. Scruggs adequate notice as to when he would be

violating the condition. Of further concern is the fact that the condition is overbroad in that it

prohibits Mr. Scruggs from accessing lawful materials which are protected by the First

Amendment.

Secondly, the proposed special condition is unnecessary and counterproductive.

Although Mr. Scruggs pled guilty to child pornography offenses, there is absolutely no evidence

that preventing bim from looking at legal, adult pornography or erotica, or preventing him from

going into any establishment where pornography or erotica can possibly be viewed, will protect

children or serve any useful purpose. If the Court adopts the other proposed special conditions

of supervised release, he will already be prohibited from “contact with children under the age of 

18” without the probation office’s consent (PSR f 80), from knowingly being “present at places

2
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where minor children under the age of 18 are congregated” (PSR 81) and any computer or 

electronic storage devices will be subject to random monitoring by the probation office (PSR 

If 78), among other things. These conditions are sufficient to protect children and to promote Mr. 

Scruggs’ rehabilitation. Although Eighth Circuit law suggests that a court would be within its 

discretion to impose this special condition, see Ristine, 335 F.3d at 695, this Court should decline

to do so.

II. Restitution

Some of the identified victims have requested restitution from Mr. Scruggs. They are as 

follows: five victims from the “8 Kids Series”; one from “Sponge Bob”; one from “Blue 

Pillow”; one from “J_Blonde”; one from “Tara”; and one from “Marineland Sarah”. (PSR ^f 

92).1 Additionally, J.F. has requested restitution for lost property. As set forth in the sentencing 

memo, Mr. Scruggs has reached agreements regarding restitution for the victims in the “8 Kids 

Series” and “Tara.” The agreements in those series are that he will pay each of the victims 

$3,000 in restitution. Further, if this Court determines that J.F. is a victim, Mr. Scruggs is not 

contesting the $500 in restitution requested by him. As for the remaining restitution requests—

J_Blonde,” and “Marineland Sarah,”—Mr. Scruggs will address“Sponge Bob,” “Blue Pillow, 99 «

each of the requests in turn below.

Restitution for defendants convicted of possessing child pornography is governed by 18 

U.S.C. § 2259, which “requires district courts to order defendants “to pay the victim.. .the full 

amount of the victim’s losses as determined by the court.’” Paroline v. United States, 572 U.S.

434,442 (2014). In Paroline, the Supreme Court held that, in setting restitution for such a 

defendant, district courts “should order restitution in an amount that comports with the

1 The victim from "Marineland Sarah" is not listed in the PSR as having requested restitution. However, her victim 
impact statement asks for restitution, therefore, her request will be addressed.

3
E-3

Case 2:17-cr-01048-LTS-MAR Document 50-1 Filed 09/13/18 Page 3 of 13



defendant’s relative role in the causal process that underlies the victim’s general losses.” Id. at

458. Because the statute “is intended to compensate victims for losses caused by the offense of

conviction“the central concern of the causal inquiry must be the conduct of the particular

defendant from whom restitution is sought.” Id. at 445 (emphasis added). “[Defendants should
i

be held to account for the impact of their conduct on those victims, but also.. .defendants should

be made liable for the consequences and gravity of their own conduct, not the conduct of others.”

Id. at 462. Paroline set forth some factors for a court to consider in determining a proper amount

of restitution. They include “the amount of the victim’s losses caused by the continuing traffic in

the victim’s images,” as well as “the number of past criminal defendants found to have

contributed to the victim’s general losses; reasonable predictions of the number of future

offenders likely to be caught and convicted for crimes contributing to the victim’s general losses; 

any available and reasonably reliable estimate of [the broader number of offenders involved...;] 

whether the defendant reproduced or distributed images of the victim; whether the defendant had 

any connection to the initial production of the images; how many images of the victim the 

defendant possessed; and other facts relevant to the defendant’s relative causal role.” Id. at 460.

A. “Sponge Bob”

The victim in this series goes by the name “Andy.” The information provided by Andy’s

legal team is contradictory. On the one hand, his attorney writes that he has received actual

notice of the instant prosecution. See docket no. 44-3 at 142. On the other hand, in the very

same document, the attorney writes, “On the advice of his psychologist, Andy is not briefed on

each and every defendant who distributes, transports, receives or possesses his child sex abuse

images. Andy does receive ongoing updates about the number of new cases and efforts to obtain
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restitution on his behalf.” Id. at 144, n.6. Accordingly, Mr. Scruggs objects to any award of 

restitution without definitive proof of proximate cause.

Pursuant to statute, Andy’s recovery is limited to “costs incurred by the victim.” 18 

U.S.C. § 2259(b)(1). Andy’s attorneys, incredibly, assert greater “losses” for themselves than 

for their client. They are seeking $25,000 for Andy’s alleged losses, while making a separate 

demand of $33,415 for attorneys’ fees and costs, the latter including $29,000 for a psychological 

examination and accompanying expert report. Docket no. 44-3 at 154. Since there is nothing in 

the record to indicate that Andy is personally liable for the attorneys’ and expert fees, Mr. 

Scruggs objects to labelling them as “victim’s losses” or “costs incurred by the victim” under

§ 2259.

B. “Blue Pillow” and “Marineland Sarah”

Although Mr. Scruggs has received general restitution requests from the victims in the 

“Blue Pillow” and “Marineland Sarah” series (docket no. 44-4 at 34-37; no. 44-6 at 47-48), he 

still is not aware of the restitution being specifically sought from him. As such, he is not yet able 

to consider whether proximate causation is established in terms of the requested amount, and is 

not able to determine whether there is a dispute pertaining to apportionment of restitution.

C. “J Blonde”

The victim in the “J_Blonde” series is seeking $150,000 in restitution. Docket no. 44-5

at 9. He has not provided any breakdown as to how he reached that monetary figure, and 

whether that figure includes attorney fees and/or expert fees. Further, Mr. Scruggs is not aware 

of the specific amount of restitution being sought by the government on behalf of “J_Blonde.”

As such, Mr. Scruggs is riot yet able to consider whether proximate causation is established in

5
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terms of the requested amount, and is not able to determine whether there is a dispute pertaining

to apportionment of restitution.

III. Upward Departure Based on Allegations that Mr. Scruggs Abused a Child

The presentence report includes allegations by J.F. that Mr. Scruggs sexually abused. J.F.

PSR 38-39. Due to these allegations, it is suggested that an upward departure may be 

appropriate. PSR 95. Mr. Scruggs does not deny that he provided respite foster care for J.F.

on several occasions, and that J.F. would stay overnight at Mr. Scruggs’ home. He also does not

deny that he took J.F. to Illinois to go to the Great America amusement park on one occasion.

However, Mr. Scruggs denies that he sexually abused J.F. in any way, and therefore he objects to

the suggestion of an upward departure.

Whether or not the government meets its burden of proving up the allegations of abuse at

sentencing is a fact-based issue. However, Mr. Scruggs asks this Court to consider several

important factors in making this determination.

First, in his report, Dr. Thompson points out many concerns regarding the second Child

Advocacy Center (CAC) interview of J.F. and concerns about J.F.’s history, which raise 

questions about the truth of the allegations. Defendant’s Exhibit A. The first is the fact that 

J.F.’s therapist delayed the scheduling of the CAC interview so she could have a second

counseling session with J.F. before the CAC interview. Id. at 8; Defendant’s Exhibit F, p. 3. In

his opinion, this reflects an attempt to influence J.F.’s memory, statements or behavior during the

CAC interview. Second, J.F. made a number of statements during the CAC interview which

called into question the veracity of his statements. Defendant’s Exhibit A, p. 8-. These

statements caused even the police officer assigned to investigate the case to conclude that J.F.

was lying about some things. Defendant’s Exhibit F, p. 12. Third is the high potential for source
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misattribution errors by J.F. due to his chaotic upbringing and family life, and the actions of his 

• therapist. Defendant’s Exhibit A, p. 10.

Second, there is no disputing that J.F. lied during his second CAC interview. One 

example is when he stated that Mr. Scruggs was a “crackhead” and that Mr. Scruggs smoked 

marijuana. Defendant’s Exhibit E, March 8, 2018, interview, p. 10 of transcript. Another is 

when he claimed he left Mr. Scruggs’ house and went to the police station to report the abuse. 

Id. at 30 of transcript; Defendant’s Exhibit F, p. 13. A third example is when J.F. stated that he 

had metal cages, like “jail bars” that he put on the window of his room at Mr. Scruggs’ house. 

Defendant’s Exhibit E, March 8, 2018, interview, p. 36 of transcript. A fourth example is when 

he stated that Mr. Scruggs’ brother went to Illinois with them. Id. at 73-74 of transcript. Mr. 

Scruggs does not have a brother. PSR | 52. This is not an exhaustive list of all of the lies told 

by J.F. during his second interview, but this highlights some of the fabrications.

Another factor that should be given weight by this Court is that it is well recognized that 

foster children make false allegations of abuse for various reasons. Defendant’s Exhibit D, pp. 

3-5. As foster parents in Iowa are instructed during their training, “The possibility of a false 

allegation of abuse is great for anyone who is a foster and adoptive parent, and increases over 

time.” Id. at 3. “The incidence of false allegations of abuse occurs at a far higher rate than 

founded cases of abuse in foster and adoptive homes.” Id. Mr. Scruggs respectfully maintains 

that the allegations of abuse made by J.F. are another example of these recognized false 

allegations.

IV. A Downward Variance is Warranted

If the Court declines to depart upward, Mr. Scruggs’ sentencing guidelines range is 151- 

188 months in prison. Mr. Scruggs respectfully asserts that such a sentence is far greater than

7
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necessary to achieve the statutory purposes of sentencing as set forth in 18 U.S.C. § 3553(a).

Specifically, his advisory guidelines range does not adequately account for his lack of past 

criminal history, it does not account for the nature and circumstances of the offense, it does not

address his personal history and characteristics, and it does not adequately address the need for

just punishment. Therefore, Mr. Scruggs moves the Court to vary downward to a lesser sentence

than that provided for by the sentencing guidelines.

Lack of Criminal HistoryA.

Mr. Scruggs’ essential lack of a prior criminal history mitigates in favor of a downward

variance. His only experiences with law enforcement involved two traffic tickets and one dog 

running at large ticket. PSR 44. He has been assessed zero criminal history points. This

absence of any substantive criminal history is significant for a couple of reasons.

First, absence of prior criminal history speaks a great deal to the issue of deterrence. Mr.

Scruggs has never before had an actual criminal conviction or sentence, nor has he ever spent so 

much as an hour in jail prior to his present incarceration. This absence of past criminal history

on his part shows just how substantial any punishment for the instant offenses will be. Mr.. 

Scruggs is someone who heretofore has lived a life unfettered by any type of correctional 

supervision, let alone a long period of incarceration. He is not someone who continues to offend 

notwithstanding repeated appearances in criminal courts, like so many other defendants who 

appear before this Court. As a result, the deterrent impacts of his imprisonment to date are, for 

him, far more marked than they would be for an individual who had already experienced life

behind bars but had continued to pursue crime nonetheless. Mr. Scruggs is a true Criminal

History Category I defendant, unlike those who are in Criminal History Category I by operation

8
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of the way the sentencing guidelines are applied. Therefore, his guidelines range overstates the

need for deterrence in his case.

Second, his lack of criminal history speaks to the protection of society from future

wrongs he may commit. Because he has never before been imprisoned, Mr. Scruggs has not

been shown to be incorrigible or undeterrable by a shorter sentence than the 151-188 months he

is facing in prison under the sentencing guidelines. Without some rational basis upon which to

base a conclusion that Mr. Scruggs will commit more crimes after he is sentenced, it is

reasonable to presume that a shorter sentence will have a sufficient impact on reducing his

likelihood to reoffend in any manner.

Nature and Circumstances of the OffensesB.

There is no question that Mr. Scruggs’ offenses were very serious, and while he didn’t

understand it at the time, he now appreciates that although he did not sexually abuse the children

depicted in the images, he helped to re-victimize those children. And, if this Court concludes

that Mr. Scruggs did not abuse J.F., then his offenses involved no hands-on contact.

Further, although Mr. Scruggs possessed thousands of depictions of child pornography—

some of which included sadistic or masochistic conduct or other depictions of violence—the

number of depictions should not be determinative of his sentence. In this day and age it is

incredibly easy for child pornography defendants to amass thousands of images in even a short

period of time because of the internet. Rare is the recent case in which a defendant does not

receive a five-level increase for possession/receipt of 600 or more images. But the increase

based on sheer image numbers, as well as the increase for depictions portraying sadistic or

masochistic conduct, does not depend on proof that a defendant actually viewed all of the

images, and in Mr. Scruggs’ case, the record contains no proof that he did so. As such, he may

9
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not have been aware of the total number of depictions that he possessed, or of the content of

every single depiction.

Another important consideration is that despite using torrents to obtain some child

pornography, Mr. Scruggs did not think that his files were in a shared folder and he took steps to

try to prevent the depictions from being available to others. PSR 1 14; Defendant’s Exhibit

G, p. 4. Once he would download a depiction via use of torrents, he would delete the file from

the torrent program in an attempt to prevent it from being shared with others. PSR 1 14. Mr.

Scruggs also did not obtain child pornography solely by using a peer-to-peer type program as the

PSR reflects. He also used newsgroups, which are best described as internet discussion groups.

Defendant’s Exhibit G, pp. 3-4. His use of these newsgroups, rather than only peer-to-peer

technology, shows a concern for not wanting to further distribute the images he obtained.

A final consideration about the circumstances of the offenses is that Mr. Scruggs

cooperated with law enforcement. He submitted to an interview which lasted for over two hours,

and he readily admitted his involvement with child pornography. PSR H 14-15; Defendant’s

Exhibit G. During this interview, he also advised that some of his files were encrypted, and he

provided what he believed to be the password for the encrypted files. PSR 1 15.

For all of these reasons, the nature and circumstances of the offenses warrant a downward

variance.

Personal History and CharacteristicsC.

Mr. Scruggs’ history and characteristics also justify a downward variance. He is a 50-

year-old man, who comes from a stable, supportive family. PSR 1f51; Defendant’s Exhibit C, p.

3. He is an only child, and his parents are elderly. PSR H 51-52. He obtained a B.A. in physics

from the University of Northern Colorado in 1990, and an M.B.A. through the University of
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Document1&-l - Filed 09/13/18 Page 10 of 13Case 2:17-cr-01048-LTS-MAR



Colorado in 2003. PSR f 59. He has been a productive member of the workforce, having been 

employed as a project manager for over 10 years. PSR If 61. He’s had healthy, adult 

relationships with two people, including his ex-wife and a long-time girlfriend, although he is not 

currently in a relationship. PSR ^ 53, Defendant’s Exhibit C, p. 4. Mr. Scruggs does not have 

any substance abuse issues, and he has only suffered from situational depression. PSR Iff 57-58; 

Defendant’s Exhibit C, p. 4. When he lived in Dubuque, Mr. Scruggs volunteered with the Big 

Brothers/Big Sisters program, having a positive, influential relationship with his “little brother,”

Jesse Evilsizer, who is now 18. Defendant’s Exhibit H.

The longer the sentence that Mr. Scruggs receives, the more likely it becomes that he will 

be released to a world without his parents and without the strong support of his friends which he 

has now. This argument is not meant to incur pity for Mr. Scruggs; it is meant to point out that 

having a steady support group upon his release from prison will make it more likely that he will

succeed on supervision. A guidelines sentence will also incarcerate him for the remainder of his

working years, leave him with few job opportunities commensurate with his education, and

decrease his ability to pay any restitution with may still be owed.

D. The Need for Just Punishment

Just punishment is another requirement for this Court to consider in fashioning a sentence 

which is sufficient, but not greater than necessary. 18 U.S.C. § 3553(a). For a number of

reasons, a just punishment in this case is one which is below Mr. Scruggs’ advisory sentencing 

guidelines range. Most of the reasons supporting this assertion are set forth above; namely, Mr. 

Scruggs’ lack of criminal history, the circumstances of the offenses, and his personal history and 

characteristics. Beyond these factors, however, there are two additional considerations which

affect the determination of just punishment.

11
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First is the conclusion in the report by Elizabeth Griffin and Dr. David Delmonico that

Mr. Scruggs is a “’low risk’ for a future contact sexual offense, and a low risk for a future child

pornography offense.” Defendant’s Exhibit C, p. 10. He possesses many protective factors,

such as constructive social/professional support, goal directed living and sobriety, to name a few,

which contribute to a lower risk of recidivism. Id. at 9. He is also 50-years-old, he obviously

will be older upon his release from prison, and “sex offender research indicates an inverse

relationship between age and recidivism.” Id. Moreover, they conclude that he is a good

candidate for treatment, based on four factors: 1. He admits to wrongdoing and takes full

responsibility for his online sexual behaviors; 2. He is willing to attend treatment; 3. He does not 

have a personality disorder that would interfere with treatment; and 4. He has previously used the

counseling process to address personal issues. Id. at 10.

Second, the child pornography guidelines do nothing to distinguish the least from the

worst offenders. See United States v. Beiermann, 599 F.Supp.2d 1087, 1105 (N.D. Iowa 2009).

This is because “.. .the level enhancements, some quite extreme, are based on circumstances that

appear in nearly every child pornography case: using the internet, amassing numerous images 

(made particularly easy by the internet); presence of video clips counted as 75 images each;

presence of images of prepubescent minors and violence (broadly defined to include a

prepubescent minor engaged in a sex act); and some ‘distributing’ in return for other images.”

Id.

ConclusionV.

For all of the above reasons, Mr. Scruggs moves this Court not to impose the

recommended condition of supervision pertaining to pornography; he asks that the Court order

either no restitution or restitution in an amount based on the Paroline factors; he argues that he

12
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should not receive an upward departure based on allegations that he abused J.F.; and he moves

the Court for a downward variance to a sentence below his advisory sentencing guidelines range.
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SUPPLEMENTAL SUMMARY OF THE CASE AND 
REQUEST FOR ORAL ARGUMENT

Defendant, Christopher Scruggs (hereinafter “Scruggs”), pled guilty in the

Northern District of Iowa to one count of receipt of child pornography, in violation

of 18 U.S.C. §§ 2252(a)(2) and (b)(1), and one count of possession of child

pornography, in violation of 18 U.S.C. §§ 2252A(a)(5)(B) and (b)(2). Scruggs

was sentenced to 151 months imprisonment and five years of supervised release on

each count, to be served concurrently. He was also ordered to pay restitution.

On June 3, 2019, Scruggs tendered an appellate brief pursuant to Anders v.

California, 386 U.S. 738 (1967), arguing that the district court erred in ordering

$3,000 restitution to “Spongebob,” erred in applying a two-point distribution

enhancement under USSG § 2G2.2(b)(3)(F), and imposed a substantively

unreasonable sentence. On July 3, 2019, this Court directed counsel to file a

supplemental brief in relation to the distribution enhancement.

Scruggs now submits this supplemental brief, arguing that the district court

committed plain error by applying a two-point enhancement under USSG §

2G2.2(b)(3)(F) and, relatedly, by failing to consider a reduction under USSG §

2G2.2(b)(1).

Should the Court find it warranted, Scruggs respectfully requests 10 minutes

for oral argument.
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STATEMENT OF THE SUPPLEMENTAL ISSUE 
PRESENTED FOR REVIEW

WHETHER THE DISTRICT COURT PLAINLY ERRED BY 
APPLYING A TWO-POINT ENHANCEMENT UNDER USSG § 
2G2.2(b)(3)(F) AND, RELATEDLY, BY FAILING TO CONSIDER A 
REDUCTION UNDER USSG § 2G2.2(b)(l).

I.

United States v. Nordin, 701 F. App’x 545 (8th Cir. 2017)1.

United States v. Smith, 910 F.3d 1047 (8th Cir. 2018)■ 2.

United States v. Cates, 897 F.3d 349 (1st Cir. 2018)3.
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SUMMARY OF THE SUPPLEMENTAL ARGUMENT

Scruggs argues one supplemental issue on appeal: that the district court

committed plain error by applying a two-point enhancement under USSG §

2G2.2(b)(3)(F) and, relatedly, by failing to consider a reduction under USSG §

2G2.2(b)(1).

2
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SUPPLEMENTAL ARGUMENT

THE DISTRICT COURT PLAINLY ERRED BY APPLYING A 
TWO-POINT ENHANCEMENT UNDER USSG § 2G2.2(b)(3)(F) 
AND, RELATEDLY, BY FAILING TO CONSIDER A 
REDUCTION UNDER USSG § 2G2.2(b)(l).

I.

Standard of Review: A failure to properly calculate the United States

Sentencing Guideline range constitutes a procedural sentencing error. United

States v. Townsend, 618 F.3d 915, 918 (8th Cir. 2010) (quoting United States v.

Hill, 552 F.3d 686, 690 (8th Cir. 2009)). Here, Scruggs failed to object to the

Guidelines calculation, and therefore review is for plain error. United States v.

Pirani, 406 F.3d 543, 550 (8th Cir. 2005). Under plain error review, Scruggs

must establish an “(1) error, (2) that is plain, and (3) that affects substantial rights.”

Id. (quoting United States v. Olano, 507 U.S. 72.5, 732-36 (1993)). If all three

conditions are met, an appellate court may then exercise its discretion to correct a

forfeited error, but only if the error “seriously affects the fairness, integrity, or

public reputation of judicial proceedings.” Id.

A. USSG § 2G2.2(b)(3)(F).

Merits: Prior to 2016, § 2G2.2(b)(3)(F) provided for a two-level

enhandement “[i]f the offense involved . . . [distribution other than distribution in

subdivisions (A) through (E).” In cases involving peer-to-peer file sharing

programs, a divergence arose amongst the Courts of Appeals as to whether this

provision required proof of any particular mens rea, with the Fifth, Tenth, and
3
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Eleventh Circuits holding that mere use of a file-sharing program was sufficient to

apply the enhancement (i.e., no mens rea), and the Second, Fourth, and Seventh, 

Circuits holding that the enhancement was applicable only if the defendant knew

of the program’s file-sharing properties. See USSG Am. 801 (detailing the case

law from the various circuits). In the Eighth Circuit, knowledge of the program’s

file-sharing properties was required, but such knowledge could be “inferred from

the fact that a file-sharing program was used, absent ‘concrete evidence’ of •

ignorance.’” Id. (quoting United States v. Dodd, 598 F.3d 449, 452 (8th Cir.

2010)).

To help resolve the circuit split, the Sentencing Commission passed

Amendment 801, effective November 1, 2016, “generally adopting] the approach

of the Second, Fourth, and Seventh Circuits” and clarifying that the two-level

enhancement applies “only in cases in which the defendant knowingly engaged in

distribution.” USSG Am. 801, at p.. 136 (emphasis added). Amendment 801 thus

modified § 2G2.2(b)(3)(F) to provide that the two-level enhancement applies

where the “defendant knowingly engaged in distribution, other than distribution

described in subdivisions (A) through (E).” It also added a new application note

providing that a defendant “knowingly engage[s] in distribution” if he: “(A) 

knowingly committed the distribution, (B) aided, abetted, counseled, commanded,

induced, procured, or willfully caused the distribution or (C) conspired to

4
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distribute.” USSG § 2G2.2, cmt. n.2. The definition of “distribution” remained

unchanged, providing that distribution is “any act. . . related to the transfer of

material involving the sexual exploitation of a minor.” USSG § 2G2.2, cmt. n.l.

' A person acts “knowingly,” when he “is aware of the act and does not act [or

fail to act] through ignorance, mistake, or accident.” Eighth Cir. Manual of Model

Jury Ins. 7.03 (2018). An evaluation of whether a defendant knowingly distributed

child pornography is a “fact-intensive” one. United States v: Nor din, 701 F.

. App’x 545, 546 (8th Cir. 2017); see also United States v. Durham, 618 F.3d 921,

928 (8th Cir. 2010) (“[T]he enhancement must be decided on a case-by-case basis

depending on the facts at hands.” (citation omitted)). The burden of proof is on 

the government to show that the enhancement is applicable by a preponderance of

the evidence. United States v. Dodd, 598 F.3d 449, 451 (8th Cir. 2010).

Here, Scruggs does not dispute that he used P2P technology; indeed, the

uncontested allegations in the presentence report establish that on three dates in

November 2013, an investigator downloaded 44 depictions of child pornography 

from Scruggs’s computer using MicroTorrent, a P2P application. PSR If 11; see

United States v. Menteer, 408 F.3d 445, 446 (8th Cir. 2005) (per curiam) (holding

that a defendant’s failure to object to facts in the PSR “constitutes an admission of

those facts”). As the text and commentary to amended § 2G2.2(b)(3)(F) makes 
\

clear, however, the two-point enhancement cannot be applied merely because

5
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Scruggs used a P2P file-sharing program. See United States v. Durham, 618 F.3d

921, 928 (8th Cir. 2010) (citing United States v. Ultsch, 578 F.3d 827, 830 (8th

Cir. 2009)). Likewise, the enhancement is not applicable merely because child

pornography was actually distributed from Scruggs’s computer, absent evidence

that Scruggs “had knowledge that by using a peer-to-peer filed-sharing program,

his child pornography was made accessible to others.” United States v. Cates, 897

F.3d 349, 359 (1st Cir. 2018); USSG § 2G2.2(b)(3)(F) & cmt. n.l

The sole evidence in the record that supports Scruggs’s knowledge is found

in paragraph 14 of the presentence report, which provides as follows:

On [January 23, 2014], the defendant participated in an interview with 
law enforcement, during which the defendant admitted to using 
MicroTorrent to download child pornography. ... He stated that he 
believed torrents are a “peer-to-peer technology.” He explained his 
understanding that torrents “may reside on multiple computers, and 
technology will go out there and find the computer that it’s on and it 
may not be the entire file; it may just pull a piece across.” He stated 
that he did not believe his files were in a shared folder.- He stated, 
“Typically, if I have gone out to get a torrent, once I get it, as soon as I 
get it, I delete it, I delete the, I delete it out of the program. Because I 
do believe that it goes, once you download it, it then goes back out and 
uploads it to others.”

PSR ]f 14. For reasons to follow, Scruggs respectfully submits that the

information in PSR ]f 14 is plainly insufficient to demonstrate that he more likely

than not “knowingly engaged in distribution” of child pornography, particularly

when all evidence in the sentencing record is considered. See United States v.

6
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Lawrence, 920 F.3d 331, 337 (5th Cir. 2019) (evaluating the applicability of the

enhancement “in light of the record as a whole”)

The information in paragraph 14 establishes, at best, that Scruggs had some

exceedingly basic knowledge of how P2P applications work in the abstract. He 

knew that they involved torrents. He knew that torrents could reside on multiple

computers and that P2P programs would search for them. He knew that once

torrents were downloaded, it might be possible for them to “go[] back out and

upload to others.” But Scruggs’s knowledge that P2P technology theoretically

could make files on a computer available to others does not establish that Scruggs

knew the P2P technology he was using either automatically or actually was making

his files available to others. The distinction is far more than academic - it is

central to the question of whether the enhancement is applicable based on the

sentencing record in this case. To that end, it is far more notable what the record 

does not establish about Scruggs’s knowledge in this case than what the record

does establish.

In passing Amendment 801, the Sentencing Commission explained that

there are different variants of P2P software:

Some file-sharing programs require a user to designate files to be shared 
during the installation process, meaning that at the time of installation 
the user can “opt in” to share files, and the software will automatically 
scan the user’s computer and then compile a list of files to share. Other 
programs employ a default file-sharing setting, meaning the user can

7
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“opt out” of automatically sharing files by changing the default setting 
to limit which, if any, files are available for sharing.

• USSG Am. 801, pp. 135-36. Despite these variations, the sentencing record does

not even establish whether MicroTorrent is an opt-in or an opt-out program, let

alone that Scruggs had any knowledge as to which type of program it was.

Additionally, it does not establish that Scruggs ever changed the opt-in/opt-out or

configuration settings of the P2P program. Def.’s Sent. Ex. G, p. 4 (“Scruggs

denied making any configurations to the torrent program he downloaded.”);

compare United States v. Monetti, 705 F. Appp’x 865, 868-69 (11th Cir. 2017)

(“Monetti changed the default sharing settings in the Ares program, which showed

he understood that files in the shared folder could be downloaded by other users.”);

United States v. Vail, 732 F. App’x 326, 327 (5th Cir. 2018) (“[T]here was

evidence that the file-sharing service Vail used to download child pornography

provides alerts that material will be shared, and Vail did not disable the sharing

capability in his settings.”). There is also no evidence that Scruggs intentionally

created a “shared folder,” elected to save files to such a folder, or even knew that

one existed. Def.’s Sent. Ex. G, p. 4 (stating that Scruggs told law enforcement he 

simply read about uTorrent online, downloaded a program, and started using it);-

compare United States v. Layton, 564 F.3d 330, 335 (4th Cir. 2009) (“Layton told

the FBI agents that... ‘he created a shared folder . . . with privileges that allowed

other people to download files that he put into the folder.’”). To the contrary, the
8
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record clearly states that Scruggs “did not believe his files were in a shared folder.”

PSRIf. 14.

Also absent from the record in this case is any evidence supporting a

reasonable inference that Scruggs had knowledge that child pornography on his
■ ■ r

computer was accessible to others. In Nor din, for example, this Court found it 

appropriate to infer knowledge where the defendant admitted “intermediate”

computer skills, used four different file sharing programs over the course of five

years, and attempted to wipe his hard-drive of incriminating evidence. Nor din,

701 F. App’x at 546. Likewise in Smith, the Court found § 2G2.2(b)(3)(F)

applicable where the defendant admitted to being “a sophisticated user of ARES

and other file-sharing computer programs, knew the ARES program automatically

shared'child pornography images saved to the shared folder, and used programs

designed to shred incriminating files.” United States v. Smith, 910 F.3d 1047,

1056 (8th Cir. 2018); see also United States v. Montanez-Quinones, 911. F.3d 59,

67 (1st Cir. 2018) (“The court below reasonably could infer that the defendant was

a sophisticated computer user based on evidence that he had acquired two degrees

in computer science and computer networks.”); United States v. Ryan, 885 F.3d ■

449, 454 (7th Cir. 2018) (finding a reasonable inference of knowledge where an

expert testified about the file-sharing properties of the software program on the 

defendant’s computer and “also presented evidence of Ryan’s sophisticated

9
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conduct would be “limited to the receipt” of child pornography. See United States

Shelabarger)<llQ F.3d 714, 718 (8th Cir. 2014) (finding that application of anv.

enhancement under § 2G2.2(b)(3) necessarily means that a defendant’s conduct

could not have been “limited to the receipt or solicitation of’ child pornography, as

required by the second prong of § 2G2.2(b)(1)). The district court would,

therefore, be obligated to consider whether Scruggs’s efforts to avoid

dissemination (see PSR^j 14; Def.’s Sent. Ex. G) of child pornography proved by

the requisite standard that he “did not intend to . . . distribute . .•. such material.”

Overall, if the § 2G2.2(b)(3)(F) enhancement were removed and the'§ 2G2.2(b)(l)

reduction applied, Scruggs’s sentencing range would be reduced dramatically,

from 151-188 months (AOL 34, CH I) to 97-121 months (AOL 30, CH I).

The record in this case was plainly insufficient to prove that Scruggs

knowingly engaged in distribution of child pornography. The erroneous

application of § 2G2.2(b)(3)(F) substantially increased Scruggs’s advisory

guideline sentencing range, both by virtue of the two-point enhancement and

because Scruggs was denied the opportunity to be considered for a two-point

reduction under § 2G2.2(b)(1). Because the district court did not comment on

what sentence would be appropriate had it not erred in calculating Scruggs’s

guideline range, Scruggs has shown the necessary effect on his substantial rights.

See United States v. Harris, 908 F.3d 1151, 1156 (8th Cir. 2018) (“We read

11
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Molina-Martinez and Rosales-Mireles as strongly cautioning courts of appeals not

to [assume that there is no reasonable probability of a lower sentence] when “the

record is silent as to what the district court might have done had it considered the

correct Guidelines range.” (citing Molina-Martinez v. United States, 136 S. Ct.

1338, 1347 (2016) and Rosales-Mireles v. United States, 138 S. Ct. 1897 (2018)).

CONCLUSION

For the reasons stated herein, Scruggs respectfully requests that the Court of

Appeals reverse his sentence and remand the case to the district court for

resentencing. In particular, Scruggs requests that the district court be instructed to

remove the § 2G2.2(b)(3)(F) enhancement and consider whether Scruggs is

entitled to a two-point reduction under § 2G2.2(b)(l).

Respectfully submitted,

/s/ Nova D. Janssen
Nova D. Janssen
Assistant Federal Public Defender 
Federal Public Defender’s Office 
400 Locust Street, Suite 340 
Des Moines, IA 50309 
PHONE: (515) 309-9610 
FAX: (515) 309-9625

12
F-16



CERTIFICATE OF FILING AND SERVICE

I certify that on July 23, 2019,1 electronically filed the foregoing 

supplemental brief with the Clerk of Court for the United States Court of Appeals 

for the Eighth Circuit by using the CM/ECF system. Participants in the case who 

are registered CM/ECF users were served by the CM/ECF system. The brief and 

was scanned for viruses using Symantec Endpoint Protection 12.1.4013.4013. I 

also certify that on July 29, 2019, after receipt of notice that the brief was filed, I 

will serve a paper copy of this brief on defendant-appellant by mailing him a copy

at FCI Sandstone, P.O. Box 1000, Sandstone, MN 55072. I further certify that on

July 29, 2019, after receipt of notice that the brief was filed, I transmitted 10 paper

copies of the brief and addendum to the Clerk of Court via Federal Express and 1

paper copy to the appellee via regular mail as noted below.

Respectfully submitted,

/s/ Nova Janssen
Nova D. Janssen
Assistant Federal Public Defender 
Federal Public Defender’s Office 

• 400 Locust Street, Suite 340 
Des Moines, IA 50309 
PH: (515) 309-9610 
FAX: (515) 309-9625Copy to:

Mark Tremmel, AUSA 
111 7th Street, SE Box 1 
Cedar Rapids, IA 52401

13
F-17



IN THE UNITED STATES COURT OF APPEALS 

FOR THE EIGHTH CIRCUIT

18-3158

United States of America,

Appellee,

v.

Christopher Scruggs,

Appellant.

Appeal from the United States District Court for the 
Northern District of Iowa

Honorable Leonard T. Strand, Chief U.S. District Court Judge

Appellant’s supplemental Addendum

Nova Janssen
Federal Public Defender’s Office 

400 Locust Street, Suite 340 
Des Moines, IA 50309 

PHONE: (515) 309-9610 
FAX: (515) 309-9625

ATTORNEY FOR APPELLANT

F-18



[•
f
lCA,?.E NO;. 13-]744<5:DUBUQUE SHERIFF'S OFFICE 
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Offense;- Sexual Exploitation of a 
Minor

E. A. 'Wilhe!,iaA 7.
it Eclated Cases; 

Rage l of 6
Additional Info rtmUioii

Victim: State of Iowa
DEFENDANT'S

EXHIBIT

CASE
NO.

i
OFT!

-.t -------- r~TZ 'X.   •' JS- ^ JsT “ -7 -:x - --

n/.r- r€ V rU IX I ^ M \
■■■• tt r................ •• : *v " ’*• 7 "=........................ ’• •-

::
J-*••a

E ;; •; An i GEXHIBITi NO..7
a__ U.....QYMENT: IBM ____s...............................

OCCUPATION; Manager of Project Management
PHONE RES'; : 563“564'Q195 ~

EMIT,Oh risfopher WayneSentggs
960 Davis Street, Dubuque

NAME:
1ADDRESS;

RES:
.................... ................ PHONE DUS: ................. ' .

h/wrnnf a A 1 o|apsiiyi|p
SEX: Male '•
RACE: White

l
I
iMEL l.S-SN/DL;

LOCATION: DLEC CIDJnte»;.vievy.Room C... ...1.LEAU ib
PERSON TYPE:

VICT X. SUSP

\
]:

IE II I si; 1.1 .E !====■
=WrrN?i oSiER: =----

i
j--“= E : : !?-

jp v. : %,..7 --..S ?...
::::

A-
F

Oil 01/23/2014 at approximately 12135 PM, 1 did speak with Christopher W. S'er-uggS reference die 
search warrant that was executed at his residence on this date. My conversation with Scruggs was recorded 
afid'lhisrepptt'is a|yHOpsis.'pu!;iMji:^ for thf recording- in Its entirety.

..................... f .. ........•=.

i
I
5

*r. 11f ' i
}v.

Before the interview begop, Scruggs W3sfidyised.thjfjtb.fe wg$ toUmltr ape& nor would, he be placed, 
under arrest at the fend of our Sohybrsdticm. to leave at arty-time he
was free to do so. : si ~.i ^ 'f

i
l

During my conversation with Scruggs, he advised ihc following:
* His position :ai IBM is Manager of Project Management
\JHeMsd.i.ypi'ced.in l|$7|nd TpdreQ?Jil5.^7v^fe.ljvesro.fflasWng.ton,DC,.
{ fldwas hoitaJu-lhe- Houston,ErXfrrCiu/He Hioughiifr-wssT-asaddna Gorihty: 1^. s ;
*r: fn i'98'Afre mpii'fid to C.o]Wcio:aiid iivCd.l;heEdufed'2Ul'.0i iTc-.iivdd ill fheRcnveParSa and [off 

to takchis. current position with IBM,,..,..,s;;:r;, ..... ^ .: ,- .-•-.
WfaeiUfe rafrvcddopufrhque, hejra.t stayed/atilhe ^instdyifrtfesi tbgn rented a.room with 
some olliei-IDlvfanTptoyei^' on Jhiien Dubuque- Drive, then.rehtdd a house on Constance Court 
in,th© S-SHfrigten Lake neighborhood,j& ipy©4 ugaiRW^h h|ptgtejiased .hisime on Davis
'■s* •; i— —• •- •• — •- ••• •* ~ :■ r

Stp-6t|T.™_ :■ I ^ l .. f | ^ 1 :? f, i ;-f :t
«':s=t&hasianMBA:lfrRusin6ss-Adihinisiratfoni-ff:6ni Colprado Hniversi'tyih Dehvei-."
• ■ Before'working- with IBlMIteWPrhe.d forAdOTPcd'Ihcihncilogy .Associateswliich he .desotifred.

asm small aerospace comJan|. under-iu 200.9, ho-began looking; for
new .employmen t- with- a raaj dr iorporafr-d-B;: 4 ■ -

« He has- only tvaveled-intefitatidnailj'' when he- went on. a. couple trips when he -was married-. One 
trip was to 'Cancun and the other was to England, ami. France.

r

i
"'pnjp}Veli Report-Piled 
DATE: 01/24/2014 
Rpt. Off.; E.A. Wilhelm:

GoaljMed oft SR, BKcpCirGurrefti. Status
•y?:siw

COApp: RdgrBdg: 3:1-54

000022F-19
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CASE IS©: 13-17446E.A, Wilhelm.DUBUQUE SHERIFF'S OFFICE 
SUPPUEMENTARY REPORT

jHiinihicport
Qffcusc: Sexual Exploitotloii of a 
Minor

Related Cases; 
Page '2 of 6

• . Additional Informal inn.
Victim:- State off own

{
i

}

• HeLd6me44liat.?m}('b.qhy.el.se uses 3ifs.cqmpyter;ie'quipmenUaii4:lha't: tbe_eqmpmen.tat.th.e house
himihmr( ]\/^wV R/s'o. " ' [

-<f He advised firarthe- only password o.ifMsteompUfet' Is the Windowalogoa. '3 This password, is 
either beitisOJ or BeltisOl.

* He advised, that some-of the-stuff on his computer is-encrypted ■with Truo-Gtypf. He provided 
that liis password was 78dl%vx97il-77Qt$B4Myy.

o Scrag'gifligd saR^di^cal^.epmiii^a^WltiitMsv.passwopclv..He, w.a-s. provided, with paper 
■add dhhyhhatd'te help jpg Ms. memdry, TMte-hiiePthelpnssiple^aviattenS on' the paper 
bbWas’provided Whibinjs e6iitei;iied-jiithe:’cas'e filed

• He a'dV-isediiiiit ho.ha&.a,wireJ.es.s rofiteotliis hop® iVbMr is password, protected, He- also
advised thnihe named it fimfyaidi-.- jUe-said|hal he.j'ust cante up with this and hadmo 
expianatioir for tiie nahiei -..■-r ....- - - ? «....

» He -advised drat ho brings his work laptop home at night per company policy .however he does 
notasoiffornon.-'wOfkpfflposes, ■

, • He advised' that lie has “average’’ computer skills,
' « He'estiraatedf hatan ,1998 he. tpok.sqme undergrad courses .in net working and progrsmmi ng.

« !3cruggs.advised that ite use|rtiiblonfputeiHhatWa^ho'dked u| imthe upsigirk computer room at 
lioinCv- He has. two bld'-DelllmnifutetsifpSe laptof) Mfohe tbWe0. He tliobght the passwords 
on these would be either bguhO 'l ^x-B^JixQh = -r~ Jr..., ,,
He advised thaf there. was also bite cdinFutehtqweh.iii,the comphtehpbom which was not
WOrjving i "v n.—d" 'id

» He lms a pemohal thumb drive with an IBM.logo on.it.
* He -said, that he is. on the computer ail,day at work' and then,usually one to two hours- during; the 

evening.hours at home.

i i r.i 1

■I
3
i
i

t
■!

I
T

t

is
iI
i
!
1
t

• P

;

iratf&rasii^^
vvalvbr during ihe mcorded interview? ' * "" ; " ^ '* 4; ^ . ' r=

» Sofaggs.adyised.that he.has used cl.iats/insti'mt.msssa.ging as weli-as qaljne- gaining. He advised 
that he has not cfenf so JngWhileft l ? j Fy 

a He advised that the broken computer hi the upstairs computer room athis residence did. have
a -An jr-A. .A‘A, r r~---L ; jj i ^ t :;-A, 4 t 

MsTSfos M^iaedmhudiiedtasibeehacpJktottM kitics hq,iiv«tbni^Hstepee C$_pfe^estimated 
';s4ie3ias-Weh:'a.’Sflstdi'ffSiwMi'MediacohFFDr-dbdut tlifee^pariT" “ “ "

* When .he iked on Julieu Dubue]ueRriye thejlandior.i^iro vided tlte internet, service,
• Uopro vided .the .following enih'illtddibssesjA ■ -k ,, ~k r- 

cwsqnregsdilamaii.'Com -this email is' ushd for ids-friends and family 
cwsscru;ggs@.yahoomom -nsedTor legis'termg. for things. 
chiis.4snam@vaboq.ecim-:-usedi-fDrregister.ingfoi; things.

!

I;

?
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*]_Pa:bp7Veh geport'Filed '
i)ATE: 0.1 limn 
Rpt. Off,: E.A. ^Vilhelm
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I•CASE NO.; 13-174.46'B,A. W;lh?!niDUBUQUE SHERIFF’S OFFICE 

SUPPUEMENTARYREPOR'I'
Jtnllial. Rcporl

Offense; Sexual Exploifation of a 
MJu.ov

t
!

RelalcdCases:-
Uaga 3 of 6

Additional Information
Victim: State of Iowa

f

csorucgs@Q5,-ibm,coin rosfifijSolc.lv.fofWO.lA:purposes, tiA.oneoutsidp pf work has this.email address

Is dolt;--
• He does not use any cloud storage,
*. He has: :a Facsbook page using the. name Chris Scruggs. He uses his Gmail account, and the 

password %?mQs01..
« He has- used A.OL •antLMS.NJu. .the.pa.si hu.tEas.optitse4,tirem. smep 2.0.0S,
« He goesianl&e toTloo£:atktid search ferladulfpomegrapfiy. He uses h&ysgtoup.s, namely uxnM 

andthe wk®:' 5 ^ ^ w r: ' ? "
• He advised-that Reis looking fur gay^ straight, adultand underaga-.(he-described this a:s under

mponrogfaplty,'- t f
• He advised that Ke'haSPtocVnldadecl'Videos M jMufes'of ad«M, nun'Ors and both adylts and. 

minors that arc modeling ns well as engaged in explicit sexual acts,
»■ He advised that he has not spee.ific.ally searched for-, but. hasten,'toddlers (3-4 yoa)- in some of 

the pornography:.
» He initially dcmie.dpnyusc of peer to peer networks bccav.se he,\yas unsure of how- they- worked;. 

Laldr hxour cbhvefsdtion, fespdkeklioutdiyiPg foftenhla'rd.dowhiloalingthdprogram, [/Torrent 
(akaMicro Toitetu),7 ' * 5 ' " : :i...^..... ' 4 ■

• Hfif advised that hopot both adult,and ehild ptnographypHng’:thj| prethod.
• Ho advised,M4e|wa|usipgt||^afc^1#p|(%'^r(|r4gAi | "1:1;
.<• He:furtherprovided'thai-hedi'd not specifically seamh out vidFeniacfs such as rape, any forced, 

sex act oj;.anything that was vulgar or degrading,
• He advised t'hattherg'wauM b.e .chM pornography .on two. ofhis external hard-drives-, He 

advised, that they showed up. as the. J and L. Drive- oil.his computer.
""■Ilo^Mvisedr-.tha.tihe' did npl.thinkhe had any child.pornography on-any CDs orDVDs,; He

I. dThughtpathf had- destroyed aiipldrgltliat hellgdiliftlip pa|t'% p%kingdjglisk@;
.* ’ ' S cruggs advised that he traveled .to B.enyex to visit family over Christmas-, HP advised, that he 

loaded child po|n.Qgraphy.;onto a 'fhumb'-detye; withdlFtpuipose idfakp ji wiihdtim. Scruggs. 
adv]|ed^a#he:|yenf'du^fgh th^^hpftr|nsfhi^h^fetriiagdff®id then pjgot to take the 
drive whit him- ~ "

^.--■Hl^adyfeedd-hat-'hofdoes iiafc.sharp'orckatabouth5;sch.dd':p0rno|raphjrr'''-u i y
ik Hglsdyledtfiaf hdlooks pflotlladultandhiiild: pornography ailouf ICfthKbipurMip
« Ufehas not used a pay website since: he has lived in Iowa, Hie only time-he did was. to a gay 

adult website,
• He advised there would b.q spins fi les .that iw%<^yptid on one of the thumb-drives. He 

advised there would also, be some encrypted files:or? the external. hard drive.,

-!
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i

(
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Carienipuiius .fixep Clr’'7~~.Coal Inuoct :ou 'Sit

Bdg; 31-54

L>rpp/yc]i Report P.ilet! 
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CASE NO: 1.3:-1744.6DUBUQUE SHERIFF’S OFFICE 
SUPFLEMEMTARy REPORT 

_JitJtiai:Rc|]ort-
Offejxsei Sexual Exploitation of a 
Minor

E-.A, Wilhelm

Relates! Gases: 
Pnge 4of 'S.

__Additional Information
Victim; State of Ipwn

1

» Hedhpught thepe W£# be Ipl’sef illegal ^agps,iJiA|iii:tl\e);pj:QvigleiFiatliplipd. l>cen. 
J^qllfctfeg tfie.ra for a1«tin.iU§r-(AF j'egfs^VlVhgi^kedE? give f number, Jrelajtvfsed .more than, 
iO-’ye'atS~r......" L " ; “ " '•■ "• •' “..... " • -'- '• ■'•••■

• He thought it had: beep 10 years since he first started..seeking out images.- of children, 
o He advised that he remembers being Sexually attracted to. children' since his teen' years. He-

denied ever-acting on. this.
o SeruggS stated that thishas been the nrd.yiii:egal,aeti.yity:1tQ iris knowledge, that he has 

participated hi- 1; -j\t1 | i l ~_i 'i H-f V' | s ;U-v
» He advisEdihafhh has wbndefed. about iking With fi childand hSsrhad fantasies. of the same, 

however, he-dpes-notfeej it MwSfhfe.
« He- said lie js#§cfe4 t().hdy|;nrt>lb:£iaiiiiHU^Mtahd: a^»|t%i,prieif as bisexual,.
» He. was; in a. hQiiidsemi|T rekfioHsiiip .after-his '%V6fee.
« Scruggs stated that "he- lias feared getting- .caught, but also advised that paid, of ills .mind. was-.in 

denial that it would happen to him.
<i! pfe admitted to using (be-search teinipreteen. He has: searched for images of both, hoys and

girlgr- n r ..■, ...■ j- :: s r--- ;v.. -=, -5--\
« He advised tkhfGoogle wafhi's lufxpea&lPghgiinf - Hdhas §ls§usecpiipkxf He also advised 

that hfused'Go'ogle Image Search. HehclvisedtiiajiKeUadjusi used this tile last couple of 
nights-to-look-atpHtBi'gs:ofkids ^flt;m^&tdritit?shu{sr-Th&p|fU.dt'en- wopid be wearing normal 
clothing or sMiismtsH^ J l, f f :':1 44-44 Hi. .1 44 
He also talk-wl'abou't using the'Pirate'Bay.'Ha aHviseai that-lib wouldiga to this site-to use. their 
torrents;

• Scruggs talked .about-.iopking at .pictures of Mds in swimsuits and-clothing,.
» He-ad vised that there wouicl be pictures of kids from 0-'.! 5, but the majority would be ofkitis 
y^ugedH0H'5kH^fothsrRrQv;deitherewcmid:b&photosftncii:yicfeQs;-- sv. if"
4 Hth#ipafhhf-toifeiitsfeside Q|niuipe-cdnl|itfpiaua f%|bgnbj4y#ifrthe.cpniputei's to 

complete the file,
• PlH'uhd.erstaridihg. cjf theme-wsgrQnps^ir'tlia'tthe'-ihtbmiati.d.n is stbreclorra-. server' and the user 

downloads HoinfiibscrySr, _ /H 4 ' | i_J f\ I "I fZ T '
• He did' not think: there-Was a kharedfolcta, He advi'sed-that'once lie would download, he would, 
r ^-daietathufflp-sci-thpfii would upfbe upioaciedfoifitiierS;-. 1' $ t ry ± r\ 4 5

fSf advised
that he downloaded.it andstiarted using it, ■

» He -advised that he learneddibouf ilTon'ent; and reading about -it: online as xvei l as irv tpe news. 
Scruggs -adyised that he iihd- ^whloadedJhis "

• Ple -adviseithat no person that;he knows, knows- about the .illegal, images on. his computer; He- 
•provided that he- has con'e-sponded with others onjine-about- hipaf'kactioji, B© denied thath@- 
■evef .shared, images with anyone,

.J’rpp/Yei) Med pik'd '
DATE: 0.1/24/2:014 
R])t, Off,: E.A, Wilhelm

!
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I
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CASS NO; 13-17446 !E.A. WilhelmDtJBUQUE SHERIFFS OFFICE 

SUPI'LEMFNXARY report
J.itllial. Report

Offense; SexualKx^Ioj.tafion of a 
Minor

i<r: ii ReJfiled. Casas) 
Page 5 o£<5

itioimf In fo rmafioiv 
Victim: StateaO.owa

* .SpHiggs; advised that.li&.maHurbates^sometim^'kwbilp looking 0t:chi}d:ipAp;pgrai3Fy .and: 
ioiiattneddFatF^^fe^’f^g^ttheserlniMss ibhaitexbH PWposev r:f i /-i

« HestkedthaflieiiMchiidrenlkto^
others were Family heirlooms. Be denied keeping children’s clothes at tine house,

« . Scruggs talked about •,soinelimes itis j.ust.«rce to see an ituflgel,-wiiiiQtttltliaviflg*xpIlcit- 
sexual content, Ha advised, that sometimes, natal-ways, ha has sexual thought's, when.he looks at 
these pictures,. Ha explaineddhstho^ appreciate die
personality diill cxiiresB^iiesshf | ehtid, ^ t; y :S~~~ H

• He adyisef lhat;®s ponipgraplry Was orgmuze’d' %• folders'entitled:- mm,'boys, adult and girts, 
TFesefoldens-poptatodiolhiegalttudlltegal xg;. w

« He denied |hdn|hi(Metiji|'yitodW^M|#sSg#-\ ? -.....
®. He uses VLC .Media Player and ■ Windows image. Viewer to look at videos and. pictures;
». He denied timt there was .any protected, material. on his computer;. He advised that; he was .not a 

published miter and has .not copy waited anything.. .
.« He denied knowing anybody .in the pictures, Then without prompting, Scruggs brought up that 

he hi been, bivolvcd inthejli g Brother p.tograp.t;;fQrtlfe.itstfonnjea.rsmd that His “little. 
Brother!’ k J^#Bviislzeri iSCriiggs..advised:that:lesserji|st turned 14 |eai§ o®. Scruggs 
advised that he has taken pictures-of Jesse, during their-outings-. He: talked about, spending one. 
on one-time with-Jesse: but denied that he ever ina.pfrno.prfatcly "touched Jesse. Scruggs admitted. 
tliatattimes;h|lM|p4d is4b#|S|nevevnetedupon tliese
feelings.

« Besides Jesse, there were no other regular pictures of children, that lie knew,
♦ He denied ever raking.pi.ctur.es of kids, besides Jesse.
» Scruggs: advised, that the term Lolita was a hook, to his knowledge and has seen this as a. search ■
/"deaf.foEtindamgd gills; bZov under,; He; stated, that
V ^^rghipSntunderage ahd^r^&h^ ^dfiug^ihaptlHtpIrlfetpi&ihlliinriirdfyoung). 

He- also advised that cyber meant something; on tine, internet.
* Seiltll&irdvlsetlthatherwas fainlikrwiliHAMBJiAiiltt denfedBhlh|.a member because their

star.re was Har tpatextreme’- fouhifn. f-Ie. ajsomcb&p%§ advocates for
. legalization of sexual-activity with boys,

witlfa nimbi:,-Hesides.wlmkhakiid, with JSsse^ylmshwafftlirpugb.I, Miaatfe. r M i w 4J i V l,, L U ^ i kJ iH .
He denied chatting with someone who said, they were .a,minor online. He. talked, about frying to 
avoid this as it seemed li^'llfsli|^et|'istQpf\tck|er--d^wa. He. also denied online, role play,. He 
talked about when ACT, WasM on)y%yay#:iHeJSe Hemet, be did do some- online role play, 
chatting and fnntasMpg, He paid; tills was: really creepy md extreme Md-Wh. a. direction tkt he 
wanted to go.

i
fi

l ?
\!;

k.

;

9 \

■

t
CurmitSfiitnl

Bdg: &1-54

.EXCfiGtr

IMg;

Prop/Veli Ro port Filed 
HATE: 01/24/3014 
RpttQff;: E.A/W.iJhelm. CQAjip:

F-23
000026

FPD Scruggs 000030



;

iCASK .NO; 13-17446.DUBUQUE SHjyttFF’S OFFICE , E.A. Wilhelm 
SUPPLEMENTARY REPORT 

Jhittia) Rcpnrl
Offense: Sexual Exploitation of a 
Minor

4

Related Gases?' 
Page 6 of 6.

Additional fnformatioh 
Victim: S tate, of lows

v

• Ufa denjed^aitjmne Jiayiti g sexual contact with.JimkWhejrjm; was- a- child. ifeysaid ttere was the-
typleahyod sboWmeybufsrTB. sho:\v you-mu® Eindidf tKing^^&ad®s^i4h§t bo cidnotfeel 

that lie Vas vict imized in; the past. 5 ! ' ' ' “• : ”.... •' " v 5
• Ho denied that.he haS' sought treatment foUiisafenetion, to children, but lias thought about; it.

He said that beyond looking at (depictures, he felt like he was i.n eoii.lrol, He also did not-think, 
anybody could,help him.

• He doesriot_V9luhteei’-fdgauy.cpfflnMiity -acti>i.ties:and-biVugh_t-ug his-interest i.li foster care, 
but denied being fbeiisedi He iidvised that biihad gqhe through pad Of. fee process,

• I talked. Wife siraggs hfedhtm-adOptiotf sntl fdsfef batl p'aper\#ik'.fe& was; located at his
residence, die; advised that, ho felt life he would,be able, to control,his-urges if he wet'e to have- a. 
child j 1 J'W -H./l f fh; A f f=K

« I -advised Tcruggsllifif'if w&ufd'fe iirhfs belt fntMstto’ceasd'hiS- eSnfact wife Jesse by 
contacting die Big Brother program, directly and having-no further contact with Jesse, 1 also 
advised, him that it would also be in his bast interest to stop looking into-foster-parenting or. any 
adoption programs.

• Toward- fee SRdfelfos l^WteWiTsfepped- put W- toestigafpr- Qrant spofe-with.
Scr&gg3.iboui.feig}i&&r cbildT'Cny Hevtdvised-fhat |ishdfedcfe!r |sdgb|o.rys retired and.a little . 
girl, ^dropped -Offfof'abou! halfaniioifff He’hai; tietfcsel "thisih'Bb.ut fee tihidhe, usually makes' 
his coffee in. the feomi-ng. _=, -} ... -r- j—. a

• I did briefly .stepfeut of the roohfta spfafcMtiiJnyrpphl. He adyiScpthat he had located some 
files that Goniaihed tliematne: Calelr’and asked, iflefo'see -lf Scriiggs khew who this boy w'as. 
When questioned, Scruggs, advised that he did now-kno w anybody by the. name of. Caleb and 
advised any -files, that would contain, that. name, would have come from a.download. He-denied 
using Skype outside of work and family purposes,. He. also talked about buying, a. webcam

-''-T^ttSwiiigegujpm.eiRdidmot epuLe-tyitu acainera....... .................................
I S:|:uggi|<u<pre^ed.cohcfi:n^oui-vdiat;;Ws cliaries’WOuJl be asfeesAfeA we Would And 

llle:giii'ithages'bnhis equipmentsTtM'.my b^;festisw«Msr'q«ea'tiQfts'-to'fti6'bestdfrny 
knowledge, , i r„,; A ‘-nr ==f-v irW fe v r ' ;. ..; 4 
lift? f m A A I ? i ; Vvt; I ip15 I ./p

When Sdrug'gs's qu&sti'oiis’werc-ansvvei-cd he left t&e'DLECai' approximately 2;,4:$ PM,
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;f)n 01/24/2014 af.appxoximatelyt 2:45' PM, I received n v®cemaiI frd.mAcr.uggs;[asknig:gbout. 
counseling services, 'Tdidhrake-a recording dfthis voicemail and tfis- confabbed •&• tbe 'caseflle, A;t 
approximately 3:16 -PM. T did retufn.:ScrugBS’s.Cml. .fib asfedif.I had.' Pity Knowledge of specialized 
counseling services-tbat.he .migli;[ 'beiaBle.lo ffitek'otfe r adylsed^him: that. X was unaware of any 
counseling sendees feat were'aof eoiu-f ordered; Thdvtsed.-iffin to- check wife his- insurance company to 
see: what was. covered. My conversation wife Scruggs lasted less than three, minutes.
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