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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

'No. 19:50250
. A True Copy
) . Certified order |ssued Dec 10, 2019
MARCEL NWAGWU, :}"
. ' Clerk, Court of peals, Fifth Circuit
Petitioner-Appellant |
V.

LORIE DAVIS, DIRECTOR TEXAS DEPARTMENT OF CRIMINAL
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION,

Responde_nt-Appellee

Appeal from the United States District Court.
for the Western District of Texas -

"ORDER:

Marcel Nwagwu Texas prisoner # 1593238, moves for a certlﬁcate of
appealability (COA) to appeal the district court s dismissal of his Federal Rule
of Clv11 Procedure 60(b)(6) motion. He also moves for leave to proceed in forma

pauperis (IFP) on appeal and for appomtment of counsel. Nwagwu’s Rule 60

"~ motion sought relief from the 2013 dismissal of his 28 U.S.C. § 2254 apphcatlon

as time barred.

‘ FlI‘St Nwagwu contends that the district court erred in concludmg that
his Rule 60(b)(6) motion was a second or successive § 2254 application.
Because Nwagwu s motion challenged the dismissal of his 1n1t1al § 2254
apphcatlon as untimely, his Rule 60 motlon was not successive. See Gonzalez
v. Crosby, 545 U S. 524, 532 n.4 (2005)
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- Arguing that the Rule 60(b)(6) motion was based on extraordinary

'circumstances, Nwagwu asserts that he was deceived and abandoned by his

state habeas counsel, which ultimately prevented him from timely filing his
§ 22564 application. To obta1n a COA, Nwagwu must make “a substantial

“ showing of the denial of a const1tut10nal right,” 28 U.S.C. § 2253(c)(2), whlch ,

1ncludes a showmg that reasonable jurists could debate the d1str1ct court’s
resolution “or that the issues presented were adequate to deserve‘

encouragement to proceed further Slack v. McDanLel 529 U.S. 473, 484

~ (2000) (mternal quotation marks and 01tat10n omitted). Because he seeks a

COA to appeal the demal of his Rule 60(b) ‘motion, he must show that a

_reasonable Junst could conclude that the d18trlct court’s denial of h1$ Rule 60(b)

motion was an abuse of d1scret10n ‘See Hernandez v. Thaler 630 F.3d 420, 428 .
(6th Cir. 201 1) Nwagwu has not made such a showmg

Accordmgly, Nwagwu’s motion for a COA is DENIED. H1s motions for
leave to proceed IFP and for appomtment of counsel also are DENIED :
Nwagwu is WARNED that fnvolous repet1t1ve or otherwise abus1ve ﬁhngs_ |
challengmg his conviction and sentence will invite the 1mpos1t10n of sanctions,
1nc1ud1ng dismissal, monetary sanctions, and restnctmns on his ability to file

pleadings i in this court and any court subject to this pourt s Ju_nsdlctmn.

GREGG J. COSTA
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES BISTRICT COURT -

FOR .'E‘HE VESTERN DISTRICT OF TEXAS
AUSTIN DIVISION :

3

o~

MAR CEL NWAGWU,
PETITIONER,

V. | - | Case No. A-13-CV-283.5S

LORIE DAVIS,’ e |
RESPONDENT.
oppED

On Auguét 9, ‘2'013,' the Mag_‘istr_aie Judge _issuedul-‘a R_c‘:in,qrt émci 'ﬁécémmengiatiéﬁ,
re‘ccﬁ}mending Péﬁ-tiqﬁe-r’s habeas cdrpusvapﬁli.cai'ion be.dismi'sé.ed as t.’im’c%'-baned.v Petitioner fil ed ‘
iobj_ecﬁqﬁs ‘on or éboui S‘éptember 3,2013. On Ociobcr 1 0, 2013, the Court acccpted {he report and |
recommendauon ovérru led the objecnons and dlsmxssed Petitioner’s apphcatlon for habeas corpus
) rehcf Péhlloner ‘umcly executed hls notlcé of appeal on Octobu 16; 2013. The Fifth Circuit Court
of Appeals denied Pctiticl)ncr a 'cér{iﬁ'c&te' of appealahi;lity on May 29,201 4, and on Novermber 24,

z

5615 denied F Peiiiioner auihor r/aurm i fifee a successive § 2' 4 appiicaiion.

Petitione'r, 'su_b:s"cqu_cn,,tly filed a motion pursuant to Rulc 50(b)(4) of the Federal Rules of Civil
Procedure. On December 29, 2015, the Court denied in part and cviiémissed.in part Petitioner’s
motion.

Tl‘zel‘ea'ftcl'% thé- Fifth Circuit denied Petitioner authorization to file a successive § 2254

petition on two other occasions. In its order, issued-on April 18, 201 8, the Fifth Circuit warned

Petitioner the filing of frivolous, repetitive,or otherwise abusive pléad’i ngs will invite the imposition

"The previous named respondent in this avtion was William Ste J,hem. On May 1, 2016,

Loue Davis succeeded Stephens as Director of the Texas Department of Criminal Justice,
vC crrectional Institutions Divisicn. Under Rule _.S(G\ofihe Federal Rules of C'vle"oc:Pdure,'Da_w_s
is autcma(ma}ly subsmuied as a party. o
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of sanctions, which may include dismissal, monetary sanctions, and restrictions on his ability to file
pleadings in that court and any court subject to the Fifth Circuit’s jurisdiction.
Unheeded by the Fifth Circuit’s warning, Petitioner returns to this Court with a Motion for

izelief Pursuant to Rule 60(b)(6) of the Federal Rules of Civil Procedure. Petitioner accuses his state

habeas counsel of taking too long to file his state application for habeas corpus relief and not

informing him about the !imitations period. for federal applicat‘ions. Essentially, Petitioner is
requcstmg the Court to review the merits of his federal appucanon I'or habeas corpus relief.

As expiamed tzme and time again, the Court is wzthoul Junsdlctzon over thxs matter. B.,causc

§ 2244(b)(3)(A} “acts asa junsdlctlonai bar to the dlstrict court’s assertmg junsdiction cver sny
successzve habeas petition until [the Fiﬁh Circmt] has gramed the peintioner permissmn to ﬁie oné >
'. the dlstnct court is thhout JUFiSdlCt!On to conSIder the acuon Urited Statc.s V. Aey, 205 F.3d 773,
774 (Sth Cnr 7000) | | | | |
s therefore ORDERED that thc I\fottcm for Relief Pursuant to Rule 60(b 5) [Dkt #23] o

filed by Petitioner on February 22, 2019, is DISMISSEB WITHOUT PREJUDICE for want of

jurisdiction.

Itis further ORDERED that a ccrtlﬁcale of appealablhty is DLNIED as reasonable jurists

nat h te ihp ripmai or mermeca‘ of the nﬁ-hrmnpv ¢ mpiinn an Q‘!" ! ”‘\f!‘JP orm ncedurD’

13

counl

grounds, nor find that the issues presentcd are adcouatc to decerve encnuracrcm.eqt to pro eed.

A/zller-El v Cockrell 537U S 322,327 (2003).

SIGNED this the 227 “ ey of_February 2019;

/:3) Wﬂm .
- SAM SPARKS ! '

- SENIOR UNITED STATES DISTPJCT JUDGE R
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