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UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT

No. 19-1542

ROBERT TAYLOR,
Appellant

v.

THE COMMONWEALTH OF PENNSYLVANIA COMMONWEALTH OF 
PENNSYLVANIA DISTRICT ATTORNEYS OFFICE; THE COMMONWEALTH 

COURT PHILADELPHIA CRIMINAL JUSTICE CENTER (CJC); FRANK 
PALUMBO, Currently Official Judge; THE CITY OF PHILADELPHIA; OBRIEN, 

Currently City of Philadelphia Police Officer #7461; UNNAMED AND UNKNOWN 
CITY OF PHILADELPHIA POLICE OFFICERS;THE PHILADELPHIA PRISON 

SYSTEM/DEPARTMENT OF PRISONS CURRAN-FROMHOLD CORRECTIONAL 
FACILITY (CFCF); GERALD MAY, Currently Warden; THE PHILADELPHIA 

SHERIFFS OFFICE; THE PHILADELPHIA PUBLIC DEFENDERS ASSOCIATION; 
CHRIS ANGELO, Currently Public Defender; SGT. LEBESCO, Prison Official

On Appeal from the United States District Court 
for the Eastern District of Pennsylvania 

(E.D. Pa. Civil Action No. 2:17-cv-03369) 
District Judge: Honorable Joel H. Slomsky

Submitted Pursuant to Third Circuit LAR 34.1(a) 
February 4, 2020

Before: AMBRO, GREENAWAY, JR. and PORTER, Circuit Judges

JUDGMENT

This cause came to be considered on the record from the United States District

Court for Eastern District of Pennsylvania and was submitted pursuant to Third Circuit



j;

LAR 34.1(a) on February 4,2020. On consideration whereof, it is now hereby

ORDERED and ADJUDGED by this Court that the judgment of the District Court

entered February 19, 2019, be and the same is hereby affirmed. Costs taxed against the

appellant. All of the above in accordance with the opinion of this Court.

ATTEST:

s/ Patricia S. Dodszuweit
Clerk

Dated: February 14, 2020
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OPINION*

PER CURIAM

Pro se appellant Robert Taylor appeals from the District Court’s dismissal of his

claims pursuant to 42 U.S.C. § 1983 as well as his related state law claims. For the

reasons that follow, we will affirm the District Court’s judgment.

I.

In 2017, Taylor filed a complaint in the District Court. After the District Court

dismissed his complaint sua sponte, Taylor appealed. On remand from this Court, Taylor

amended his complaint to allege a variety of civil rights claims against eleven named

defendants as well as unidentified defendants. Many defendants moved to dismiss, and

the District Court granted their motions. Taylor sought relief under Federal Rule of Civil

Procedure 60(b)(1) and (b)(6). When the District Court denied his motion, he timely

appealed.

Taylor was arrested and detained for allegedly violating his probation in

November 2015 and remained incarcerated until he was released after his violation of

* This disposition is not an opinion of the full Court and pursuant to I.O.P. 5.7 does not 
constitute binding precedent.
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probation proceedings concluded on July 12, 2017.1 In his amended complaint, Taylor

alleged that he was stopped, asked harassing questions, and arrested without cause by

Officer Obrien and an unidentified officer. He further maintained that he was held in a

police vehicle for several hours while he was handcuffed before he was processed by

police officers. After he was charged with violating his probation, Taylor’s hearing on

the matter was repeatedly continued while Taylor completed mental health and

competency evaluations. Taylor maintained in his amended complaint that the

Philadelphia Sheriffs Office repeatedly brought him to and from the Curran-Fromhold

Correctional Facility (“CFCF”), where he was detained pending the outcome of his

violation of probation hearing, to the Philadelphia Criminal Justice Center (“CJC”).

Taylor contended that Judge Frank Palumbo, who presided over Taylor’s violation of

probation matter in the Philadelphia County Court of Common Pleas, conspired with

numerous defendants to keep him detained without cause. Taylor also alleged that he

wrote to the Defender Association of Philadelphia in January 2017, seeking to terminate

his representation by a public defender.

While he was incarcerated at CFCF, Taylor maintained that unidentified prison

1 Taylor’s public state criminal record contains information regarding his 2015 arrest and 
his subsequent criminal proceedings. The District Court appropriately took judicial 
notice of the public records of Taylor’s criminal proceedings in its decisions, as it may do 
“at any stage of the proceeding,” see Fed. R. Evid. 201(b), (d), contrary to Taylor’s 
assertion on appeal that, in doing so, the District Court improperly converted defendants’ 
motions to dismiss into motions for summary judgment.
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officials opened and resealed his legal mail before he could read it. He also maintained

that he was forced to share a cell meant for two inmates with two or three other inmates

and that he sometimes had to sleep on a plastic “boat” on the ground because there were 

insufficient beds for all inmates in his cell. Taylor alleged that he was sometimes kept in 

his cell for up to 20 hours a day, that he was sometimes insufficiently fed, that showers

were limited, and that the prison had excessive lockdowns. Additionally, he reported to

prison officials in November 2016 that his cell was severely cold for several days.

Taylor next alleged that he was subjected to unreasonable strip searches when he

was returning to his cell from other areas of CFCF. He also claimed that defendant

Sergeant Lebesco and another correctional officer searched his cell in June 2017 and that

during the search, he was sprayed in the eyes with a chemical spray without provocation.

Taylor claimed that medical staff purposely denied him medical care for 45 minutes

while he remained in restraints after he was brought to the medical unit to receive

medical care.

Further, Taylor maintained that he was prevented in participating in religious 

services, sometimes for months, and prevented from praying in his housing block. Taylor 

claimed that prisoners of other religious faiths were given designated times and spaces to 

pray but that he was not. He also alleged that other prisoners had access to a minister of 

their faith but that he did not. Taylor maintained that while he was fasting due to his faith 

in June 2016, he was not given food or drink until one to two hours after his fasting was
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complete every day and was restricted to his cell. Further, Taylor claimed that he was not

provided with a diet that was appropriate for his religious beliefs. Taylor stated that

Warden Gerald May either directed prison staff to commit these violations or knew about

the violations and failed to discipline his staff.

Finally, Taylor claimed that his dietary needs were neglected when he was not

provided with a diet that was suitable for his health conditions, although ultimately his

requests for special dietary accommodations were granted. Taylor also alleged that he

experienced an asthma attack after the prison delayed refilling a prescription for an

asthma inhaler. Taylor further maintained that he was not provided with a breathing

treatment that he believed he needed to address his asthma attack.

II.

We have jurisdiction over this appeal pursuant to 28 U.S.C. § 1291.2 We exercise

plenary review over the District Court’s dismissal of Taylor’s claims. See Fowler v.

UPMC Shadvside. 578 F.3d 203,206 (3d Cir. 2009). In our review, “we accept all

2 As Taylor has made clear in his appellate filings, he never properly served one of the 
defendants named in his complaint pursuant to Federal Rule of Civil Procedure 4. The 
District Court did not address this remaining defendant its decisions. Because this 
defendant was never properly served, it was never a party to the case within the meaning 
of Federal Rule of Civil Procedure 54(b). See Gomez v. Gov’t of Virgin Islands. 882 
F.2d 733, 735-36 (3d Cir. 1989); United States v. Studivant. 529 F.2d 673, 674 n.2 (3d 
Cir. 1976). Thus, the District Court’s orders are final and appealable and we have 
jurisdiction over this appeal. See Gomez. 882 F.2d at 735-36. We construe one of 
Taylor’s filings regarding this service issue — which he has titled as a motion — to be a 
response to this Court’s request for supplemental briefing.
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factual allegations as true [and] construe the complaint in the light most favorable to the

plaintiff.” Warren Gen. Host), v. Amgen Inc., 643 F.3d 77, 84 (3d Cir. 2011) (citation

omitted). Dismissal is appropriate “if, accepting all well-pleaded allegations in the

complaint as true and viewing them in the light most favorable to the plaintiff, a court

finds that [the] plaintiffs claims lack facial plausibility.” Id. We review a district court’s

denial of a motion under Rule 60(b)(1) and (b)(6) for abuse of discretion. See. Budget

Blinds. Inc, v. White. 536 F.3d 244, 251 (3d Cir. 2008).

III.

We agree with the District Court’s dismissal of Taylor’s claims. First, the District

Court properly dismissed Taylor’s claims against the CJC and Judge Palumbo. The CJC 

is not a “person” for purposes of § 1983. See Callahan v. City of Philadelphia. 207 F.3d

668, 673 (3d Cir. 2000). Next, “[a] judicial officer in the performance of his duties has

absolute immunity from suit and will not be liable for his judicial acts.” Azubuko v.

Royal. 443 F.3d 302, 303 (3d Cir. 2006) (per curiam). A judge “will be subject to

liability only when he has acted in the clear absence of all jurisdiction.” Id. (internal

quotation marks omitted). Taylor’s unsupported personal belief that a conspiracy 

between Judge Palumbo and various defendants in the court system kept him incarcerated

is insufficient to state a claim against any of those defendants. See Great W. Mining &

Mineral Co. v. Fox Rothschild LLP. 615 F.3d 159, 178 (3d Cir. 2010) (“[T]o properly

plead an unconstitutional conspiracy, a plaintiff must assert facts from which a
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conspiratorial agreement can be inferred.”)- Because Taylor’s factual allegations do not 

suggest that Judge Palumbo acted outside of the scope of his position, Taylor’s claims 

against him are barred by absolute judicial immunity.

Next, the District Court correctly dismissed Taylor’s claims against the Defender 

Association of Philadelphia and an individual public defender, Chris Angelo. Public 

defenders do not act under color of state law for purposes of § 1983 when they 

“perform[] a lawyer’s traditional functions as counsel to a defendant in a criminal

proceeding.” Polk County v. Dodson. 454 U.S. 312. 325 119811. Taylor made no factual

allegations regarding the Defender Association or his individual public defender aside 

from his contention that he asked to terminate his representation by a public defender.

Thus, Taylor cannot establish that his public defender acted outside of his traditional

capacity or that he could state a claim against either defendant.

The District Court also properly dismissed Taylor’s claims against CFCF, the

Sheriff s Office, and the City of Philadelphia. As the District Court explained, Taylor’s 

claims against both CFCF and the Sheriffs Office are claims against the City of 

Philadelphia. See 53 Pa. Stat. Ann. § 16257 (requiring that all suits stemming from 

transactions of any department of the City of Philadelphia be in the name of the City). 

However, Taylor’s allegations against the City failed to state a § 1983 claim.

A plaintiff seeking to pursue a § 1983 claim against a municipality must identify a 

municipal policy or custom that resulted in his alleged constitutional violations. See
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Monell v. Den’t of Soc. Servs.. 436 U.S. 658, 690-92 09781: see also Beck v. City of

Pittsburgh. 89 F.3d 966, 971 (3d Cir. 1996) (“When a suit against a municipality is based

on § 1983, [a] municipality can only be liable when the alleged constitutional

transgression implements or executes a policy, regulation or decision officially adopted

by the governing body or informally adopted by custom.”). Because Taylor did not 

identify any policies or customs in his complaint underlying his remaining allegations 

regarding his arrest or the individual issues he faced in prison, his allegations did not

form a basis for Monell liability by the City. See Monell. 436 U.S. at 690-92. On appeal,

Taylor has briefly summarized his allegations but has still not identified any policies or

customs that extended beyond his own experience underlying his claims against the City.

Accordingly, Taylor’s claims against the City, and thus his claims against CFCF and the

Sheriffs Office, were properly dismissed.

The District Court also properly concluded that Taylor failed to State an excessive

force claim against Lebesco based on his allegations about being sprayed with a chemical

spray. Taylor’s vague insistence that the application of the spray was unreasonable,

without alleging any of the underlying specific circumstances of the incident, is not

sufficient to state a claim against Lebesco. See Whitley v. Albers. 475 U.S. 312, 320-21

(1986) (explaining that “whether [a] measure taken inflicted unnecessary and wanton

pain and suffering ultimately turns on whether force was applied in a good faith effort to

maintain or restore discipline or maliciously and sadistically for the very purpose of
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causing harm”) (internal quotation marks and citation omitted). Although Taylor claims i

that he was later denied medical care while he remained restrained, he does not contend

that Lebcsco was involved in any alleged denial of medical care. See Rode v.

Dellarciprete. 845 F.2d 1195, 1207 (3d Cir. 1988) (“A defendant in a civil rights action

must have personal involvement in the alleged wrongs.”).

JTaylor also did not state a claim against Obrien, the officer who arrested him, as 

he alleged that Obrien was involved with his arrest but did not identify how Obrien 

personally violated his constitutional rights in any way.3 See id. Similarly, despite

Taylor’s unsupported statement that Warden May was aware of his alleged constitutional

violations, Taylor did not allege Warden May’s personal involvement in any of the

incidents alleged in his complaint. See id. The District Court thus properly dismissed 

Taylor’s claims against remaining defendants Lebesco, Obrien, and May.4

The District Court did not abuse its discretion in denying Taylor’s motion under

\ Rule 60(b)(1) and (b)(6). For the reasons given by the District Court, Taylor’s arguments

all either lacked merit or were not grounded in a proper basis for relief. See Budget

Blinds. 536 F.3d at 251.

3 For this same reason, the District Court also correctly concluded that Taylor could not 
state a claim based on his vague allegations against any unnamed police officer defendant 
who was involved with his arrest.

4 The District Court did not abuse its discretion in declining to exercise supplemental 
jurisdiction over Taylor’s state law claims. See 28 U.S.C. § 1367(c).
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On appeal, Taylor argues that his complaint, as drafted, sufficiently alleged the

facts underlying the claims he sought to pursue; he does not address the deficiencies that

the District Court identified with his complaint. See United States v. Pelullo, 399 F.3d

197,222 (3d Cir. 2005) (“[A]n appellant’s failure to identify or argue an issue in his

opening brief constitutes waiver of that issue on appeal.”). Any further opportunity for

amendment would thus have been futile under the circumstances of this case. See

Grayson v, Mawiew State Hosp.. 293 F.3d 103,108 (3d Cir. 2002).

For the reasons above, we will affirm the judgment of the District Court.5

5 In light of our disposition, we deny Taylor’s motion to reverse the denial of his motion 
for reconsideration. We also deny Taylor’s motion for sanctions.
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Case 2:17-cv-03369-JHS Document 25 Filed 02/15/19 Page 1 of 7

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT TAYLOR,

Plaintiff.
CIVIL ACTION 
NO. 17-3369v.

THE COMMONWEALTH OF 
PENNSYLVANIA, et al.

Defendants.

ORDER

AND NOW, this 14th day of February 2019, upon consideration of Plaintiff Robert 

Taylors Motion to Vacate Dismissal (Doc. No. 22), Defendants Criminal Justice Center and the 

Honorable Frank Palumbo’s Response to Plaintiffs Motion (Doc. No. 23), and Defendants Gerald 

May, Officer Obrien, Sergeant Lebesco, and the City of Philadelphia's Response to Plaintiff s 

Motion (Doc. No. 24), it is ORDERED that Plaintiffs Motion to Vacate Dismissal (Doc. No. 22)

iis DENIED.

i On September 22, 2009, Plaintiff Robert Taylor was arrested in Philadelphia and charged with 
various state offenses, including the possession of a firearm and making false statements to 
authorities. Commonwealth v. Tavlor. Docket No. CP-5I-CR-009569-2010 at 5 (Ct. Com. PI. 
Philadelphia, filed July 28, 2010). After a trial, he was found guilty and sentenced to a county- 
prison sentence and probation. Id. at 6-7.

On November 16, 2015, Plaintiff was arrested and detained for violating his probation. Icf at 
19; (Doc. No. 10 at 3). His case was assigned to the Honorable Frank Palumbo, a judge on the 
Court of Common Pleas for Philadelphia County, who presides in the Philadelphia Criminal 
Justice Center ("CJC”). Throughout the proceedings, Plaintiff was housed at the CJC and the 
Curran-Fromhold Correctional Facility ("CFCF”). He claims that while detained at the CFCF, 
he was subjected to overcrowding, unreasonable searches, mail tampering, religious 
discrimination, and deprivation of his special dietary needs. (Doc. No. 10.)

In February 2016, the Court of Common Pleas appointed Assistant Defender Christopher 
Angelo from the Defender Association’s Mental Health Unit to represent Plaintiff. (Doc. No. 
13 at 4.) On January 23, 2017, Plaintiff told the Defender Association that he no longer wanted

1
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it to represent him. Because he did not retain other counsel or express his desire to proceed pro 
se, the Defender Association continued to represent Plaintiff until he was released from custody 
on July 12, 2017. (Id.; Doc. >30. 10 at 4.)

On April 23, 2018, Plaintiff, proceeding pro se, filed in this Court an Amended Complaint 
pursuant to 42 U.S.C. § 1983, alleging violations of his civil rights arising out of his arrest on 
November 16, 2015 and his subsequent confinement at the CFCF. (Doc. No. 10.) Named as 
Defendants were the Commonwealth of Pennsylvania, the Philadelphia District Attorney's 
Office, the Philadelphia Criminal Justice Center (“CJC”). the Honorable Frank Palumbo, the 
City of Philadelphia, the Philadelphia Department of Prisons, the Curran-Fromhold 
Correctional Facility (“CFCF”), the Philadelphia Sheriffs Department, the Philadelphia 
Defender Association, Assistant Public Defender Christopher Angelo, Philadelphia Police 
Officer Obrien. CFCF Warden Gerald May, and Sergeant Lebesco, an official at the CFCF. (Id. 
at 1-2.) Plaintiff sued Defendants for injunctive and monetary relief.

On May 15, 2018, Defendants Criminal Justice Center and the Honorable Frank Palumbo tiled 
a Motion to Dismiss the Amended Complaint. (Doc. No. 11.) Then, on May 25, 2018, 
Defendants Defender Association and Assistant Public Defendant Christopher Angelo filed a 
Motion to Dismiss the Amended Complaint. (Doc. No. 13.) On June 4, 2018, Defendants City 
of Philadelphia, the CFCF, the Philadelphia Prison System, the Philadelphia Sheriffs 
Department, Warden Gerald May, Officer Obfien, and Sergeant Lebesco filed a Motion to 
Dismiss the Amended Complaint. (Doc. No. 14.) Plaintiff did not file a response or request 
additional time to do so. Nor did he request the opportunity to further amend the Amended 
Complaint.

On December 12,2018, the Court issued two separate Orders, one of which granted the Motion 
to Dismiss filed by the CJC and Judge Palumbo (Doc. No. 18), and one of which granted the 
Motion to Dismiss filed by the Defender Association and Assistant Public Defender Christopher 
Angelo (Doc. No. 19). That same day, the Court issued an Opinion and Order, granting the 
Motion to Dismiss filed by Defendants City of Philadelphia, the CFCF, the Philadelphia Prison 
System, the Philadelphia Sheriffs Department, Warden Gerald May, Officer Obrien, and 
Sergeant Lebesco. (Doc. Nos. 20, 21.)

On December 22, 2018, Plaintiff Robert Taylor filed the present Motion to Vacate the Court's 
Orders, pursuant to Federal Rule of Civil Procedure 60(b). (Doc. No. 22.) In the Motion, he 
argues that the Court erred in granting Defendants’ respective Motions to Dismiss and that the 
Court should vacate those Orders. (Id.) On January 8,2019, the CJC and Judge Palumbo filed 
a Response to Plaintiffs Motion (Doc. No. 23), and on January 14, 2019. the City of 
Philadelphia, Warden Gerald May, Officer Obrien, and Sergeant Lebesco filed a Response to 
Plaintiffs Motion (Doc. No. 24). The Defender Association and Assistant Public Defender 
Christopher Angelo did not file a response.

Under Federal Rule of Civil Procedure 60(b), there are six grounds of relief from a final 
judgment order, that is, six ways to support a motion for reconsideration.
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(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could not have 

been discovered in time to move for a new trial under Rule 59(b);
(3) fraud (whether previously called intrinsic or extrinsic);
(4) the judgment is void;
(5) the judgment has been satisfied, released, or discharged; it is based on an earlier 

judgment that has been reversed or vacated; or applying it prospectively is no 
longer equitable; or

(6) any other reason that justifies relief.

Fed. R. Civ.P. 60(b)(I)-(6).

"The purpose of a motion for reconsideration ... is to correct manifest errors of law or fact or 
to present newly discovered evidence." Howard Hess Dental Labs. Inc, v. Dentsplv Inf 1, Inc.. 
602 F.3d 237, 251 (3d Cir. 2010) (quoting Max’s Seafood Cafe ex rel. Lou-Ann. Inc, v. 
Quinteros. 176 F.3d 669, 677 (3d Cir. 1999) (quotation omitted)). Thus, a proper motion for 
reconsideration "must rely on one of three grounds: (1) an intervening change in controlling 
law; (2) the availability of new' evidence: or (3) the need to correct clear error of law or prevent 
manifest injustice." Wiest v. Lynch. 710 F.3d 121. 128 (3d Cir. 2013) (quoting Lazaridis 
Wehmer. 591 F.3d 666, 669-(3d Cir. 2010)). However, "[a] motion for reconsideration 
‘addresses only factual and legal matters that the Court may have overlooked. It is improper 

motion for reconsideration to ask the Court to rethink w;hat it had already thought 
through—rightly or wrongly.’” In re Blood Reagents Antitrust Litig., 756 F. Supp. 2d 637, 640 
(E.D. Pa. 20) 0) /quoting Glendon Energy Co. v. Borough of Glendon. 836 F. Supp. 1109, 1122 
(E.D. Pa. 1993)). Therefore, “[mjere dissatisfaction with the Court’s ruling ... is not a proper 
basis for reconsideration.” Progressive Cas. Ins. Co. v. PNC Bank. N.A., 73 F. Supp. 2d 485, 
487 (E.D. Pa. 1999). Furthermore, "[bjecause federal courts have a strong interest in the finality 
of judgments, motions for reconsideration should be granted sparingly.” In re Asbestos Prods. 
Liab. Litig. /No. VI). 801 F. Supp. 2d 333, 334 (E.D. Pa. 2011) (quoting Cont’l Cas. Co. v. 
Diversified Indus.. Inc.. 884 F. Supp. 937, 943 (E.D. Pa. 1995)).

Here, Plaintiff asks the Court to vacate three Orders: (1) the Order granting the Motion to 
Dismiss filed by the CJC and Judge Palumbo; (2) the Order granting the Motion to Dismiss 
filed by the Defender Association and Assistant Public Defender Christopher Angelo; and (3) 
the Order granting the Motion to Dismiss filed by the City of Philadelphia, the CFCF, the 
Philadelphia Prison System, the Philadelphia Sheriffs Department, Warden Gerald May, 
Officer Obrien, and Sergeant Lebesco. The Court w-ill address Plaintiffs arguments in turn.

Defendants CJC and the Honorable Frank Palumbo

v.

on a

Plaintiff argues that the Court should vacate its Order which dismissed his claims against the 
CJC and Judge Palumbo. He first contends that the Court made a mistake in granting 
Defendants’ Motion to Dismiss and argues that his claims for injunctive relief against the CJC 
and Judge Palumbo should survive based on the doctrines espoused in (1) Pulliam v. Allen, 466
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U.S. 522 (1984), and (2) Ex Parte Young. 209 U.S. 123 (1908). (Doc. No. 22 at 3-4.) The 
Court disagrees.

As noted above. Plaintiff sued the CJC and Judge Palumbo for injunctive and monetary relief, 
pursuant to Section 1983. The Court dismissed Plaintiff's claims against the CJC and Judge 
Palumbo, citing Defendants’ Eleventh Amendment sovereign immunity. (Doc. No. 18.) Under 
the Eleventh Amendment, "an unconsenting State is immune from suits brought in federal 
courts by her own citizens as well as by citizens of another State." Jones v. Sussex Correctional 
Institute. 725 Fed. App’x 157, 159 (3d Cir. 2017) (quoting Edelman v. Jordan. 415 U.S. 651, 
662-63 (1974)). Eleventh Amendment immunity protects not only states, but also state 
agencies. Fitchik v. New Jersey Transit Rail Operations. 873 F.2d 655, 659 (3d Cir. 1989) (en 
banc). Relev ant here, courts have repeatedly found that the Court of Common Pleas is an arm 
of the Commonwealth of Pennsylvania, and as such, is entitled to Eleventh Amendment 
sovereign immunity which would bar a suit against it in federal court. See, e.g.. Benn v. First 
Judicial Dlst. of Pa.. 426 F.3d 233. 240 n.l (3d Cir. 2005). Thus, because the CJC is an arm of 
the Court of Common Pleas, the Court held that it was protected by the Eleventh Amendment 
and dismissed Plaintiffs Section 1983 claim against it. (Doc. No. 18.)

For similar reasons, the Court dismissed Plaintiffs Section 1983 claim against Judge Palumbo 
in his official capacity. (Id.) An official-capacity suit against a state official "is not a suit 
against the official but rather is a suit against the official's office. As such, it is no different 
from a suit against the State itself." Will v. Michigan Dept, of State Police. 491 U.S. 58, 71 
(1989). Elence, by suing Judge Palumbo in his official capacity. Plaintiff actually sued the 
government entity of which Judge Palumbo is an agent—the Court of Common Pleas of 
Philadelphia. Therefore, the Court also dismissed Plaintiffs claims against Judge Palumbo on 
Eleventh Amendment grounds. (Doc. No. 18.)

Now, however, Plaintiff contends that the Court erred in dismissing his claim for injunctive 
relief against the CJC. In his Motion to Vacate Dismissal, he cites to Ex Parte Young, claiming 
that the case stands for the proposition that state agencies can be sued for injunctive relief. 
(Doc. No. 22 at 3-4.) But Plaintiff is incorrect. In Ex Parte Young, the United States Supreme 
Court held that private parties like Plaintiff could sue state officials in their official capacities 
under Section 1983 for injunctive relief. 209 U.S. at 155-56. Notably, the Court did not extend 
this doctrine to permit private parties to sue state agencies for injunctive relief pursuant to 
Section 1983. Consequently, Plaintiffs reliance on Ex Parte Y oung is unavailing.

Likewise, Plaintiff argues that the Court erred in dismissing his claim for injunctive relief 
against Judge Palumbo. In support of his argument, he cites to Pulliam, which held that 
Eleventh Amendment immunity does not bar injunctive relief against a judicial officer. 466 
U.S. at 544. But Plaintiff ignores the Federal Courts Improvement Act of 1996 (i;FCIA”). Pub. 
L. No. 104-317, 110 Stat. 3847. After Pulliam. Section 309(c) of the FCIA amended Section 
1983 to provide that '"injunctive relief shall not be granted’ in an action brought against ‘a 
judicial officer for an act or omission taken in such officer’s judicial capacity . . . unless a 
declaratory decree was violated or declaratory relief was unavailable.’” Azubuko v. Royal. 443 
F.3d 302, 304 (3d Cir. 2006) (quoting 42 U.S.C. § 1983). In this instance. Plaintiff has not
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alleged that a declaratory decree was violated or that declaratory relief is unavailable. Thus. 
Plaintiff s argument that the Court erred in rejecting his claim for injunctive relief lacks merit.

Plaintiff also argues that "newly discovered evidence” shows that he should not have been 
arrested on September 22, 2009 for possessing a firearm. (Doc. No. 22 at 2.) The alleged 
evidence is a copy of Plaintiff s permit to carry a concealed weapon or firearm. (Doc. No. 22 
at 15.) Newly discovered evidence on which a motion for relief from judgment is based must 
have been in existence at the time of the trial or hearing upon which the decision was based, 
but the movant must have been unable after some effort to have discovered the evidence before 
the court's decision. Ulloa v. City of Philadelphia. 692 F. Supp. 481. 483-84 (E.D. Pa. 1988). 
Further, the evidence must be material—that is. the evidence would have changed the court's 
decision if it had been introduced. Id.

Here, Plaintiff s argument fails for two reasons. First, introduction of this evidence would not 
have changed the Court’s decision. Nowhere in the Amended Complaint did Plaintiff allege 
that the September 22, 2009 arrest was illegal or improper. Rather, the subject of the Amended 
Complaint was the November 16, 2015 arrest. (See Doc. No. 10.) As a result, whether Plaintiff 
had evidence to dispute his September 22, 2009 arrest would nor have changed the Court's 
decision to dismiss claims related to his November 16, 2015 arrest. Second, even if this 
evidence were relevant, it is not newly discovered. Plaintiff has not shown that this evidence 
existed when, the Motion to Dismiss was filed, but that after some effort, he could not discover 
it before the Court rendered a decision. Instead, this evidence appears to have been in his 
possession since his September 22, 2009 arrest. Consequently, Plaintiffs argument is without 
merit.

For these reasons, the Court will deny Plaintiffs Motion to Vacate Dismissal as it relates to the 
Court’s Order dismissing Plaintiff s claims against Defendant CJC and Judse Palumbo (Doc. 
No. 18).

Defendants Defender Association and Assistant Public Defendant Christopher Angelo

Next, Plaintiff contends that the Court erred in dismissing his claims against the Defender 
Association and Assistant Public Defender Christopher Angelo. He argues that the Court 
overlooked allegations that on January 23, 2017, he asked the Defenders Association to stop 
representing him, but they continued to do so. Plaintiff claims that this is evidence that the 
Defenders Association and Angelo conspired against him to keep him in jail. (Doc. No. 22 at 
4-5.) The Court disagrees.

Section 1983 provides that every person who, acting under color of state law, subjects another 
person ‘'to the deprivation of any rights, privileges, or immunities secured by the Constitution 
and laws, shall be liable to the party injured . . . .” 42 U.S.C. § 1983. But public defenders, 
like those employed at the Defender Association, do not act under color of state law when 
performing traditional functions of counsel to a defendant in a criminal proceeding. Pittman v. 
Martin, 569 Fed. App’x 89, 91-92 (3d Cir. 2014). Accordingly, they cannot be sued under § 
1983 for their actions as public defenders. Polk Ctv v. Dodson. 454 U.S. 312, 325 (1981). As 
a result, the Court dismissed Plaintiff s claims against these Defendants.

new
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Nevertheless, Plaintiff claims that Defendants forfeited their Section 1983 immunity when they 
"conspired" with other parties to keep him in jail. (Doc. No. 22 at 4-5.) Public Defenders 
be liable under Section 1983 if they conspire to deprive a plaintiff of his state rights with a state 
actor. See Pittman. 569 Fed. App’x at 91-92. But as explained by the Court in its Order granting 
Defendants' Motion to Dismiss, Plaintiff failed to plead facts sufficient to show the existence 
of a conspiracy between Defendants and a state actor. (See Doc. No. 19.) The fact that 
Defendants continued to represent Plaintiff after he verbally asked them to discontinue their 
services on January 23, 2017 does not show a conspiracy. A criminal defendant cannot dismiss 
court-appointed counsel unless he retains another attorney or wishes to represent himself. See 
Commonwealth v. Johnson. 663 A.2d 730 (Pa. Super. 1998). Here, the Philadelphia County 
Court of Common Pleas appointed the Defender Association to represent Plaintiff in his 
violation of probation case. Although Plaintiff asked the Defender Association to stop 
representing him, he did not retain other counsel and did not express his wish to proceed pro 
se. Thus, notwithstanding Plaintiff s request, the Defender Association and Assistant Public 
Defender Angelo could not withdraw from the case. Consequently, their decision to continue 
representing Plaintiff signals their compliance with the law: it does not demonstrate a 
conspiracy to keep Plaintiff confined.

For this reason, the Court will deny Plaintiffs Motion to Vacate Dismissal as it pertains to the 
Court’s Order granting the Motion to Dismiss filed by the Defender Association and Assistant 
Public Defender Christopher Angelo (Doc. No. 19.)

Defendants City of Philadelphia. Warden Gerald May. Officer Obrien, and Sergeant Lebesco

can

Finally, Plaintiff contends that the Court erred by dismissing his claims against the City of 
Philadelphia, Warden Gerald May, Officer Obrien, and Sergeant Lebesco. In his Motion to 
Vacate Dismissal, Plaintiff claims that the Court overlooked allegations in the Amended 
Complaint and incorrectly concluded that he pleaded insufficient facts. (Doc. No. 22 at 5-10.) 
He does not bring forth newly discovered evidence and does not claim that the Court made a 
mistake. In short, he only disagrees w'ith the Court’s ultimate decision.

Relief under Federal Rule of Civil Procedure 60(b) is only available in extraordinary 
circumstances. Ibarra v. W.Q.S.U. Radio Broad Ore.. 218 Fed. App’x 169, 170 (3d Cir. 2007). 
A motion under Rule 60(b) cannot "be used as a substitute for appeal, and . . . legal error, 
without more, cannot justify granting a Rule 60(b) motion.” Scott v. Education Memt. Corn.' 
No. 14-537, 2015 WL 12912387, at *1 (W.D. Pa. April 9, 2015) (citing Smith v. Evans. 853 
F.2d 155, 158 (3d Cir. 1988)). Here, Plaintiff is using his Motion to Vacate Dismissal 
vehicle to ask the Court to reconsider his previously rejected legal theories. He does not show' 
extraordinary circumstances that require the Court to vacate its Order dismissing Plaintiffs 
claims against the City of Philadelphia, Warden Gerald May, Officer Obrien, and Sergeant 
Lebesco. He only repeats the facts alleged in the Amended Complaint. This is not enough.

as a
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BY THE COURT:

/s/ Joel H. Slomsky
JOEL H. SLOMSKY, J.

For this reason, the Court will deny Plaintiffs Motion to Vacate Dismissal as it pertains to the 
Court’s Order granting the Motion to Dismiss filed by Defendants City of Philadelphia, Warden 
Gerald May, Officer Obrien, and Sergeant Lebesco (Doc. Nos. 20, 21).

7
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1M THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT TAYLOR.

Plaintiff.
CIVIL ACTION 
NO. 17-3369v.

THE COMMONWEALTH OF 
PENNSYLVANIA, et al..

Defendant.

ORDER

AND NOW, this 12th day of December 2018. upon consideration of Defendants' Motion 

to Dismiss for Failure to State a Claim (Doc. No. 14). and in accordance with the Opinion of the

Court issued this day. it is ORDERED that Defendants' Motion to Dismiss is GRANTED. The 

Amended Complaint (Doc. No. 10) is DISMISSED as to Defendants City of Philadelphia, the 

Curran-Fromhold Correctional Facility, the Philadelphia Sheriff s Office, Warden Gerald May,

Officer Obrien, and Sergeant Lebesco.

BY THE COURT:

/s/ Joel H. Slomskv
JOEL H. SLOMSKY, J.
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OPINION

December 12, 2018Slomsky, J.

I. INTRODUCTION

Plaintiff Robert Taylor, proceeding pro se, brings this suit pursuant to 42 U.S.C. § 1983. 

alleging violations of his constitutional rights arising from his arrest on November 16, 2015. (Doc. 

No. 10.) Defendants are the Commonwealth of Pennsylvania, the Philadelphia District Attorney 's 

Office, the Philadelphia Criminal Justice Center, the Honorable Frank Palumbo, the City ot 

Philadelphia, unnamed Philadelphia Police Officers, the Philadelphia Department of Prisons 

Curran-Fromhold Correctional Facility ("CFCF"). the Defender Association, Warden Gerald May, 

the Philadelphia Sheriff's Office. Public Defender Christopher Angelo. Philadelphia Police Officer 

Obrien,1 and Sergeant Lebesco. a prison official.2 (id. at 1-2.)

In the first cause of action in the Amended Complaint. Plaintiff alleges violations of his 

rights under the First. Fourth. Eighth, and Fourteenth Amendments by all Defendants. (Id. at 10.) 

In the second cause of action. Plaintiff asserts various state law claims against all Defendants. (Id 

at 11.) Plaintiff seeks money damages and injunctive relief.

On June 4, 2018. Defendants City of Philadelphia, Officer Obrien, Warden Gerald May, 

and Sergeant Lebesco filed the present Motion to Dismiss the Amended Complaint for Failure to

the

1 Although “Obrien" is traditionally spelled “O'Brien," neither Plaintiff nor Defendants use the 
latter spelling.

2 On May 15, 2018, Defendants Criminal Justice Center and the Honorable Frank Palumbo 
filed a Motion to Dismiss the Amended Complaint. (Doc. No. 11.) In another Order issued 
this day, the Court will grant Defendants Criminal Justice Center and Judge Palumbo's 
Motion (Doc. No. 11). On May 25, 2018, Defendants Defender Association and Assistant 
Defender Christopher Angelo filed a Motion to Dismiss the Amended Complaint. (Doc. No. 
13.) In another Order issued this day, the Court will grant Defendants Defender Association 
and Christopher Angelo's Motion (Doc. No 13).

4
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State a Claim. (Doc. No. 14.) In that same Motion, Defendants asked the Court to dismiss 

Plaintiff's claims against the Curran-Fromhold Correctional Facility and the Philadelphia Sheriff's 

Office because they are departments within the City of Philadelphia, and not proper parties to the 

suit. (Id at 7.) Plaintiff has not filed a response to Defendants’ Motion and has not requested 

additional time to do so. Nor has he requested the opportunity to futther amend the Amended

Complaint.

Defendants’ Motion is now ripe for decision. For reasons stated below, the Court will grant 

Defendants’ Motion (Doc. No. 14) in its entirety and dismiss Plaintiff's claims against the City ol 

Philadelphia, Officer Obrien. Warden Gerald May. and Sergeant Lebesco.

II. BACKGROUND

On September 22. 2009. Plaintiff Robert Taylor was 

with various offenses involving the possession of a tirearm and making false statements to 

authorities.3 Commonwealth v. Taylor. Court Summary, No. CP-51-CR-009569-2010 at 5 (Ct. 

Com. PI. Philadelphia, filed July 28, 2010). After a trial in the Philadelphia Court of Common 

Pleas, Plaintiff was found guilty and sentenced to 11 to 23 months’ imprisonment, followed by 

five (5) years of probation. Commonwealth v. Tavlor. Docket No. CP-51-CR-009569-2010 at 6- 

7 (Ct. Com. PI. Philadelphia, tiled July 28, 2010).

On November 16, 2015, Plaintiff was arrested and detained for violating his probation.4 

(Doc. No. 10 at 3.) According to the Amended Complaint, Plaintiff was "unreasonably summoned

arrested in Philadelphia and charged

3 In evaluating Plaintiff’s claims under § 1983, the Court may take judicial notice of matter s of 
public record, including documents that are outside the pleadings. See S. Cross Overseas 
Agencies. Inc, v. Wah Kwong Shipping Grp. Ltd.. 181 F.3d 410, 426 (3d Cir. 1999) ( To 
resolve a 12(b)(6) motion, a court may properly look at public records, including judicial 
proceedings, in addition to the allegations in the complaint.”).

4 In the Amended Complaint, Plaintiff does not allege that he was arrested for violating his 
probation. Rather, he contends that he "had not violated any laws precipitating this incident

5
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the sidewalk by members of the Philadelphia police department/’ including Officerto stop on

Obrien and another unnamed officer, but he contends that he ‘"had not violated any laws 

precipitating this incident stop.' (Doc. No. 10 at 3.) After the stop, Plaintiff claims that he 

"subjected to unreasonable arrest and unreasonable search and seizure." (Id.) After being taken 

into custody, Plaintiff alleges that the police shuttled him back and forth between 

police stations, all the while keeping him handcuffed in the back seat of the squad car. He claims

that he was "detained without charge or due process.

day. Plaintiff was transported to the Curran-Fromhold Correctional Facility 

("CFCF"). where he was detained pending the outcome of his violation of probation hearing. (Id.) 

According to the Amended Complaint, the Philadelphia Sheriffs Office hauled him back and forth 

from the CFCF to the Criminal Justice Center ("CJC”) every 60 to 90 days, but the Court of 

Common Pleas did not hold any violation of probation proceedings until July 12, 2017, the day of

was

two different

TO (M.)

The next

his ultimate release. (Id. at 4.)
>

The Honorable Frank Palumbo, a judge in the Philadelphia County Court of Common Pleas 

Criminal Division, was assigned to preside over Plaintiff’s violation of probation proceeding.

stop “ (Doc. No. 10 at 3.) However. Defendants state that he was arrested for violating his 
probation. (Doc. No. 14.) The Court will take judicial notice of the public record of Plaintiff’s 
state court proceedings, which shows that he was arrested for a bench wan ant piobation 
violation.” Commonwealth v. Tavlor. Court Summary No. CP-51-CR-009569-2010 at 5 (Ct. 
Com. PI. Philadelphia, filed July 28, 2010): Commonwealth v. Taylor, Docket No. CP-51-CR- 
009569-2010 at 14 (Ct. Com. PI. Philadelphia, filed July 28. 2010) (using the term "violation 
of probation arrest warrant”).

Plaintiff contends that no charges were ever filed against him, but a review of the state court 
record shows that on November 19, 2015, the Philadelphia County Adult Probation Unit filed 
a Gagnon I Summary in his case. In Philadelphia state court, a Gagnon I Summary' is filed 
prior to a probationer’s Gagnon I hearing, which operates as a preliminaty hearing for his 
violation of probation. See Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973). Thus, despite 
Plaintiff’s allegations, the public record shows that he was charged with violating his 
probation.

6
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Commonwealth v. Tavlor. Docket No. C.P-51 -CR-009569-2010 at 5. Judge Palumbo continued 

the violation of probation hearing so that Plaintiff could undergo mental health and competency 

evaluations. Id. at 1-3. This occurred over the course of several hearings. Plaintiff remained

incarcerated at the CFCF and the CJC during these proceedings. He claims that while at the CJC,

he was subjected to harsh conditions, overcrowding, and inadequate food and drink. (Doc. No. 10

at 3-4.) Plaintiff's violation hearing ultimately took place on July 12, 2017, when he was finally

released. (Id.) He claims that he was detained for about twenty-nine (29) months because Judge

Palumbo, the Court of Common Pleas, the Defender Association, and various other defendants

conspired to keep him detained.6 (Id.)

While incarcerated at the CFCF, Plaintiff filed several grievances that complained of

injuries he received and prison conditions. (See Doc. No. 10.) In the Amended Complaint, he

groups these grievances into four different categories: (1) mail tampering and denial of access to 

courts; (2) overcrowding and conditions of confinement; (3) religious deprivation and 

discrimination; and (4) special dietary and medical deprivation.' (Id.)

6 While detained at the CFCF, Plaintiff filed a Petition for Writ of Habeas Corpus pursuant to 28 
U.S.C. § 2241 in the Eastern District of Pennsylvania, challenging his violation of probation 
arrest and detention. Tavlor v. Philadelphia Prison Svstem. Civ. No. 16-2444 (E.D. Pa, filed 
May 16, 2016). On July 8, 2016, United States Magistrate Judge David R. Strawbridge issued 
a Report and Recommendation ("R&R"), recommending that the Petition be dismissed. Id. On 
July 29, 2016, this Court approved and adopted the R&R, and dismissed Plaintiffs Petition. Id. 
On August 30, 2016, while still at the CFCF, Plaintiff filed a notice of appeal to the United 
States Court of Appeals for the Third Circuit, requesting a certificate of appealability. Id. The 
Third Circuit denied his request on December 30, 2016. Id.

7 In the Amended Complaint. Plaintiff groups his injuries into five categories: (T) his arrest; (2) 
mail tampering and denial of access to the courts; (3) overcrowding and conditions of 
confinement; (4) religious deprivation and discrimination; and (5) special dietary and medical 
deprivation. (Doc. No. 10.) However, as noted here, he only filed grievances in four of these 
categories. (See id.)

7
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In the mail tampering and denial of access to courts category, Plaintiff claims that the CFCF 

prevented him from adequately corresponding with this Court and the Court of Appeals for the 

Third Circuit regarding his § 2241 Petition because prison officials continuously opened and 

resealed his legal mail before he had the opportunity to read it. (Id. at 5-6.) He contends that he 

could not verify orders and instructions from the Court because "information [in his mail] was 

inconsistent and rearranged ... by prison authorities." (Id. at 5.) He filed four separate grievances

with the CFCF regarding this claim and asserts that the prison never remedied the situation. (Id

at 5-6.)

Plaintiff also claims that the CFCF was dangerously overcrowded while he was

incarcerated there and that the prison subjected him to "triple celling-'—a practice where three or

four prisoners are housed in a cell built for two inmates. (Id at 6-7.) He claims that in lieu of beds

or cots, he sometimes had to sleep on a "plastic boat" on the ground. (Id.) According to a grievance

filed with the prison, Plaintiff was subjected to triple-celling throughout his nearly two years at the

CFCF. (Id at 27.) What is more, Plaintiff alleges that the overcrowding led to inadequate food.

issues with hygiene, and excessive lockdowns. (Id) He claims that he was sometimes confined

to his cell for up to twenty (20) hours a day. (Id at 6, 27.)

Plaintiff also "put in a grievance for cold air." (Id at 6.) In the grievance he wrote:

1 am suffering physically from extreme cold air conditioning in the cell and on the 
housing block. This has been happening for several days. Day and night with no 
heat only cold air blowing out of air vents. As a result I have to sleep in thermals, 
sweatshirt and full uniform clothing. Throughout [my] duration in this facility [I] 
have had to endure cold ventilation conditions.

(Id at 28.) He notes that these conditions negatively affected his anemia. (Id. at 6.)

Plaintiff also claims that he was subjected to unreasonable strip searches while returning

to his cell from the visiting room and other parts of the CFCF. Further, he claims that on June 25 .

8
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2017, two prison officials—Sergeant Lebesco and Correctional Officer Smith—“conducted an 

unreasonable search and assault' on him while he was in lhs cell and pepper-sprayed him. (Id, at 

7.) After the assault, the officers took him to the prison’s medical facilities, but Plaintiff claims 

that the prison medical staff "purposefully" and "deliberately'1 denied him medical attention for 

forty-five minutes. (Id.)

In addition, Plaintiff filed five grievances related to "religious deprivation" at the CFCF. 

claiming that he was denied tree exercise of his religious beliefs, solelv because of his Islamic 

faith. (Id,) He complains that the prison refused to hold Muslim religious services, denied 

Muslims a space to practice their faith, and blocked all prisoners from praying on the housing 

block. (Id.) He argues that he was denied these rights while prisoners of other religious faiths 

permitted to practice their faiths and given space and time to do so. (Id, at 8.) Additionally, 

he filed a gi ievance after prison officials refused to bring "any food or drink whatsoever until 1 to 

2 houis after required time to eat and drink' during a period of Islamic religious fasting. (Id.) 

Plaintiff believes that Warden Gerald May either directed his subordinates to commit these

widespiead violations or that he knew about his subordinates' actions and failed to discipline 

them. (Id, at 8.)

Finally. Plaintiff filed several grievances complaining about the prison's inattention to his 

special dietary and medical needs. For example, Plaintiff complained that he needed “vegetarian 

meals and nutritious "health shakes for several health conditions, including anemia, low blood 

sugar, and thyroid issues, but that the CFCF failed to accommodate him. (Id.) He concedes that 

at one point the prison granted his requests and provided him with a special dietary 

accommodation, (id, at 9.) Additionally, he put in a request for a refill of his asthma inhaler, but 

claims that the prison delayed granting his request. (Id,) As a result, he claims that he suffered

were

an

9



Case 2:17-cv-03369-JHS Document 20 Filed 12/12/18 Page 10 of 51

asthma attack, (hi) According to the Amended Complaint, Plaintiff believed that he needed 

••breathing treatment-’ to address the asthma attack, but the medical staff at the CFCF disagreed 

and refused this course of treatment. (Id.)

III. STANDARD OF REVIEW

The motion to dismiss standard under Federal Rule ol Civil Procedure 12(b)(6) is set foith 

in Ashcroft v. Iqbal. 556 U.S. 662 (2009). After Iqbal, it is clear that threadbare recitals of the 

elements of a cause of action, supported by mere conclusory statements, do not suffice to defeat

a Rule 12(b)(6) motion to dismiss. Id. at 678: see also Bell Atl. Corp. v. Iwombly, o50 U.S. 544 

‘"To survive dismissal, "a complaint must contain sufficient factual mattei. accepted as

Tatis v. Allied Interstate. LLC. 882

(2007).

true, to state a claim to relief that is plausible on its face.

F.3d 422, 426 (3d Cir. 2018) (quoting Iqbal. 556 U.S. at 678). Facial plausibility is '•more than a 

sheer possibility that a defendant has acted unlawfully. " Id. (quoting Iqbal, 556 U.S. at 678). 

Instead, "[ a] claim has facial plausibility' when the plaintiff pleads factual content that allows the

i *?

court to draw the reasonable inference that the defendant is liable for the misconduct alleged. Id, ^

(quoting Iqbal. 556 U.S. at 678).

Apply in a the principles of Iqbal and Twomblv. the Third Circuit in Santiago.

Township. 629 F.3d 121 (3d Cir. 2010), set forth a three-part analysis that a district court m this 

Circuit must conduct in evaluating whether allegations in a complaint survive a Rule 12(b)(6) 

motion to dismiss:

First, the court must "tak[ej note of the elements a plaintiff must plead to state a 
claim.” Second, the court should identify allegations that, "because they are no 
more than conclusions, are not entitled to the assumption of truth. Finally, whete 
there are well-pleaded factual allegations, a court should assume their veracity' and 
then determine whether they plausibly' give rise to an entitlement for relief.”

Id. at 130 (quoting Iqbal. 556 U.S. at 675, 679). The inquiry is normally broken into three parts.

"(1) identifying the elements of the claim, (2) reviewing the complaint to strike conclusory

v. Warminster
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allegations, and then (3) looking at the well-pleaded components of the complaint and evaluating 

whether all of the elements identified in part one of the inquiry are sufficiently alleged." Malleus

v. George. 641 F.3d 560. 563 (3d Cir. 2011).

A complaint must do more than allege a plaintiffs entitlement to relief it must "show" 

such an entitlement with its facts. Fowler v, UPMC Shadvside. 578 F.3d 203, 210-11 (3d Cir. 

2009) (citing Phillips v. Countv of Allegheny. 515 F.3d 224. 234-35 (3d Cir. 2008)). “[Wjhere the 

w'ell-pleaded facts do not permit the court to infer more than the mere possibility of misconduct, 

the complaint has alleged—but it has not ‘show'[n]‘—'that the pleader is entitled to relief" Iqbal. 

556 U.S. at 679 (alteration in original) (citation omitted). The ^plausibility" determination is a 

"context-specific task that requires the reviewing court to draw on its judicial experience and

common sense." Id.

Eastern District of Pennsylvania Local Rule 7.1(c) provides that "[ujnless the Court directs

otherwise, any party opposing the motion shall serve a brief in opposition . . . within fourteen (14) 

days after service of the motion and supporting brief. In the absence of timely response, the motion 

may be granted as uncontested . . . .“ E.D. Pa. Local R. 7.1(c). But a motion to dismiss under

Rule 12(b)(6) should not be granted "without an analysis of the merits of the underlying complaint, 

notwithstanding local rules regarding the granting of unopposed motions." Ray v. Reed. 240 Fed. 

App'x 455, 456 (3d Cir. 2007) (citing Stackhouse v, Mazurkiewncz. 951 F.2d 29, 30 (3d Cir.

1991)).

IV. ANALYSIS

In the present action, Defendants advance several arguments in support of their Motion to 

Dismiss the Amended Complaint. They first argue that Defendants CFCF and the Philadelphia 

Sheriffs Office should be dismissed because they are not proper parties to this suit under 42 U.S.C. 

§ 1983. Additionally, they submit that Plaintiff has not stated a Monell claim against the City of

11
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Philadelphia because (1) Plaintiff has failed to show that any constitutionally protected rights had 

been violated, and (2) Plaintiff has "failed to allege with any specificity either the poli ' 

customs that would impute liability to the City or to identify a municipal policymaker linked to 

the offending policies." (Id at 11. 12-15.) Because Defendants dispute that any constitutional 

violations occurred, they further argue that all claims should be dismissed against Warden Gerald 

May. Officer Obrien, and Sgt. Lebesco.

As noted above. Local Rule 7.1 allows a district court to grant a motion as uncontested.

lcies or

But according to the Third Circuit, a motion to dismiss under Federal Rule of Civil Procedure

12(b)(6) should not be granted "without an analysis of the merits of the underlying complaint." 

Ray. 240 Fed. App'x. at 456. Consequently, the Court will address Defendant's arguments

seriatim.

A. AH Claims Against the Curran-Fromhold Correctional Facility and the 
Philadelphia Sheriff's Office Will Be Dismissed

As an initial matter, Defendants submit that claims against the Philadelphia Sheriff's Office 

and the Curran-Fromhold Correctional Facility should be dismissed because, as departments 

within the City of Philadelphia, they do not have a separate corporate existence and are not proper 

parties to a lawsuit. (Doc. No. 14 at 7.) The Court agrees.

In the Third Circuit, it is well-established that a prison or correctional facility like the CFCF 

is not a "person" subject to suit under federal civil rights laws. Keys v. Curran-Fromhold Corn 

Facility. No. 14-1757, 2014 WL 2039678, at *1 (E.D. Pa. May 15. 2014): Regan v. Upper Darby 

Tp.. No. 06-1686. 2009 WL 650384. at *4 (E.D. Pa. March 11. 2009) (collecting cases). 

Essentially, the CFCF is not a separate corporate entity apart from the City of Philadelphia, w hich 

is the proper party to a suit under § 1983. See White v. Green. No. 9-1219, 2009 WL 3209647. at

n.l (E.D. Pa. October 6, 2009) (citing Jenkins v. Del. Ctv. Prison. No. 91-7071. 1992 WL 59130,
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at *1 (E.D. Pa. March 20, 1992)). Therefore, suing the CFCF is like suing the City of Philadelphia,

which has been named as a Defendant in this case.

Similarly, the Philadelphia Sheriff’s Office is not a proper party under § 1983. In § 1983

actions, a police department cannot be sued "merely because it is an administrative arm of the local

municipality, and is not a separate judicial entity.” Butts v. SCI-Camp Hill. No. 08-2259. 2009

WL 222653. at *1 (M.D. Pa. January 29, 2009) (citing DeBellis v. Kulp. 166 F. Supp. 2d 255. 264

(E.D. Pa. 2001)). Hence, for the purposes of § 1983 liability, the Third Circuit has treated a

municipality and its police department as a single entity. See Strunk v. East Coventry To. Police

Dept.. 674 Fed. App'x 221.225 (3d Cir. 2016); Bonenberaer v. Plymouth Tp.. 132 F.3d 20, 25 n.4

(3d Cir. 1997). Suing the Philadelphia Sheriffs Office is also like suing the City of Philadelphia.

which has been named as a Defendant in.this case

Accordingly, neither the CFCF nor the Philadelphia Sheriffs Office are proper parties to 

this lawsuit and the Court will dismiss ail claims against them. That being said, because CFCF

and the Philadelphia Sheriff’s Department are municipal departments, all allegations made against

them will be attributed to the City of Philadelphia.

Plaintiff Fails to State a Monell Claim Against the City of Philadelphia

Plaintiff brings a Monell claim against the City of Philadelphia pursuant to 42 U.S.C §

B.

1983, alleging that the various injuries alleged in the Amended Complaint were a result of the

City’s policies or customs, or its deliberate indifference to the constitutional rights of its

constituents. (Doc. No. 10.)

Section 1983 is a statutory mechanism that allows federal courts to review state and local

violations of federal law. In relevant part, the statute provides:

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory or the District of Columbia, subjects, or causes to 
be subjected, any citizen of the United States or other person w’ithin the jurisdiction

13
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thereof to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress.

42U.S.C. § 1983.

A municipality like the City of Philadelphia is not responsible under § 1983 for the random 

acts of its employees based on the doctrine of respondeat superior. But as set forth in Monel 1 v. 

Dep't of Soc. Serv. of City of New York. 436 U.S. 658, 694 (1978). a municipality can be sued 

when its official policy or custom causes an injury to a plaintiff. To bring a Monell claim, a plaintiff 

must establish that (1) a constitutionally-protected right has been violated, and (2) the alleged 

violation resulted from municipal policy, custom, or deliberate indifference. Id at 694-95;

Andrews v. City of Philadelphia. 895 F.2d 1469, 1480 (3d Cir. 1990).

As to the second requirement necessary to state a Monell claim, the Third Circuit has 

explained that a policy is made when a decisionmaker with final authority to establish municipal 

policy issues an official proclamation, policy, or edict. Wright v. Citv of Philadelphia. 685 Fed.

App'x. 142, 146 (3d Cir. 2017) (citing Andrews v. Citv of Philadelphia. 895 F.2d 1469, 1480 (3d

Cir. 1990)). Custom, however, is not specifically endorsed or authorized by law. Id. Rather, 

custom results from policymakers' "acquiescence in a longstanding practice or custom which 

constitutes the 'standard operating procedure' of the local government entity." Id. (quoting Jett v. 

Dallas Indep. Sch. Dist.. 491 U.S. 701, 737 (1989). Deliberate indifference stems from 

government inaction, namely the failure to train. Where the plaintiff alleges his injury wras caused 

by a municipality’s deliberate indifference, the plaintiff must establish that the city failed to train 

or supervise city employees on their duty to avoid violating civil rights. City of Canton v. Harris. 

489 U.S. 378, 389 (1989). To show the deliberate indifference required for a failure to train claim.

14
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a plaintiff must show "a municipal actor disregarded a known or obvious consequence of his 

action.5’ Bd, of. Ctv. Comm5rs of Brvan Ctv. v. Brown. 520 U.S. 397, 410 (1997).

In the present Motion to Dismiss, Defendants submit that Plaintiff has failed to plead a 

Monell claim against the City of Philadelphia. Specifically. Defendants submit that Plaintiff (1) 

failed to show that any constitutionally-protected rights had been violated, and (2) "failed to allege 

with any specificity either the policies or customs that would impute liability to the City or to 

identify a municipal policymaker linked to the offending policies.55 (Doc. No. 14 at 12-15.)

For his part, Plaintiff alleges that the City, and its municipal departments, violated his First. 

Fourth, Eighth, and Fourteenth Amendment rights. (Doc. No. 10 at 10.) As noted previously, he 

separates his injuries into five distinct categories: (1) his arrest; (2) mail tampering and denial of 

access to courts: (3) overcrow ding and other conditions of confinement: (4) religious deprivation 

and discrimination: and (5) inadequate medical care resulting from the deprivation of his dietary 

and medical needs.8 The Court will address each category in turn and discuss whether Plaintiff

s Although the Amended Complaint broadly invokes the First. Fourth. Eighth, and Fourteenth 
Amendments, Plaintiff does not specify which amendments apply to each of his injury- 
categories. In any event, a pro se complaint must be liberally construed and held to a less 
stringent standard than formal pleadings. Estelle v. Gamble. 429 U.S. 97 (1976). Thus, 
having examined the allegations, the Court w'ill liberally construe the cited amendments to 
apply in the following manner:

• Plaintiffs Arrest- Fourth Amendment

• Mail Tampering and Denial of Access to Courts - Fourteenth Amendment

• Conditions of Confinement — Fourth, Eighth, and Fourteenth Amendments

• Religious Deprivation and Discrimination - First and Fourteenth Amendments

• Inadequate medical care - Fourteenth Amendment
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has established that (1) a constitutionally-protected right has been violated, and (2) the alleged

violation resulted from a municipal policy, custom, or deliberate indifference on the part of an

identified policymaker with final decision-making authority.

Plaintiff Fails to Plead a Monell Claim Regarding the Events of His 
November 15, 2016 Arrest

Defendants attack Plaintiff's contention that the circumstances surrounding his November

15. 2016 arrest support a Monell claim. First, they argue that the conclusory allegations contained

in the Complaint do not sufficiently establish that he was arrested without cause or that the police

officer's search of his person was illegal. Second, they submit that Plaintiff has failed to allege

with any specificity either the policies or customs that would impute liability to the City or to

identify a municipal policymaker linked to the offending policies. For the reasons discussed below.

the Court agrees w ith the positions of the City of Philadelphia.

Plaintiff’s Allegations Regarding His Arrest, Imprisonment, and the Search 
and Seizure Do Not Establish a Fourth Amendment Violation

The Fourth Amendment prohibits arrests without probable cause. See Berg v. Ctv. of 

Allegheny. 219 F.3d 261. 269 (3d Cir. 2000). To establish a claim for false arrest and 

imprisonment, a plaintiff needs to point to facts that plausibly show that defendants lacked 

probable cause to believe he had committed the offense for which he was arrested. Godfrey y. 

Pennsylvania. 525 Fed. App'x. 78, 80 (3d Cir. 2013) (citing Dow ling v. City of Philadelphia, 855 

F.2d 136. 141 (3d Cir. 1988)). Likewise, to recover money damages for an illegal search and 

the plaintiff "must prove, inter alia, that the search and seizure w-ere illegal." Gresh 

Godshall. 170 Fed. App'x. 217. 220 (3d Cir. 2006) (citing Heck v. Humphrey. 512 U.S. 477, 487 

n.7 (1994)). A warrantless search is legal if it is supported by probable cause, and probable cause 

exists when "viewing the totality of the circumstances, There is a fair probability that contraband

1.

a.

v.seizure.
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or evidence of a crime will be found in a particular place. * Id. at 221 (quoting Illinois v. Gates.

462 U.S. 213.238 (1983)).

Here, the allegations supporting Plaintiffs false arrest and illegal search and seizure claims 

can be found in three paragraphs:

7. Plaintiff was unconstitutionally falsely arrested, searched, seized, and otherwise 
false imprisoned by the Philadelphia police department.

8. On/around November 16. 2015 approximately 10:00 am on the 1-100 block of 
n.60 street Philadelphia. PA. 19139. plaintiff was unreasonably summoned to stop 
on the sidewalk by members of the Philadelphia police department. Officer(s)
Obrien badge no. 7461 with an accompanying officer. Plaintiff had not violated 
any laws precipitating this stop.

9. Plaintiff was then subjected to arrest and unreasonable search and seizure by 
officers mentioned above without cause. Also his personal property consisting of 
a bag of hygienics [sic] were seized and never returned.

(Doc. No. 10 at 3) (internal citations omitted).

Plaintiff’s conclusory assertions are insufficient to establish a Fourth Amendment 

violation. While a court at the motion to dismiss stage is required to accept as true all of the 

allegations in the complaint, it "need not credit a complaint’s ‘bald assertions’ or ‘legal 

conclusions when deciding a motion to dismiss.” Morse v. Lower Merion School Dist.. 132 F.3d 

902, 906 (3d Cir. 1997). To sufficiently establish that Defendants violated his Fourth Amendment 

rights by falsely arresting him and conducting an illegal search and seizure, Plaintiff needed to 

point to specific facts that Officer Obrien and the unnamed accompanying police officer lacked 

probable cause to believe he had committed an offense. Significantly, he does not. Rather, he has 

only pled sparse, conclusory allegations dressed in legal terminology. He claims that he was 

"unconstitutionally falsely arrested [and] searched” and that the “arrest and unreasonable search” 

were "without cause (Doc. No. 10 at 3), but fails to substantiate his claims with plausible facts.

17



Case 2:17-cv-03369-JHS Document 20 Filed 12/12/18 Page 18 of 51

Consequently. Plaintiff’s allegations do not support claims of false arrest and imprisonment, and

an illegal search and seizure, all on November 16, 2015.

Plaintiff Does Not Link His Arrest, Imprisonment, or Search and Seizure 
Injury' to a Policy, Custom, or Deliberate Indifference by a Municipal 
Policymaker

Furthermore, Plaintiff’s allegations do not establish that his arrest injuries and search and 

seizure injuries were the result of a City policy or custom, or that they were caused by the City’s 

deliberate indifference to the rights of its constituents. Plaintiff only describes isolated incidents 

attempt to impute liability to the City. But as noted above, Monel 1 prohibits liability based 

solely on the doctrine of respondeat superior. Monell. 436 U.S. at 694. Thus, without more, the 

City is not responsible for Plaintiff's injuries stemming from his arrest and the search and seizure.

Equally fatal. Plaintiff fails to identify any municipal policymaker responsible for his 

injuries. A plaintiff cannot state a Monell claim if he “fails to link the alleged offending policies 

or customs to anyone within [a municipality] who had policy-making authority.” Rees v. Office

b.

in an

of Children & Youth. 473 Fed. App'x. 139, 143 (3d Cir. 2012). Here. Plaintiff alleges that Officer

Obrien and an unnamed accompanying officer falsely arrested him and subjected him to an 

unreasonable search and seizure. (Doc. No. 10 at 3.) He does not assert that either individual had

“policy-making authority” and does not link the incident to someone who does. Consequently. 

Plaintiff has failed to state a Monell claim against the City of Philadelphia with respect to his arrest,

and the search and seizure on November 16, 2015.

Plaintiff Fails to State a Monell Claim With Respect to Mail Tampering and 
Denial of Access to the Court at the CFCF

2.

Next, Defendants submit that Plaintiff has failed to establish a Monell claim with respect

to mail tampering and his access to the courts. First, they assert that Plaintiff has failed to plead 

a constitutional violation because he suffered no actual injury from the mail tampering. (Doc.
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No. 14 at 9-10.) Second, they again argue that Plaintiff failed to allege with any specificity 

either the policy or custom that would impute liability to the City or to identify a municipal 

policymaker linked to the offending policies. (Id, at 8-9.) The Court is persuaded by their

reasoning.

Plaintiff’s Allegations Regarding Mail Tampering and Denial of Access to the 
Court Do Not Establish a Fourteenth Amendment Violation

a.

To establish a cognizable access to the courts claim under the Fourteenth Amendment, a

Watson v. Secretaryprisoner must show that the alleged denial of access caused actual injury.

Pennsylvania Dent, of Corr.. 567 Fed. App'x. 75. 78 (3d Cir. 2014) (citing Lewis y. Casey, 518 

U.S. 343, 352-53 (1996)). Actual injury occurs when a prisoner demonstrates that a “nonfrivolous” 

and "arguable" claim was lost because of the denial of access to the courts. Id (citing Christopher 

Harburv. 536 U.S. 403, 415 (2002)). The plaintiff must "describe the underlying arguable claim

Monroe v. Beard. 536 F.3d 198. 205-06

v.

well enough to show that it is 'more than mere hope.

(3d Cir. 2008). The claim must relate to either a direct or collateral challenge to the prisoner’s

? *•

sentence or conditions of confinement, Lewris. 518 U.S. at 355, and the prisoner must establish that 

other remedy could compensate for the lost claim. Monroe. 536 U.S. at 415.

Here, Plaintiff contends that he was “denied [access to the courts] and obstructed by prison 

officials” who "opened and resealed” his legal mail before he had the opportunity to read it. (Doc. 

No. 10 at 5.) He asserts that this mail tampering prevented him from timely responding to the 

courts regarding his § 2241 Petition and the subsequent appeal. Indeed, he claims that ”[h]e

timely filing schedule” but because of the mail tampering “could not respond to the court 

which brought an order against him.” (Id.) Plaintiff also argues that he was "precluded from his 

right in pursuit of Appeal.” (Id. at 6.) He concedes, though, that he managed to file a notice of

no

was

on a

appeal on August 30, 2016. (Id. at 5.)
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Contrary to his assertions. Plaintiff has not alleged a plausible claim that he was denied

access to the courts because he has failed to show actual injury. By his own admission, the mail

tampering did not prevent him from filing a notice of appeal to the Third Circuit. (Id. at 5.)

Furthermore, a review of that appeal shows that Plaintiff was not denied a certificate of

appealability because he failed to meet court deadlines: rather, the Third Circuit denied his request

because he had not exhausted his state court remedies. Tavlor v. Philadelphia Prison Svstem. Civ.

No. 16-2444 (E.D. Pa. filed May 16. 2016). For this reason, Plaintiff has not shown that a

“nonfrivolous" and "arguable" claim was lost from any mail tampering at the CFCF. Accordingly,

Plaintiff has not established that his constitutional rights were violated when CFCF employees

opened and resealed his legal mail before he had the opportunity to read it.

Plaintiff Does Not Link His Mail Tampering or Access to the Courts Injury 
to a Policy, Custom, or Deliberate Indifference by a Municipal Policymaker

Even if Plaintiff had demonstrated an actual injury as a result of the prison's mail 

tampering, the claim fails because he has not established that his injuries were the result of a City 

policy or custom, or that they were caused by the City's deliberate indifference to the rights of its 

constituents. Although Plaintiff pleads numerous instances of mail tampering by individual prison 

employees, he never links these incidents to custom, policy, or a pattern of deliberate indifference. 

Again. Monell expressly prohibits municipal liability on the basis of respondeat superior. Thus, 

Plaintiff's failure to attribute the mail tampering to policy, custom, or deliberate indifference on 

the part of the City is fatal. Furthermore. Plaintiff's mail tampering and access to the courts claim 

falters because Plaintiff has once again failed to link his injuries to a municipal policymaker. 

Indeed, he has not identified any individuals that may have tampered with his mail, let alone a 

municipal policymaker. Accordingly, the Couit is persuaded that Plaintiff has not pled a Monell 

claim against the City with respect to mail tampering and denial of access to the courts.

b.
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3. Plaintiff Fails to State a Monell Claim With Respect to Overcrowding and 
Conditions of Confinement

Defendants next submit that Plaintiff has not stated a claim under Monell with respect to

overcrowding and conditions of confinement. Again, they claim that Plaintiff (1) has not stated a

constitutional violation, and (2) has failed to allege with an}' specificity either the policies.

deliberate indifference that would impute liability to the City or to identify a municipal

policymaker linked to the offending policies. While the Court finds that Plaintiff has indeed pled

constitutional violations with respect to certain conditions of confinement injuries. Defendants

argument ultimately prevails because Plaintiff has not demonstrated that a municipal policymaker

was responsible for or acquiesced in the imposition of policies or customs that injured him.

Plaintiff’s Overcrowding and Conditions of Confinement Allegations 
Establish the First Prong of a Monell Claim

Defendants submit that Plaintiff has not demonstrated that the conditions of his 

confinement at the CFCF violated the Eighth or Fourteenth Amendments. (Doc. No. 14 at 10-11.) 

The Eighth Amendment protects prisoners from cruel and unusual punishment. Allah v. Ricci. 532 

Fed. App x. 48. 50-51 (3d Cir. 2013). But as an initial matter, the Eighth Amendment does not 

apply until an inmate has been both convicted of and sentenced for the crime at hand. See Bistrian 

Levi, 696 F.jd 352, 367 (3d Cir. 2012). Where, as here, a pretrial detainee challenges his 

conditions of confinement, the court must consider whether there has been a constitutional

customs, or

a.

v.
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violation under the Fourteenth Amendment.1’ Hubbard v. Tavlor. 538 F.3d 229, 231 (3d C-ir. 2008)

("Hubbard II") (citing Bell v. Wolfish. 441 U.S. 520. 535 (1979)).

To establish a constitutional violation based on conditions of confinement under the

Fourteenth Amendment, a pretrial detainee must plausibly allege that the conditions amounted to

punishment. See Bell. 441 U.S. at 538. The Supreme Court has explained:

[I]f a particular condition or restriction of pretrial detention is reasonably related to 
a legitimate governmental objective, it does not, without more, amount to 
"punishment.” Conversely, if a restriction or condition is not reasonably related to 
a legitimate goal—if it is arbitrary or purposeless—a court permissibly may inter 
that the purpose of the governmental action is punishment that may 
constitutionally be inflicted upon detainees.

Id. at 539. Thus, a condition of confinement is unconstitutional if it is either "the result of an

not

express intent to punish" or "if it is not rationally related to a legitimate government purpose. |d, 

at 538-39. Courts must inquire as to whether the conditions "cause [detainees] to endure [such]

extended period of time, that the adverse conditionsgenuine privations and hardship over 

become excessive in relation to the purposes assigned to them. Hubbard v. Fay lot, j99 F. ad 150,

an

159-60 (3d Cir. 2005) ("Hubbard I") (internal quotation marks and citations omitted). The 

objective component of an unconstitutional punishment analysis evaluates whether the 

deprivation [was] sufficiently serious," and the subjective component asks whether “the officials 

act[ed] with a sufficiently culpable state of mind[.]" Stevenson v. Carroll, 495 F.3d 62. 68 (3d Cir. 

2007) (citing Bell. 441 U.S. at 538-39 n.20), cert, denied. Phelps v. Stevenson. 552 U.S. 1180

(2008).

q Here, Plaintiff was arrested for violating his probation. While detained at the CFCF, he 
awaiting his violation of probation hearing in the Philadelphia County Court of Common 
Pleas and had not yet found to be in violation of his probation. Thus, he was a pretrial 
detainee when his alleged injuries occurred.

was
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Within this section. Plaintiff alleges constitutional violations that relate to different 

conditions of his confinement at the CFCF: (1) overcrowding; (2) cold air: (3) strip searches: and 

(4) a pepper-spray incident. The Court will address each condition of confinement in turn.

Plaintiff’s Claims Regarding Triple-Celling at the CFCF Sufficiently 
Establish the First Prong of a Monell Claim

Defendants argue that Plaintiff has failed to establish that overcrowding at the CFCF 

amounts to a constitutional violation under the Eighth or Fourteenth Amendments. (Doc. No. 14 

at 9-10.) But having reviewed Plaintiffs factual allegations on this topic, the Court is not 

persuaded by Defendants’ argument.

i.

To evaluate whether triple-celling is rationally related to the government interest of

managing an overcrowded prison, a district court must “look to the totality of the conditions" at

the prison at issue, “including the size of the detainee's living space, the length of confinement,

the amount of time spent in the confined area each day. and the opportunity for exercise." Hubbard

II. 538 F.3d at 233.

Here, Plaintiff alleges that due to severe overcrowding at the CFCF, the prison placed three 

or four prisoners in his cell, even though it was only built to house two inmates. (Doc. No. 10 at 

6.) On August 24, 2016. he filed a grievance with the prison, complaining about this practice. The 

grievance reads as follows:

. . . since incarceration [I] have been subject to and put in 3 persons to a cell that is 
only to have 2 persons in it. Have been forced to stay in this overcrowded condition 
throughout duration of detentionjb] being restricted to stay in cell up to 20 hours a 
day daily without being let out.

(Id. at 27.) Plaintiff claims that the overcrowding led to insufficient food, restricted movement, 

excessive lockdowns, and limited opportunities to shower and wash, leading to hygiene issues.

(Id. at 6.)
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In advocating for dismissal, Defendants rely on Wagner v. Algarin, No. 10-2513, 2010 WL

5136110, at *1. 3 (E.D. Pa. Dec. 16. 2010), a case in which the court granted a motion to dismiss

an overcrowding claim. There, the incarcerated plaintiff alleged that he was required to sleep in 

gyms, classrooms, and "3 and 4 man cells with less than 60 [square feet] allowed per person.” Iff 

at * 1. In granting the motion to dismiss, the court held, inter alia, that the plaintiff had not alleged 

any facts that demonstrated that the conditions amounted to punishment. Iff at *3. The court 

focused on the fact that the plaintiff failed to plead how long he was housed in such cramped

conditions. Id.

Defendants assert that Plaintiff "alleged little more than he was placed in a three-man cell 

. . . [and] had to sleep on a makeshift bed . . .“ and that these "deprivations are no greater than 

those stated in Wagner ....*' (Doc. No. 14 at 13.) The Court disagrees. First. Wagner did not

squarely address triple-celling. In \\ agner. there was no allegation that three or four prisoners 

housed in a cell built for only two people. The plaintiff only alleged that he did not have enough 

See Wagner. 2010 WL 5136110, at *1. Further, unlike in Wagner. Plaintiff has pled facts 

showing that he was subjected to triple-celling for the duration of his confinement, which 

amounted to almost two years. (Doc. No. 10 at 27.) Additionally, he alleges that he was often 

confined to his cell for twenty hours a day. (Iff) These injuries far exceed those stated in Wagner.

The facts in this case better align with those in Pichalskiv v. Nutter. No. 15-4704, 2016 WL 

7018545, at *2 (E.D. Pa. Nov. 30, 2016). There, the court denied a motion to dismiss a Plaintiff's

were

space.

overcrowding claim, stating:

Pichalskiy's complaint lists several allegations of unsanitary, unsafe, or otherwise 
inadequate conditions that give a glimpse of the totality of the circumstances that 
he experienced. For example, he states he was "forced to live in a 7'xl0' cell with 
two other inmates; the cell was originally designed to hold two people, but due to 
severe overcrowding a third man sleeps on a plastic 'boat5 next to the cells toilet 
and is exposed to urine and fecal matter ” He alleges that inmates were subjected to
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nearly contin[uous] lockdowns" and that the “PPS population as a whole has 
increasingly been subjected to extended periods of ‘restricted movement and 
‘lockdowns.
recreational space" and that inmates are denied access to programs and sendees.
The facts alleged, construed liberally and taken as true, give enough detail about 
the circumstances in the prison to survive a motion to dismiss.

Pichalskiv. 2016 WL 7018545. at *2.

Like those pled in Pichalskiv. Plaintiff's allegations are sufficient to plead a constitutional 

violation under the Fourteenth Amendment. Taken as true, his allegations regarding the duration 

of the triple-celling and the amount of time he spent confined to his cell make it plausible that 

these practices are not rationally related to the legitimate government interest of managing 

overcrowded prison.

ii. Plaintiff’s Claims Regarding Cold Air at the CFCF Sufficiently Establish 
the First Prong of a Monell Claim

Defendants also argue that Plaintiff’s cold air allegation does not violate the Fourteenth

Amendment. (Doc. No. 14 at 9-10.) Courts have held that detainees have a right to adequate

ventilation and to be free from extreme hot and cold temperatures. See, e.<t.. Alpheaus v. Camden

; v. Pichalskiy further claims that there was “inadequate ‘day room’ and

an

Cty. Corr. Facility. No. 17-0180, 2017 WL 2363001. at *13 (D.N..T. May 3L 2017). But the

Constitution does not guarantee a right to be free from ail discomfort. Rhodes v. Chapman. 452

U.S. 337. 349(1981).

Flere, Plaintiff alleges that on November 22. 2016, he “put in a grievance for cold air. 

(Doc. No. 10 at 6.) In the grievance, he wrote:

I am suffering physically from extreme cold air conditioning in the cell and on the 
housing block. This has been happening for several days. Day and night with 
heat only cold air blowing out of air vents. As a result I have to sleep in thermals, 
sweatshirt and full uniform clothing. Throughout [my] duration in this facility [I] 
have had to endure cold ventilation conditions.

no

(Id, at 28.) According to the Complaint, the cold air severely impacted Plaintiff's anemia. (Id, at

6.)
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In their Motion to Dismiss. Defendants rely on Gardener v. Laniaan. No. 13-7064. 2013

WL 6669230, at *3 (D.N.J. Dec. 18. 2013). a case in which the court found that forcing a prisoner

to sleep on a cold floor did not rise to the level of a constitutional violation. Defendants' reliance 

is misguided. For one. in Gardener, the court analyzed the prisoner's conditions of confinement 

claim under the Eighth Amendment, and not the Fourteenth. Id. What is more. Gardener addressed 

a situation that is factually distinguishable from the case at hand.

Other decisions provide better guidance on Plaintiff's cold air conditions of confinement 

claim. For example, in David v. Yates, the court found that a detainee's cold air claim stated a 

constitutional violation under the Fourteenth Amendment. No. 15-6943, 2016 WL 5508809, at *7

(D.N.J. Sept. 27. 2016). The court reasoned as follows:

Plaintiffs allege that their cells were "ice cold" and that once the ventilation system 
was
the housing unit. When blankets were distributed, Grohs's wool allergy was not 
accommodated, and Davis was not provided additional blankets at all. Both 
plaintiffs allege that the cold temperature caused them to shiver uncontrollably for 
hours and deprived them of sleep. These allegations sufficiently state a conditions- 
of-confinement claim under the Fourteenth Amendment.

Id. Compare Yates with Stokelin v. A.C.J.F. Warden. No. 17-3484. 2018 WL 4357482, at M

(D.N.J. Sept. 13, 2018), where the court analyzed a ventilation claim and came to the opposite

conclusion. There, the court found:

In the instant complaint. Plaintiff fails to allege any facts aside from his assertions 
that the ventilation system is "outdated:? and "no good." Plaintiff does not indicate 
that the ventilation system is not functioning. Plaintiff does not contend that the 
temperature is too hot or too cold within the prison. Nor does Plaintiff claim that 
he is suffering from discomfort or any health problem as a result of the ventilation 
system. There are no facts put forth that even indicate there is a lack of ventilation, 
let alone a sufficiently serious problem. Without more. Plaintiff s claim fails to 
provide sufficient facts to state a claim under either the Eighth or Fourteenth 
Amendment.

shut down, twenty degree temperature air was permitted to blow directly into

Id.
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In the instant case. Defendants claim that Plaintiff "alleged little more than that... he was 

(Doc. No. 14 at 13.) But this assessment completely ignores the substance of Plaintiff's 

November 22. 2016 grievance, which is attached to the Amended Complaint. In the grievance, he 

complains that he has difficulty sleeping and needs to wear several layers to stay warm. (Doc. No. 

10 at 28.) Further, he alleges that the cold negatively affected his anemia. (Id. at 6.) These 

allegations align with those alleged in Yates. Thus, the Court finds that it is plausible that the cold 

air and lack of heat amount to punishment, and that they do not rationally relate to any legitimate

cold.

government purpose.

Plaintiff’s Allegations Regarding Strip Searches at the CFCF Do Not 
Establish a Fourth or Fourteenth Amendment Violation

Although Plaintiff complains of strip searches in the conditions of confinement section of 

the Amended Complaint (Doc. No. 10 at 6-7), Defendants do not address these allegations in theii 

Motion to Dismiss. In any event, the Court has independently reviewed Plaintiff’s strip search 

allegations and is not persuaded that these allegations violate the Constitution.

The strip search of a pretrial detainee may form the basis of a § 1983 claim through the 

Fourth or Fourteenth Amendments. To raise a Fourth Amendment claim, the detainee must allege 

that the strip search was unreasonable. See Pavton v. Vaughn. 798 F. Supp. 258, 261-62 (E.D. Pa. 

1992). Because prisons have a legitimate government interest in maintaining safety and keeping 

contraband out of prisons, strip searches do not violate the Fourth Amendment where officials 

conduct searches in a reasonable manner to maintain security and to prevent the introduction of 

contraband or weapons in the facility. Florence v. Bd. of Chosen Freeholders of Cty. of

iii.

Burlington. 621 F.3d 296, 309-11 (3d Cir. 2010); Millhouse v. Arbasak. 373 Fed.App’x. 135, 137

(3d Cir. 2010) (holding that routinely strip-searching inmates when entering and exiting their cells

does not violate the Constitution where the search is reasonable).

27



Case 2:17-cv-03369-JHS Document 20 Filed 12/12/18 Page 28 of 51

Inmates do not have a right to be free of strip searches. Bell. 441 U.S. at 558. Even

allegations that a strip search was degrading or embarrassing fail to state a constitutional violation.

Moreover, courts have found that strip searches in the presence of other inmates are not 

unreasonable in light of time constraints and safety concerns. See DeFilippo v. Vaughn. No. 95- 

909, 1996 WL 355336, at *2 (E.D. Pa. June 24, 1996). Further, strip searches can be conducted

without probable cause provided they are conducted in a reasonable manner. Ostrander v. Horn.

145 F. Supp. 2d 614, 620 (M.D. Pa. 2001) (citing BeH. 441 U.S. at 52).

In this case. Plaintiff has not sufficiently pled that the strip searches at the CFCF amounted

to Fourth Amendment violations. He claims that he was routinely searched when "going and

coming from visits or any services in the facility." (Doc. No. 10 at 29.) But it is not unreasonable

for staff to check for contraband \ ia visual bod\ ca\ ity searches when a prisoner moves through

restricted areas of a correctional facility or returns from seeing visitors. See Small v. Wetzel. 528

F. App'x 202, 207 (3d Cir. 2013) (citing Florence. a66 U.S. at 328); Millhouse. 373 Fed. App’x.

at 137.

Significantly, "there is no Fourth Amendment violation if a plaintiff cannot show' that the

strip search [was] conducted in an unreasonable manner/' Barber v. Jones. No. 12-2578, 2013 WL

211251. at *8 (D.N..I. Jan. 18, 2013). While Plaintiff has claimed that these strip searches were

"unreasonable/' he has not pled facts sufficient to support that claim. The mere fact that he was

strip searched in front of other inmates is not unreasonable considering the legitimate government

concerns relating to maintaining safety, protecting officers, and keeping contraband out of prisons.

His allegations in no way show that prison officials moved beyond the scope of what was

reasonable. Compare McMillan v. Hughes. No. 17-13435, 2018 WL 3945467, at *6 (D.N.J. Aug.

16, 2018) (finding a strip search unreasonable where the prison officials conducted the search in
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front of others, made degrading comments about his body, and threatened his safety during the 

search). Consequently, the Court is not persuaded that Plaintiffs strip search allegations 

constitution violation under the Fourth Amendment.

Turning to his due process argument. Plaintiff has not stated a claim under the Fourteenth 

Amendment. First, there is a legitimate prison safety objective for conducting routine strip 

searches. "Ensuring security and order at the institution is a permissible and nonpunitive objective, 

whether the facility houses pretrial detainees, convicted inmates, or both." Be]], 441 U.S at 561. 

Second, routine strip searches are reasonably related to a prison's legitimate safety goals. In Bell, 

the Court held that the routine strip searches did not violate due process because there 

evidence that they were excessive responses to legitimate security needs such that they rose to the 

level of punishment. Id As noted above, the objective component of the unconstitutional 

punishment analysis evaluates whether "the deprivation [was] sufficiently serious" and the 

subjective component asks whether "the officials act[ed] with a sufficiently culpable state of 

mind[.J” Stevenson. 495 F.3d at 68 (citing Bell. 441 U.S. at 538-39 n.20).

Analyzing the objective factors, there are no facts showing that the manner or duration of 

Plaintiffs strip searches extended beyond a routine safety search and thus cannot be considered 

sufficiently serious intrusions. Although Plaintiff complains about the frequency of the searches 

and the fact that they w ere conducted in front of other inmates, the allegations in the Complaint do 

not set forth any circumstances that indicate that these strip searches w'ere arbitrarv or excessive 

punishments. He has not pled that they were unrelated to legitimate safety concerns.

Looking to the subjective factors. Plaintiff has not pled any facts to show' a culpable 

of mind by any members of the CFCF staff. There are no allegations that the searches 

to punish him or that they w'ere conducted in an unreasonably abusive manner in violation of

stale a

w'as no

state

w;ere meant
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Plaintiff s due process rights. See DeFillipo. 1996 WL 355336. at *3 ("Here, plaintiff does not 

allege that the [strip] search was conducted for an illegitimate or unjustified purpose, nor does he 

allege that [the correctional officer] executed the search in an inappropriate or abusive manner.").

Therefore, even accepting Plaintiffs allegations as true and construing them liberally.

Plaintiff has not shown any facts in the Amended Complaint to support his claim that the strip

searches were punitive in nature. For that reason, he has not pled a violation of the Fourteenth

Amendment with respect to his strip search claims.

Plaintiff’s Claims Regarding the Pepper Spray Incident at CFCF Do Not 
Establish a Fourteenth Amendment Violation

Finally, Defendants argue that Plaintiff has failed to plead a constitutional violation with 

respect to the pepper spray incident that took place June 25. 2017. (Doc. No. 14 at 13.) They 

contend that the claim fails because the one paragraph allegation "was again conclusory [and] 

provided no factual context to suggest the use of force was not necessary ....’' (Id.)

Excessive force claims brought under the Fourteenth and Eighth Amendments are analyzed 

under the same standard. This type of claim "includes both an objective component, whether the 

deprivation of a basic human need is sufficiently serious, and a subjective component, whether the 

officials acted with a sufficiently culpable state of mind." Gav v. Stevens. No. 10-6354, 2011 WL 

5276535. at *4 (D.NJ. Nov. 2, 2011) /citing Wilson v. Seiter. 501 U.S. 294. 298 (1991)). The 

objective component turns on context and corresponds to "contemporary standards of decency. 

Id. (citing Hudson v. McMillian. 503 U.S. 1, 8 (1992)). The crux of the subjective component is 

the principle that "only the unnecessary and wanton infliction of pain implicates” the Constitution. 

Id. (citing Fanner V: Brennan. 511 U.S. 825. 834 (1994)).

When evaluating the subjective component of an excessive use of force claim, a district 

court must determine "whether force was applied in a good faith effort to maintain or restore

iv.
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discipline or maliciously and sadistically for the very purpose of causing harm." Whitley v. Albers. 

475 U.S. 312. 320-21 (1986). To determine whether force was used in "good faith" or "maliciously

and sadistically." the district court should examine several factors:

(1) the need for the application of force; (2) the relationship between the need and 
the amount of force that was used: (3) the extent of the injury inflicted: (4) the 
extent of the threat to the safety of staff and inmates, as reasonably perceived by 
prison officials: and (5) any efforts made to temper the severity of a forceful 
response.

Gay. 2011 WL 5276535, at *5 (quoting Brooks v. Kvler. 204 F.3d 102. 106 (3d Cir. 2000)).

Accordingly, not all use of force is "excessive" and rises to the level of a constitutional violation.

Id.

In paragraph 43 of the Amended Complaint. Plaintiff alleges an excessive force claim

under the Eighth or Fourteenth Amendment:

On/around July 7. 2017 Plaintiff put in grievance for incident that occurred on June 
25, 2017[.] On/around 9:45 pm c.-'o officer[] Sgt. Lebesco and do A. Smith 
conducted an unreasonable search and assault on Plaintiff/Petitioner in his cell[.] 
[Fjollowing the strip search c o A. Smith at the directive of Sgt. Lebesco discharged 
his weapon at Plaintiff of chemical spray into his facial and eyes without 
provocation: [h]e was kept in restraint for approximately 45 minutes in this state 
while suffering injury

(Doc. No. 10 at 6.)

On the subject of the use of pepper spray in prisons, the Third Circuit Court of Appeals has 

held the following:

[the] use of tear gas is not "a per se violation of the Eighth Amendment...." Soto v.
Dickey. 744 F.2d 1260, 1270 (7th Cir. 1984). Rather. ‘ft]he use of mace, tear gas or 
other chemical agent of the like nature when reasonably necessary to prevent riots 
or escape or to subdue recalcitrant prisoners does not constitute cruel and inhuman 
punishment." Soto v. Dickev. 744 F.2d 1260, 1270 (7th Cir. 1984). See also 
Michenfelder v. Sumner. 860 F.2d 328, 336 (9th Cir. 1988) (policy allowing use ot 
laser guns on inmate who refused to submit to a strip search does not constitute 
cruel and unusual punishment); Spain v. Procunier. 600 F.2d 189, 195 (9th Cir.
1979) (the use of tear gas "in small amounts may be a necessary prison technique 
if a prisoner refuses after adequate warning to move from a cell or upon other
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provocation presenting a reasonable possibility that slight force will be required."); 
Clemmons v. Greggs. 509 F.2d 1338. 1340 (5th Cir. 1975) (the use of tear gas when 
reasonably necessary to subdue recalcitrant prisoners does not violate the Eighth 
Amendment).

Passmore v. Ianello. 528 Fed. App'x. 144, 147-48 (3d Cir. 2013).

In Gay, a case similar to the one at hand, the court granted a motion to dismiss an excessive

force claim where the plaintiff failed to sufficiently allege malicious or sadistic force. Gay. 2011 

WL 5276535, at *4. There, the plaintiff claimed that, unprovoked, one officer sprayed him in the 

eye with pepper spray, another officer hit him in the eye, and yet another officer “pushed his thumb 

in the same eye that [the first officer] had sprayed pepper spray into." Id But the court determined 

that these allegations were not enough to plead the subjective component of an excessive force 

claim, id. The court explained its finding, writing "[Plaintiff] has failed to allege any facts that 

would demonstrate that the force was excessive under the circumstances or that the force was

applied maliciously and sadistically, as opposed to in a good faith effort to restore order. 1 he mere 

assertion that force was used against a prisoner is not sufficient to state a claim tor an Eighth

Amendment violation." Id.

Compare the allegations pled in Gav to those pled in Mueller v. Centre Countv. where the 

court found that the plaintiff sufficiently pled a plausible excessive force claim:

I was violently extricated from Cell # 6 in block A-l by C.E.R.T. Team at C.C.C.F. 
on 8-4-09. For no reason other than retribution for my complaint to State Police 
about incident on 7-25-09. I did not disobey any orders. I did not refuse to cuff up 
to exit cell. I did not resist. But I was still rushed by C.E.R.T. Team wearing gas 
masks & helmets. I was pinned against wall between cell 5 & 6 and held there to 
breathe tear gas and pepper spray causing me much pain a[nd] burning in my eyes, 
throat and lungs. They pointed paintball gun & TASER gun at me. Then put me 
back in cell # 6 and pinned me to the floor and cut my clothes off and left me naked, 
coughing, sneezing, choking & vomiting from tear gas. My requests for medical 
assistance wrere ignored, until difficulty breathing and back spams [spasms] from 
fractured vertib[r]ae from incident # 1 caused me to pass out. Deputy Hite and 
McClellan ordered cell extraction. Capt. Perryman supervised. Lt. Ananea filmed
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incident. Lt. Stine led C.E.R.T. Team and held LASER. C.O. Peters had paintball 
gun.

No. 09-1880. 2009 WL 4912305. at (M.D. Pa. Nov. 23, 2009).

Having compared the above-cited cases to the facts alleged in the Amended Complaint, the

Court is persuaded that Plaintiffs threadbare pepper spray allegations are more factually

analogous to those pled in Gav than those pled in Mueller. Although Plaintiff claims that the use

of force was ''unreasonable” and "without cause,” he does not point to facts to substantiate his

claims. Without more, merely claiming that something is unreasonable does not make it so.

Further. Plaintiff has not demonstrated through factual allegations that the use of pepper spray was

malicious or sadistic. Thus, the Court is persuaded that the pepper spray allegations do not state a

constitutional violation.

Plaintiff Fails to Sufficiently Link His Conditions of Confinement Injuries to 
a Policy, Custom, of Deliberate Indifference by a Municipal Policymaker

b.

As noted above, to plead a Monel! claim against a municipality, a plaintiff must sufficiently

establish that an alleged constitutional violation was the result of municipal policy, custom, or 

deliberate indifference. Here, Plaintiff does not explicitly state whether the triple-celling or cold

air were prison policy or custom, or the result of the prison's deliberate indifference to prisoners'

needs. While other courts within the Circuit have held that triple-celling amounts to a prison

policy, Plaintiff' has not alleged that the practice was wide-spread or that other prisoners were

affected. See, e.g.. Burgos v. City of Philadelphia. 270 F. Supp. 3d 788, 796 (3d Cir. 2017) (where

plaintiffs explicitly stated that the City maintained a prison-wide policy of triple-celling); Lopez

v. Citv of Philadelphia. No. 13-6571, 2017 WL 2869495 (E.D. Pa. July 5, 201 7) (same).

In any event. Plaintiff's conditions of confinement claim fails because he has not

sufficiently linked any alleged policies or customs to a municipal policymaker. Within this section.
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he mentions Warden Gerald May. claiming that he was the “custodian-' of the CFCF while Plaintiff 

detained there. But this singular factual averment is not enough. For the purposes of § 1983, 

a municipal policymaker is an individual who possesses "final, unreviewable discretion to make a 

decision or take an action.-' Andrews v. Citv of Philadelphia. 895 F.2d 1469, 1481 (3d Cir. 1990). 

“[I]t is incumbent upon [a plaintiff] to show that a policymaker is responsible either for the policy 

or. throush acquiescence, for the custom. Id. at 1480. Plaintiff has not done so by merely stating 

that Warden May was the "custodian."

In Peele v. Delanev. No. 12-4877, 2017 WL 467347, at *3-4 (E.D. Pa. Feb. 3. 2017), the 

court denied the defendants- motion to dismiss a § 1983 claim based on overcrowding where the 

plaintiff sufficiently pled that the warden of the prison was responsible for the policy at 

There, the court wrote:

Plaintiff provides more than just boilerplate allegations to establish the defendant s 
actual knowledge. Plaintiff specifically alleges that every day at CFCF, multiple 
times per day, the guards take a count of the number of inmates in the cells. (Id.)
This tallv is then reported from the guards, up the chain ot command to the seigeant, 
then to the lieutenant/shift commander, and finally to the deputy or Warden 
Delaney, (Id.) These facts support a plausible claim that defendant had actual 
know ledge of and acquiesced in the triple (and sometimes quadruple) celling. See 
Chavarriaga v. N.J. Dep't Corn. 806 F.3d 210. 222 (3d Cir. 2015) ("A plaintiff 
makes sufficient allegations ot a defendant s personal in\ol\ement by desciibing 
the defendant's participation in or actual knowledge of and acquiescence in the 
wrongful conduct.--).

(Id. at *3.) Similarly, in Burgos, the court found that the plaintiff had sufficiently pled a MoneU. 

claim where he pointed to facts that the policymakers inspected cells and weie lequiied to sign off 

on conditions. 270 F. Supp. 3d at 796.

Here, Plaintiffs singular allegation stands in stark contrast to those found to be sufficient 

in Peele and Burgos. Aside from being the “custodian-' at the CFCF while Plaintiff w as detained, 

there are no other allegations showing that Warden May had any connection whatsoevei to the

wfas

issue.
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incidents alleged in the conditions of confinement section of the Amended Complaint. Thus, for

the reasons stated here, Plaintiff has failed to state a Monell claim against the City of Philadelphia

under § 1983 for injuries arising from his conditions of confinement at the CFCF.

Plaintiff Has Failed to State a Monell Claim With Respect to His Religious 
Deprivation and Discrimination Allegations

Next. Defendants argue that Plaintiff has failed to plead a Monell claim with respect to his

4.

injuries arising from religious deprivation and discrimination at the CFCF. First, they contend that

his allegations do not amount to First or Fourteenth Amendment violations. (Doc. No. 14 at 11.) 

Second, they again submit that Plaintiff has failed to allege any policy, custom, or deliberate

indifference or sufficiently identify a municipal policymaker so as to impute liability to the City.

For the reasons discussed below, the Court finds that Plaintiff has alleged a First and Fourteenth

Amendment violation regarding his right to assemble and practice his religion, but that he has 

failed to plead the involvement of a municipal policymaker. For this reason, his Monell claim will

be dismissed.

Plaintiff’s Religious Deprivation and Discrimination Claims Sufficiently 
Establish the First Prong of a Monell Claim

a.

First. Defendants contend that Plaintiff’s religious deprivation and discrimination

allegations do not state a constitutional violation. Plaintiff alleges two sets of incidents: first, he

claims that during a period of religious fasting, prison officials failed to deliver his meals on time,

and second, he claims that throughout his detention, he was prevented from praying while other

religions were not. The Court will discuss each incident in turn.

The Prison’s Delay in Delivering Plaintiff His Meals During Periods of 
Religious Fasting Does Not Violate the First Amendment

i.

Here. Plaintiff alleges that w'hile he was fasting during daylight hours for Islamic holy days.

prison employees at the CFCF failed to bring him "any food or drink whatsoever until 1 to 2 hours
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after required time to eat and drink." (Doc. No. 10 at 7.) On the subject of a detainee s Fiist

Amendment right to the free exercise of religion, the Third Circuit has stated the following.

Inmates have a First Amendment right to the free exercise of their religions, but 
imprisonment necessarily results in some restrictions on the practice of leligion.
Q'Lone v. Shabazz. 482 U.S. 342. 348—49. 107 S.Ct. 2400. 96 L.Ed.2d 282 (1987).
Limits on the free exercise of religion arise from valid penological objectives, 
including deterrence of crime, rehabilitation of prisoners, and institutional security.
See id. at 348. 107 S.Ct. 2400. Under the First Amendment, regulations or policies 
that Infringe upon an inmate's right to religious freedom need only pass a 
reasonableness test. Turner v. Safley. 482 U.S. 78. 89, 107 S.Ct. 2254, 96 L.Ed.2d
64 (1987).

Bureau of Prisons. 570 Fed. App’x. 246, 249 (3d Cir. 2014). “The threshold question in

is whether the prison's challenged policy or practice has

See Robinson v.

Ford v.

First Amendment . . . case

substantially burdened the practice of the inmate-plaintiff's religion."

Superintendent Hontzdale SCI (3d Cir. 2017) (per curiam) (citing Washington 

272. 277-78 (3d Cir. 2007)). •"When a prison regulation impinges

rights, the regulation is valid if it is reasonably related to legitimate penological interests 

fimrawav v. Lappin. 490 Fed. App'x. 440. 445 (3d Cir. 2012) (quoting Turner v. Safely, 482 U.S.

any

v, Klem. 497 F.3d

inmates' constitutionalon

•*?

78,89 (1978)).

Additionally, prisons must accommodate an inmate's sincerely held religious belief 

regarding a need for a particular diet. Ford. 570 Fed. App'x. at 249 (citing DeHart v. Horn. 227 

F.3d 47. 52 (3d Cir. 2000)). If a religious belief is sincerely held, the district court must then 

evaluate the reasonableness of any regulations restricting or impinging upon that religious belief. 

This involves weighing the following four factors:

first, whether the regulation bears a “valid, rational connection" to a legitimate and 
neutral governmental objective: second, whether prisoners have alternative ways of 
exercising the circumscribed right; third, whether accommodating the right would 
have a deleterious impact on other inmates, guards, and the allocation of piison

and fourth, whether alternatives exist that "fullyresources generally:
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accommodate[ ] the prisoner's rights at de minimis cost to valid penological 
interests."

Sutton v. Rasheed. 323 F.3d 236, 252 (3d Cir. 2003).

Advocating for dismissal Defendants rely on Ford v. Bureau of Prisons, where the Third

Circuit Court of Appeals affirmed the dismissal of a First Amendment religious deprivation claim. 

(Doc. No. 14 at 11-12.) In Ford, a Muslim inmate sued the prison where he was housed because 

on two occasions "the [prison] failed to provide him with a meal after he fasted from sunrise to

sundown on two Holy Days. . . ." 570 Fed. App’x. at 248. There, the court held that the prison's

failure to provide meals on two occasions did not amount to an unreasonable or substantial burden

on the plaintiff's religious rights.

Here, Plaintiff's allegations do not rise to the level of those found to be insufficient in Ford.

Plaintiff merely complains that his meals were delayed after his religious fasting, not that he was

completely denied food or drink. (Doc. No. 10 at 7-8.) This delay does not amount to an

unreasonable or substantial burden on the practice of his religion. Thus, this set of allegations does

not state a First Amendment violation.

ii. Plaintiff’s Claims that the CFCF Prevented Him from Practicing Islam 
Establish the First Prong of a Monell Claim

Plaintiff also submits that prison employees prevented him from practicing his religion at

the CFCF. He alleges that members of other religious faiths were given preferential treatment.

While detained, he filed several grievances to that effect. His allegations implicate the First

Amendment and the Equal Protection Clause of the Fourteenth Amendment.

For their part. Defendants argue that this set of allegations fails because Plaintiff has not 

stated “specific instances, times, places, or individuals involved ... A (Doc. No. 14 at 14.) See 

also Evancho v. Fisher. 423 F.3d 347, 353 (3d Cir. 2005) (“The Third Circuit has held that a civil
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rights complaint is adequate where it states the conduct, time, place., and persons responsible.' )

But this argument completely ignores Plaintiffs factual averments. Within the attached grievances,

Plaintiff clearly pleads the conduct that occurred, when the conduct occurred, and where it

occurred. On June 3, 2016, Plaintiff filed the following grievance:

Currently ongoing—[tjhere is no provided area for me to make my daily religious 
prayers, which is afforded to all those in institution of religious ^status everyday 
throughout the day. There is also barring and non-allowance of praying on the 
housing block, which is clearly against institutional policy.

(Doc. No. 10 at 33.) On March 3. 2017. Plaintiff complained of the following:

Religious Fridav sen ice which is to be held weekly did not take place. The belief 
and exercise of my religious faith have [sic] been denied me. Even tor period of 
up to (two) 2 months without taking place. There is [sic] also no daily provisions 
made or allowed for mv everyday prayers of assembly. There is no provided . . 

to a minister of mv reliaion. Other religions in institution have this and aie
which they attend leaving . . . theaccess

provided religious prayers and service 
housing area for up to (3) three times a day.

area

While not artfully pleaded. Plaintiff, proceeding pro se. has pled the time, conduct, and(Id. at 36.)

place of his allegations with appropriate specificity.

Having examined these allegations, the Court is persuaded that Plaintiffs factual

under Iqbal and fwomblv. but also state a plausible Fiistallegations not only pass muster 

Amendment violation.

the regulation or practice substantially burdens the practice of teligion. 

allegations go far and above the “substantial burden” standard. Indeed, he asserts that he has been 

totally barred from practicing his Islamic faith at the CFCF. Taking his allegations as true, he has

As noted above, the key inquiry for a First Amendment claim is whether

In this case. Plaintiff’s

pled a First Amendment violation.

Turning to

bringing an equal protection claim must allege that he 

situated inmates, and that this different treatment was the result of intentional discrimination based

whether these allegations violate the Equal Protection Clause, a plaintiff

treated differently than other similarlywas
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on his membership in a protected class, such as religious affiliation. Hassati v. City of New York. 

804 F.3d 277. 295 (3d Cir. 2015) (citing Washington v. Davis. 426 U.S. 229 (1976)). A successful 

equal protection claim requires the plaintiff to sufficiently allege discriminatory purpose by 

showing that the defendant took the challenged action ''at least partially because the action would 

benefit or burden an identifiable group." Doe ex rel. Doe v. Lower Merion Sch. Dist.. 665 F.3d

524. 548 (3d Cir. 2011).

Here. Plaintiff alleges that as a Muslim, he was afforded treatment different from similarly 

situated prisoners who were members of other religions. Taking as true Plaintiffs allegations that 

other religions were permitted to practice their religions but Plaintiff, a Muslim, was not, it is 

plausible that these allegations amount to intentional discrimination based on religion under the 

Equal Protection Clause.

Plaintiff Has Failed to Link His Alleged Religious Deprivation and 
Discrimination Injuries to a Policy, Custom, or Deliberate Indifference by a 
Municipal Policymaker

Second. Defendants argue that even if Plaintiff's allegations stated a constitutional

violation, he has foiled to sufficiently plead a policy, custom, or deliberate indifference or properly

identify a municipal policymaker with final decision-making authority. Construed liberally, it

appears that Plaintiff attempts to plead that his religious deprivation injuries were the result of a

policy or custom. He alleges the following:

The warden has causal connection by history of widespread violations 
putting warden on notice of the need to correct the deprivation and he failed to do 
so. The Practice "Custom or Policy'' of the warden resulted in violating the 
constitutional rights of Plaintiff.

Supporting inference that the warden directed the subordinates to act 
unlawfully or knew7 that the subordinates would act unlawfully and failed to stop 
them from doing so.

b.

53.

54.
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(Doc. No. 10 at 8.) Essentially, lie contends that Warden Gerald May, who was warden of the 

CFCF while Plaintiff was detained there, had a "[cjustom or [pjolicy" of ignoring prisoners' 

religious rights and that he failed to train or supervise his subordinates on how not to violate 

prisoners First Amendment rights. It is unclear from the pleadings whether every prisoner of 

Islamic faith was prevented from worshipping or whether Plaintiff was the only individual 

affected.

Viewed alone, these two paragraphs do not sufficiently state a policy or custom. They

appear to be nothing more than formulaic recitations of law. But examined within the context of

the rest of the religious deprivation allegations at set forth above and construed liberally, Plaintiff

has sufficiently pled that the CFCF either had a policy or custom that disallowed Muslims from

practicing their faiths. The allegations in the Amended Complaint give rise to the inference that

these incidents stemmed from "an official proclamation, policy, or edict"' or "acquiescence in a 

longstanding practice or custom which constitutes the 'standard operating procedure.

Where Plaintiff falters is the sufficiency of his allegations of Warden May's personal 

involvement. As noted above, a plaintiff cannot establish a Monell claim if he "fails to link the 

alleged offending policies or customs to anyone within [a municipality] who had policy-making 

authority."' Rees v. Office of Children & Youth. 473 Fed. App‘x. 139, 143 (3d Cir. 2012). For the 

purposes ol § 1983, a municipal policymaker is an individual who possesses "final, unreviewable 

discretion to make a decision or take an action."' Andrews v. Citv of Philadelphia. 895 F.2d 1469, 

1481 (3d Cir. 1990). As a threshold matter, "it is incumbent upon [a plaintiff] to show that a 

policymaker is responsible either for the policy or. through acquiescence, for the custom." kf at

? ??

1480.
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In the present action. Plaintiff has not made this showing. Plaintiff claims that "the warden 

directed the subordinates to act unlawfully or knew that the subordinates would act unlawfully and 

failed to stop them from doing so.” This singular averment is a far cry front demonstrating with 

facts that Warden May was responsible for the policy or acquiesced to it. It is nothing more than 

a legal conclusion, which is not entitled to the assumption of truth. Only one allegation possibly 

links Warden May to this policy or custom—the fact that Plaintiff submitted several religious 

deprivation grievances. But under Third Circuit precedent, merely receiving grievances is

generally insufficient to establish the knowledge needed to plead a Monel 1 claim. Sutton v. City

of Philadelphia. 21 F. Supp. 3d 474. 486 (E.D. Pa. May 20, 2014) (citing Rode. 845 F.2d at 1208).

Moreover, the Amended Complaint is devoid of any allegations that Warden May is the final

decisionmaker for CFCF prison policy and custom. Thus, without more. Plaintiff has failed to

plead a Monell claim against the City of Philadelphia w-ith respect to religious deprivation and

discrimination because he has not sufficiently linked the policy or custom causing his injuries to a

municipal policymaker with final decision-making authority

5. Plaintiff Has Failed to State a Monell Claim With Respect to His Inadequate 
Medical Care Allegations

Finally. Defendants submit that Plaintiff has failed to establish a Monell claim with respect

to any deprivation of his special dietary or medical needs. First, they argue that he has not pled a 

constitutional violation. (Doc. No. 14 at 12-13.) Second, they once again assert that Plaintiff has 

failed to allege with any specificity either the policies, customs, or deliberate indifference that

would impute liability to the City or to identify a municipal policymaker linked to the offending

policies. (Id. at 8-9.)
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Plaintiffs Inadequate Medical Care Allegations Fail to Establish a Fourteenth 
Amendment Violation

a.

Defendants argue that Plaintiff's inadequate medical care claim fails under the Eighth

Amendment. (Doc. No. 14 at 14-15.) As an initial matter. Plaintiff's claim falls under the

Fourteenth Amendment, and not the Eighth, because Plaintiff was a pretrial detainee at the time of

his injuries. In any event. Defendants' failure to cite to the Fourteenth Amendment in their Motion 

to Dismiss is harmless because the United States Supreme Court has held that the Fourteenth 

Amendment "affords pretrial detainees protections 'at least as great as the Eighth Amendment 

protections available to a convicted prisoner.'" Natale v. Camden Ctv. Corr. Facility. 318 F.3d 575. 

581 (3d Cir. 2003) (quoting City of Revere v. Massachusetts Gen. Hosp.. 463 U.S. 239. 244 

(1983)). Accordingly, in previous cases, the Third Circuit has applied Eighth Amendment case 

law to evaluate whether a claim for inadequate medical care by a pretrial detainee is sufficiently 

plausible under the Fourteenth Amendment. See. em.. Lenhart v. Pennsylvania. 528 Fed. App'x.

111. 115 (3d Cir. 2013).

To state a claim for inadequate medical care under the Eighth or Fourteenth Amendments, 

a plaintiff must establish a deliberate indifference to a serious medical condition. See Estelle v. 

Gamble. 429 U.S. 97. 104-05 (1976). The standard set forth in Estelle has two prongs: (1) the

prisoner's medical needs must be serious, and (2) deliberate indifference on the part of prison

officials. Iff A serious medical need is "one that has been diagnosed by a physician as requiring

treatment or one that is so obvious that a lay person would easily recognize the necessity for a

doctor's attention." Monmouth Ctv. Corr. Institutional Inmates v. Lanzaro. 834 F.3d 326. 347 (3d

Cir. 1987) (internal quotations marks and citations omitted). Additionally, a serious medical 

condition is one for which the denial of treatment causes "unnecessary and wanton infliction of

pain" or permanent disability or loss. Iff
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Deliberate indifference requires that a defendant “knows of and disregards 

risk to an inmate’s health or safety." Dominguez v. Governor of Pennsylvania, 574 Fed. App’x. 

63. 65 (3d Cir. 2014). The prison official “must be both aware of facts from which the inference 

could be drawn that a substantial risk of serious harm exists, and draw the inference." Natale, 318 

F.3d at 582. However, “(njeither a prisoner’s subjective dissatisfaction with the care provided nor 

his disagreement with medical staff’s professional judgment is ... sufficient to establish deliberate 

indifference.

Hairston v. Dir. Bureau of Prisons. 563 Fed. App'x. 893. S9e (3d Cir. 2014)).

In this case. Plaintiffs inadequate medical care claim includes three sets of injuries. First, 

he claims that he became lightheaded and lost weight due to the prison's denial of “health shakes” 

and “vegetarian meals” apparently prescribed for his low blood sugar, thyroid issues, and anemia. 

(Doc. No. 10 at 8.) Second, he contends that the prison neglected to refill his asthma inhaler and 

as a result he suffered an asthma attack. (Id. at 9.) When experiencing the asthma attack, he claims 

that the prison refused him necessary breathing treatment. (Id.) Third, he claims that aftei he was 

pepper-sprayed by Sgt. Lebesco, the prison made him wait 4 2 minutes in handcuffs before treating 

him. (Id) For their part, Defendants submit that Plaintiff s inadequate medical claim fails because 

he has not shown that prison officials were deliberately indifferent to his medical needs. (Doc. 

No. 14 at 12-13.) The Court agrees.

Whether or not his injuries amount to serious medical needs, those claims fail because 

Plaintiff has not demonstrated deliberate indifference under Estelle. Regarding his claimed

an excessive

Davis, v. Jail. No. 15-8154. 2016 W1 676374. at *3 (D.N.J. Feb. 18. 2016) (citing

injuries stemming from his dietary needs, Plaintiffs own pleadings demonstrate that the prison

Indeed, after Plaintiff fileddid not “disregard an excessive risk to [his] health or safety.
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grievances, he concedes that the prison attempted to comply with his nutritional plan. (Doc. No.

10 at 9.)

With regard to the inhaler incident. Plaintiffs own allegations again show that the prison 

lacked deliberate indifference. Although he was not allowed an inhaler when he was first detained, 

the prison eventually granted his request. (Id.) That his inhaler was not filled on time does not 

amount to a ''culpable state of mind" or show that the prison officials' actions constituted anything 

more than mere nesliuence. The "‘inadvertent failure to provide medical care cannot be said to 

be '"an unnecessary or wanton infliction of pain. Estelle. 429 L .S. at 105. Plaintiff further objects 

to the medical staff s decision that he did not require "breathing treatment" after his asthma attack. 

But deliberate indifference cannot be based on mere difference ol medical opinion. See Joh_w 

Suhev. 709 Fed. App'x. 729. 731 (3d Cir. 2017). With respect to medical decisions, "prison 

authorities are accorded considerable latitude in the diagnosis and treatment of prisoners. Durrner 

v, Q~ Carroll. 991 F.2d 64, 67 (3d Cir. 1993). A federal court will"disavow any attempt to second- 

guess the propriety or adequacy of a particular course of treatment... [which] remains a question 

of sound professional judgment." Inmates of Allegheny Ctv. Jail v. Pierce. 612 F.2d 754. 762 (3d 

Cir. 1979). That Plaintiff did not agree with the medical staffs decision is not enough to show- 

deliberate indifference. Further, he does not allege that the medical staffs decisions were wrong 

or incorrect. Without having a medical degree, he simply asserts that he needed a certain treatment 

that was not provided. This is not enough to satisfy Estelle.

On the subject of the pepper spray incident, Plaintiff only alleges that the prison "relused 

treatment” for forty-five (45) minutes. (Doc. No. 10 at 9.) He does not state whether the prison 

officials completely failed to treat him. In Joh. the Third Circuit held that a nurse's delay in treating 

a broken finger for over an hour did not amount to deliberate indifference. Joh, 709 Fed. App’x.

44



Case 2:17-cv-03369-JHS Document 20 Filed 12/12/18 Page 45 of 51

at 731. Again, disagreement with a medical professional's legitimate opinion or decision cannot

form the basis of deliberate indifference under Estelle. See id. And while Plaintiff alleges that the

medical staff "purposefully" and "deliberately” delayed his care, he does not allege any facts to

support this contention. Accordingly, the Court is persuaded that Plaintiff has not pled medical

care claims that amount to constitutional violations.

Plaintiff Fails to Allege that His Inadequate Medical Care Injuries Were the Result of 
a Policy, Custom, or Deliberate Indifference by a Municipal Policymaker

b.

In any event. Plaintiffs inadequate medical care claim fails because he has not pled any

facts linking his injuries to a City policy or custom or to the City's deliberate indifference. He 

only pleads isolated incidents committed by individual prison employees and tries to impute 

liability to the entire City. Monell prohibits this kind of pleading. Even if Plaintiff did point to 

some policy, custom, or deliberate indifference, he names no municipal policymaker with final 

decision-making authority. In fact, the inadequate medical care section of the Amended Complaint 

does not contain a single name or identity of any specific individual involved in Plaintiff’s injuries. 

Thus, Plaintiffs inadequate medical care claims fail because he has not pled constitutional 

violations and because he has failed to allege a policy, custom, or deliberate indifference by any

City policymaker.

C. Plaintiff Fails to State a Claim under § 1983 Against Warden Gerald May

Defendants also argue that Plaintiff fails to state a claim against Warden Gerald May under

§ 1983. They submit that Plaintiff has not established that Warden May was personally involved

in any constitutional violations or that he is responsible on the basis of supervisory liability. (Doc.

No. 14 at 9-10.) The Court agrees.

State officials are not subject to liability under § 1983 when sued in their official capacities

because the suit is essentially against the state itself. Will v. Mich. Dept, of State Police. 491 U.S.
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58. 71 (1989). State officials can. however, be held responsible for actions taken in their individual

capacities in two situations. First, a plaintiff can establish liability by showing that the state official

was personally involved in the alleged constitutional deprivation. Second, a plaintiff can

demonstrate liability by showing that the state official was acting in a supervisory capacity. Parratt

v. Tavlor. 451 U.S. 527. 537 n.3 119811: Bakery. Monroe Twp„ 50 F.3d 1186, 1190 (3d Cir. 1995).

Supervisory liability can be pled in two ways. A.M. ex rel. J.M.K. v. Luzerne Ctv. Juvenile

Pet. Ctr.. 372 F.3d 572, 586 (3d Cir. 2004). First, ''personal involvement can be shown through

allegations of personal direction or of actual knowledge and acquiescence." Argueta v. U.S.

Immigration and Customs Enforcement. 643 F.3d 60, 72 (3d Cir. 2011) (quoting Rode v.

Dellarciprete. 845 F.2d 1195. 1207 (3d Cir. 1988)). This can be established "by showing a

supervisor tolerated past or ongoing misbehavior." Id, (quoting Baker. 50 F.3d at 1191 n.3). To 

plead acquiescence, "the supervisor must contemporaneously know of the violation of a plaintiff's 

rights and fail to take action." Anderson v. Citv of Philadelphia. Civ. A. No. 16-571 7, 2017 WL

550587, at *4 (E.D. Pa. Feb. 10. 2017) (citing Robinson v. Citv of Pittsburgh. 120 F.3d 1286, 1294

(3d Cir. 1997)). -Significantly, “[ajllegations of 'actual knowledge and acquiescence . . . must be

made with appropriate particularity."' hi (omission in original) (quoting Rode. 845 F.2d at 1207).

And "[although a court can infer that a defendant had contemporaneous knowledge of wrongful

conduct from the circumstances surrounding a case, the knowledge must be actual, not

constructive." Chavarriaga v. N.J. Dep't of Corn. 806 F.3d 23 0, 222 (3d Cir. 2015) (citing Baker.

50 F.3d at 1194).

Second, a supervisor can be liable under § 1983 if he "implements a policy or practice that

creates an unreasonable risk of a constitutional violation on the part of the subordinate and the

supervisor's failure to change the policy or employ corrective practices is a cause of this
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unconstitutional conduct." Araueta. 643 F.3d at 72 (citing Brown v. Muhlenberg Twp.. 269 F.3d

205. 216 (3d Cir. 2001)). Claims of failure to train or supervise are •'generally considered a

subcategory of policy or practice liability." Barkes v. First Corr. Med.. Inc.. 766 F.3d 307. 316 (3d

Cir. 2014), rev'd on other grounds sub, nom. Tavlor v. Barkes. 135 S. Ct. 2042 (2015) (per curiam).

To be held liable on a claim of failure to supervise:

The plaintiff must identify a supervisory policy or practice that the supervisor failed 
to employ, and then prove that: (1) the policy or procedures in effect at the time oi 
the alleged injury created an unreasonable risk of a constitutional violation: (2) the 
defendant-official was aware that the policy created an unreasonable risk: (3) the 
defendant was indifferent to that risk: and (4) the constitutional injury was caused 
by the failure to implement the supervisor}' practice or procedure.

Id. at 317 (citing Sample v. Diecks. 885 F.2d 1099. 1118 (3d Cir. 1989)). "[I]t is not enough for a

plaintiff to argue that the constitutional!} cognizable injury would not have occurred if the superior

had done more than he or she did." Brown. 269 K3d at 216 (quoting Sample, 885 F.2d at 111 8).

Instead, "the plaintiff must identity specific acts or omissions of the supervisor that evidence

deliberate indifference and persuade the court that there is a 'relationship between the identified

deficiency and the ultimate injury."' hi (quoting Sample. 885 F.2d at 1118).

As noted above, Plaintiff only mentions Warden May in reference to his conditions of

confinement injuries and his religious deprivation injuries. In the conditions of confinement

section. Plaintiff only asserts that Warden May was the "custodian" of the CFCF while he was

detained there. (Doc. No. 10 at 6.) In the religious deprivation section, he alleges the following:

The warden has causal connection by history of widespread violations 
putting warden on notice of the need to correct the deprivation and he failed to do 
so. The Practice "Custom or Policy" of the warden resulted in violating the 
constitutional rights of Plaintiff.

53.

Supporting inference that the warden directed the subordinates to act 
unlawfully or knew' that the subordinates would act unlawTully and failed to stop 
them from doing so.

54.
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(IdL at 8.) He makes no allegations that Warden May was involved in any of his other injuries.

In this case, Plaintiff has not pled facts showing that Warden May was personally involved 

in the alleged religious deprivation or the overcrowding. In the conditions of confinement section. 

Plaintiff merely mentions that Warden May was the -custodian" of the CFCF, but does not allege 

any personal involvement. /See id. at 6.) Likewise, in the religious deprivation section, Plaintiff 

concludes that Warden May knew of the "widespread violations" but failed to remedy the situation. 

(Id. at 8.) But this allegation is nothing more than a legal conclusion, which is not entitled to the 

assumption of truth. See Argueta. 643 F.3d at 74 (explaining that the court must identify "those 

allegations that, because they are no more than conclusions, are not entitled to any assumption of 

truth").

Furthermore, Plaintiff fails to state a claim against Warden May through supervisory 

liability. First, the Complaint fails to include sufficient facts showing that Warden May either 

directed, or knew of and acquiesced in. the conduct that took place. Instead, the Amended 

Complaint is chock-full of legal conclusions couched as factual allegations. Plaintiff broadly 

contends that Warden May "directed the subordinates to act unlawfully or knew that the 

subordinates would act unlawfully and failed to stop them from doing so." but makes no attempt 

to substantiate that contention with facts. (See Doc. No. 10 at 8.) Nor does he plead facts that 

show Warden May tolerated past or ongoing misbehavior.

Second, Plaintiff has failed to sufficiently plead a policy or custom that Warden May 

implemented that created a risk of constitutional violations. As noted supra. Plaintiff has 

plausibly alleged that the "[cjustom or [pjolicy" cited in paragraph 53 of the Amended Complaint 

caused any constitutional violations, let alone that it even existed. Thus, because Plaintiff has pled 

no factual conduct at all on the part of Warden May, and because Warden May cannot be held

not

48



Case 2:17-cv-03369-JHS Document 20 Filed 12/12/18 Page 49 of 51

liable for the random acts of others through respondeat superior. Plaintiff s claims against Warden

May will he dismissed.

Plaintiff Fails to State a Claim under § 1983 Against Officer Obrien

Defendants also submit that Plaintiff fails to state a claim against Officer Obrien under § 

1983. They argue that neither the arrest nor the search and seizure amounted to constitutional 

violations, and thus. Officer Obrien cannot be held liable for any alleged injuries. (Doc. No. 14 at 

5-7.) They further add that Plaintiff has not sufficiently pled Officer Obrien's role in the arrest and 

the search and seizure under the auspices of Iqbal and Twomblv. (Id.) For the reasons that follow.

D.

the Court agrees.

As noted above, the Fourth Amendment prohibits arrests without probable cause. See 

Berg. 219 F.3d at 269. To establish a claim for false arrest and imprisonment, a plaintiff needs to 

point to facts that plausibly show that defendants lacked probable cause to believe he had 

committed the offense for which he w as arrested. Godfrey. 525 Fed. App’x. at 80 (citing Dowling, 

855 F.2d at 141). Likewise, to recover money damages for an illegal search and seizure, the 

plaintiff “must prove, inter alia, that the search and seizure were illegal." Gresh. 170 Fed. App x. 

at 220 (citing Heck, 512 U.S. at 487 n.7). A warrantless search is legal if it is supported by probable 

cause, and probable cause exists when “viewing the totality- of the circumstances, "there is a fail- 

probability that contraband or evidence of a crime w ill be found in a particular place.'" Id. at 221 

(quoting Gates. 462 U.S. at 238.)

Here, though. Plaintiff only pleads conclusory allegations peppered with legal buzzwords. 

He claims that he was “unreasonably summoned" and subject to "arrest and unreasonable search 

and seizure" without pointing to facts that show how' and wiiy those incidents w’ere in fact 

unreasonable. (Doc. No. 10 at 3.) Even viewing the allegations of the Amended Complaint 

liberally, the circumstances of his arrest are unclear. Equally unclear is the role Olticer Obrien
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played in his "unreasonable" arrest and search and seizure. In paragraph 8 of the Amended 

Complaint, Plaintiff states that two Philadelphia police officers stopped him on the day in question: 

Officer Obrien and '"an accompanying officer.'5 (Id.) In paragraph 9, he writes that he was subject 

to "arrest and unreasonable search and seizure by officers mentioned above without cause “ (Id.) 

Those are the only references to Officer Obrien in the Amended Complaint. As Defendants 

emphasize, these threadbare references are not enough. Plaintiff does not make clear which officer 

arrested him or which officer searched his person. He does not explain why the officers conduct 

problematic. Applying the principles of Twombly and Iqbal as noted supra. Plaintiff does not 

sufficiently allege a Fourth Amendment violation against Officer Obrien. Even construing the 

allegations in the light most favorable to Plaintiff, the facts do not establish a constitutional 

violation. As a result, the Court will dismiss the § 1983 claim against Oificer Obrien.

Plaintiff Fails to State a § 1983 Claim Against Sergeant Lebesco 

Although Defendants ask the Court to dismiss Plaintiffs claims as to Sgt. Lebesco, the 

Motion does not explicitly advance any arguments on his behalf. (See Doc. No. 14.) In fact, Sgt. 

Lebesco's name is mentioned only once, within Defendants' argument that Plaintiff failed to plead

was

E.

a constitutional violation w ith respect to his conditions of confinement. They write:

Plaintiff did allege under his "Conditions of Confinement'5 heading that a 
correctional officer. A. Smith, discharged pepper spray at Plaintiff. But this one 
paragraph allegation was again conclusory, provided no factual context to suggest 
the use of force w7as unreasonable, and did not allege that Sgt. Lebesco. or any other 
named Defendant, was the individual who pepper-sprayed Plaintiff. For these 
reasons. Plaintiff's Fourteenth and/or Eighth Amendment claims concerning the 
conditions of his confinement should be dismissed.

(Doc. No. 14 at 13.) In any event, because the pepper spray incident does not amount to a

constitutional violation under the Eighth or Fourteenth Amendment, Sgt. Lebesco cannot be held

liable for it under § 1983.
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All State Law Claims Will Be Dismissed Pursuant to 28 U.S.C. § 1367

Plaintiff also brings several state law claims against Defendants. (See Doc. No. 10 at 11.) 

Under 28 U.S.C. § 1367(c)(3). a district court is permitted to dismiss supplemental state law claims 

if all of the federal claims over which it has original jurisdiction have been dismissed. See 28 

U.S.C. § 1367(c)(3); see also Hedges v. Musco. 204 F.3d 109. 123 (3d Cir. 2000) ("[wjhere the 

claim over which the district court has original jurisdiction is dismissed before trial, the district 

court must decline to decide the pendent state claims unless considerations of judicial economy, 

convenience, and fairness to the panics provide an affirmative jurisdiction for doing so"). Because 

the Court will grant Defendants' Motion to Dismiss Plaintiff's § 1983 claims, it will decline to 

exercise supplemental jurisdiction over his pendant state law claims pursuant to § 1j67(c)(j). 

Accordingly, Plaintiff's state claims will be dismissed without prejudice to his ability to rehle in

F.

state court.

V. CONCLUSION

For the foregoing reasons. Defendants’ uncontested Motion to Dismiss Plaintiff’s 

Amended Complaint for Failure to State a Claim (Doc. No. 10) will be granted in its entirety. An

appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT TAYLOR.

Plaintiff.
CIVIL ACTION 
NO. 17-3369v.

THE COMMONWEALTH OF 
PENNSYLVANIA, et al.,

Defendant.

ORDER

AND NOW. this 12th day of December 2018. upon consideration of Defendants

Criminal Justice Center and the Honorable Frank Palumbo's uncontested Motion to Dismiss the

Amended Complaint (Doc. No. 11), it is ORDERED that Defendants' Motion to Dismiss (Doc.

No. 11) is GRANTED. The Amended Complaint is dismissed as to Defendants Criminal Justice

iCenter and the Honorable Frank Palumbo.

i On April 23, 2018, Plaintiff Robert Taylor, proceeding gro se, filed an Amended Complaint 
pursuant to 42 U.S.C. § 1983. alleging violations of his civil rights arising out of his arrest 
on November 16. 2015. (Doc. No. 10.) He also brings various state law claims. (Id.) 
Plaintiff names twelve (12) defendants, including the Philadelphia Criminal Justice Center 
("CJC'') and the Honorable Frank Palumbo, a judge on the Court of Common Pleas of 
Philadelphia County, Criminal Division. On May 15. 2018, Defendants CJC and Judge 
Palumbo filed the present Motion to Dismiss pursuant to Federal Rules of Civil Procedure 
12(b)(1) and 12(b)(6). (Doc. No. 11.) Plaintiff has not filed a response and has not 
requested additional time to do so.

On September 22, 2009, Plaintiff was arrested in Philadelphia and charged with various 
offenses involving the possession of a firearm and making false statements to authorities. 
Commonwealth v. Tavlor. Docket No. CP-51-CR-009569-2010 at 5 (Ct. Com. PI. 
Philadelphia, filed July 28, 2010). After a trial, he was found guilty and sentenced to a 
county prison sentence and probation. Id. at 6-7. On November 16, 2015, Plaintiff was 
arrested and detained for violating his probation. Id. at 19: (Doc. No. 10 at 3.) Judge 
Palumbo was assigned to Plaintiffs case. At various points during the proceedings, which 
were held at the CJC, Judge Palumbo continued Plaintiffs violation of probation hearing so 
that Plaintiff could undergo mental health and competency evaluations. Id. at 20-31.
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Plaintiff remained in custody at the Curran-Fromhold Correctional Facility and at the 
Criminal Justice Center throughout the proceedings, id. Finally, on July 12. 2017, Plaintiff 
was released from custody. Id, at 31; (Doc. No. 10 at 4.)

As it pertains to Defendants CJC and Judge Palumbo, the Amended Complaint alleges that 
Judge Palumbo conspired with other defendants to keep him imprisoned. (Doc. No. 10 at 4.) 
Specifically, Plaintiff contends that "Judge Palumbo is in clear absence of all jurisdiction. 
In connection with commonwealth (CJC) court system have [sic] provided and fabricated 
uncertified Court information regarding Plaintiff." (Id.) The Complaint does not state 
which information was supposedly falsified. Additionally, Plaintiff contends that while 
detained at the CJC, he was subjected to harsh conditions, inadequate food, and 
overcrowding. (Id.)

Defendants now move to dismiss the Amended Complaint, arguing that the Court lacks 
subject matter jurisdiction to hear Plaintiff s claims and that Plaintiff has failed to state a 
claim against Defendants CJC and Judge Palumbo upon which relief can be granted. (Doc. 
No. 11.) Defendants do not discuss in the Motion or memorandum of law why the Court 
lacks subject matter jurisdiction, but for the reasons set forth infra, the Court will grant the 
Motion to Dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) and dismiss the 
Amended Complaint as to Defendants CJC and Judge Palumbo.

The motion to dismiss standard under Federal Rule of Civil Procedure 12(b)(6) tor failure to 
state a claim is set forth in Ashcroft v. Iqbal. 556 U.S. 662 (2009). After Iqbal it is clear that 
"[tjhreadbare recitals of the elements of a cause of action, supported by mere conclusory 
statements, do not suffice" to defeat a Rule 12(b)(6) motion to dismiss. Id, at 678; see also 
Bell Atl. Coro, v. Twomblv. 550 U.S. 544 (2007). “To survive dismissal, ‘a complaint must 
contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible 
on its face."" Tatis v. Allied Interstate. LLC. 882 F.3d 422. 426 (3d Cir. 2018) (quoting 
Iqbal. 556 U.S. at 678). Facial plausibility is "more than a sheer possibility that a defendant 
has acted unlawfully." Id (quoting Iqbal. 556 U.S. at 678). Instead, "[a] claim has facial 
plausibility when the plaintiff pleads factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the misconduct alleged." Id, (quoting 
Iqbal. 556 U.S. at 678).

A complaint must do more than allege a plaintiffs entitlement to relief, it must '‘show" such 
an entitlement with its facts. Fowler v. UPMC Shadvside. 578 F.3d 203, 210-11 (3d Cir. 
2009) (citing Phillips v. Countv of Allegheny. 515 F.3d 224, 234-35 (3d Cir. 2008)). 
"[Wjhere the well-pleaded facts do not permit the court to infer more than the mere 
possibility of misconduct, the complaint has alleged—but it has not ‘show[n]‘—'that the 
pleader is entitled to relief.’" Iqbal. 556 U.S. at 679 (alteration in original) (citation 
omitted). The "plausibility" determination is a "context-specific task that requires the 
reviewing court to draw on its judicial experience and common sense.

Eastern District of Pennsylvania Local Rule 7.1(c) provides that "[ujnless the Court directs 
otherwise, any party opposing the motion shall serve a brief in opposition . . . within

Id.
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fourteen (14) days after sendee of the motion and supporting brief. In the absence of timely 
response, the motion may be granted as uncontested .... E.D. Pa. Local R. 7.1(c). But a 
motion to dismiss under Rule 12(b)(6) should not be granted "without an analysis of the 
merits of the underlying complaint, notwithstanding local rules regarding the granting of 
unopposed motions." Rav v. Reed. 240 Fed. App x 455, 456 (3d Cir. 2007) (citing 
Stackhouse v. Mazurkiewicz. 951 F.2d 29, 30 (3d Cir. 1991)). Accordingly, the Court will 
analyze the merits of Plaintiff s claims against Defendants CJC and Judge Palumbo.

As an initial matter. Plaintiff names the Philadelphia Criminal Justice Centei as a Defendant 
in this suit, but it appears that his allegations pertain to the Court of Common Pleas of 
Philadelphia that is housed within the C.TC, and not the building itself. Thus, the Court wall 
proceed as if Defendant intended to sue the Court of Common Pleas of Philadelphia County.

Defendant CJC submits that as a state agency, it is entitled to Eleventh Amendment 
sovereign immunity from Plaintiffs § 1983 and state law claims. (Doc. No. 11 at 6-8.) The 
United States Supreme Court has consistently held that, under the Eleventh Amendment, "an 
unconsenting State is immune from suits brought in federal courts b> hei own citizens as 

by citizens of another State." Jones v. Sussex Correctional Institute. 725 Fed. 
App;x. 157. 159 (3d Cir. 2017) (quoting Edelman v. Jordan. 415 U.S. 651. 662-63 (1974)). 
Eleventh Amendment immunity protects not only states, but also state agencies. Fitchikv, 
New' Jersey Transit Rail Operations. 873 F.2d 6o5. 6o9 (3d Cir. 1989) (en banc). A State

. Savings Bank v. Florida Prepaid

w;ell as

mav waive its sovereign immunity. College 
Postsecondarv Ed. Expense Bd„ 527 U.S. 666. 675-76 (1999), and in some circumstances, 
Congress may abrogate it by appropriate legislation. Seminole Tribe of Fla, v. Florida, 517 
U S, 44. 59 (1996). "But absent w;aiver or valid abrogation, federal courts may not entertain 
a private person's suit against a State." Virginia Office for Protection and Advocacy .v. 
Stewart, 563 U.S. 247, 253-54 (2011).

an arm of theCourts have repeatedly found that the Court of Common Pleas is 
Commonwealth of Pennsylvania, and as such, is entitled to Eleventh Amendment sovereign 
immunity which w'ould bar a suit against it in federal court. See Benn v. First Judicial Dist, 
of Pa.. 426 F.3d 233. 240 n.l (3d Cir. 2005); Malarik v. Court of Common Pleas of Beaver 
Civ. Pennsylvania. 145 Fed. App'x. 756. 757 (3d Cir. 2005): Reiff v. Philadelphia Cty, 
Court, of Common Pleas. 827 F. Supp. 319, 322-24 (E.D. Pa. 1991). Thus, in the present 
action, the Criminal Justice Center, as part of the Court of Common Pleas of Philadelphia, is 
a state agency protected by the Eleventh Amendment. Additionally, the Court of Common 
Pleas has not waived its sovereign immunity by consenting to be a party in this suit. 
Consequently, the Criminal Justice Center is an improper defendant and all claims against 
this Defendant will be dismissed.

Next, Defendant Palumbo submits that any claims against him in his official capacity 
subject to dismissal. A state official sued in his ofiicial capacity is not a peison foi the 
purposes of § 1983. Will v. Michigan Dept, of State Police. 491 U.S. 58, 71. An official- 
capacity suit against a state official "is not a suit against the official but rather is a suit 
against the official's office. As such, it is no different from a suit against the State itself." 
Id. (citation omitted). Flence, by suing Judge Palumbo in his official capacity, Plaintiff

are
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actually sues the government entity of which Judge Palumbo is an agent—the Court of 
Common Pleas of Philadelphia. As explained above, the Court of Common Pleas is a state 
agency and is entitled to Eleventh Amendment sovereign immunity. Thus, Plaintiffs claims 
against Judge Palumbo in his official capacity fail.

Defendant Palumbo also submits that any claims against him in his individual capacity are 
barred by the doctrine of absolute judicial immunity. (Doc. No. 11 at 8-10.) It is a well- 
settled principle of law that monetary and injunctive relief against judicial officers under § 
1983 is strictly limited by the doctrine of judicial immunity. See Figueroa v. Blackburn, 208 
F.3d 435, 440 (3d Cir. 2000). Judicial immunity can be overcome in two circumstances: (1) 
"a judge is not immune from liability for nonjudicial actions, i.c 
judge’s judicial capacity” and (2) “a judge is not immune for actions, through judicial in 
nature, taken in complete absence of all jurisdiction.” Mireles v. Waco. 502 U.S. 9. 10-11 
(1991) (internal citations omitted).

To determine whether an act falls within the range of judicial action, a court must consider 
"the nature of the act itself, Le., whether it is a function normally performed by a judge, and 
. . . the expectations of the parties, he., whether they dealt with the judge in his judicial 
capacity." Stump v. Sparkman. 435 U.S. 349. 362 (1978). As discussed above, all of 
Plaintiffs claims involve actions undertaken while Judge Palumbo was presiding over 
Plaintiffs alleged violation of probation in the Court of Common Pleas of Philadelphia. 
Although Plaintiff objects to the manner in which Judge Palumbo ruled during the 
proceedings, including decisions to continue Plaintiff s violation of probation detainer lor 
mental health and competency evaluations, all of these actions constitute judicial acts, 
functions normally performed by judges.

With respect to the second inquiry, “[a] judge will not be deprived of immunity because the 
action he took was in error, w'as done maliciously, or w:as in excess of his authority; rather, 
he will be subject to liability only when he has acted in the 'clear absence of all 
jurisdiction.’” Stump. 435 U.S. at 356-37. Judicial immunity is not forfeited where a judge 
has committed "grave procedural errors,” id. at 359. or where a judge has conducted a 
proceeding in an "informal and ex parte manner.” Forrester v. White. 484 U.S. 219, 227 
(1988). A judge is even immune w'here. as here, a plaintiff alleges he engaged in a 
conspiracy to deprive him of his constitutional rights. See Dennis v. Sparks. 449 U.S. 24. 
27-28 (1980). ”[T]he scope of the judge’s jurisdiction must be construed broadly w'here the 
issue is the immunity of the judge." Stump. 435 U.S. at 356.

To the extent that Plaintiff maintains that Judge Palumbo acted in "clear absence of all 
jurisdiction” (Doc. No. 10 at 4). Judge Palumbo sits on the Court of Common Pleas of 
Philadelphia, which is a court of general jurisdiction in the Commonw ealth of Pennsylvania. 
See 42 Pa. C. S. § 931(a). In Pennsylvania, ‘‘the court of common pleas . . . have original 
jurisdiction of all actions and proceedings, including all actions and proceedings heretofore 
cognizable by law' or usage in the courts of common pleas." Id. Here. Plaintiff takes 
with various judicial rulings that led to his continued detention and claims that Judge 
Palumbo conspired with other defendants to keep him in jail. (Doc. No. 10 at 4.) But based 

the authorities cited above, Judge Palumbo did not act in absence of jurisdiction.

actions not taken in the

issue

on
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BY THE COURT:

is! Joel H. Slomskv
JOEL H. SLOMSKY, J.

ECF
DOCUMENT

attest and certify that this is a printed copy of a 
wit vvrsch was electronically filed with the United States 

L.C.. Court for the Eastern District of Pennsylvania.

u/n/i aDate Filed:

By: Deputy Clerk

Regardless of whether his rulings w ere in error or even allegedly malicious. Judge Palumbo 
certainly had jurisdiction to make them. Thus, he is protected by the doctrine of judicial 
immunity. Accordingly. Plaintiffs claims against Defendant Palumbo in both his individual 
and official capacity fail and all claims against this Defendant will be dismissed.

Finally, even if Defendants CJC and Palumbo were not immune from this suit. Plaintiff has 
failed to establish that Defendants conspired to imprison him unlawfully. To demonstrate 
the existence of a conspiracy under § 1983, a plaintiff needs to show that two or more 
conspirators reached an agreement to deprive him of a constitutional right under color of 
law. See Godfrey v. Pennsylvania. 525 Fed. App’x. 78. 80-81 (3d Cir. 2013). Here, 
Plaintiff merely contends that "Judge Frank Palumbo is given to inference of conspiring 
with defendants to violate civil rights of Plaintiff . . . ." (Doc. No. 10 at 4.) He makes no 
other mention of Defendants’ role in this supposed conspiracy and pleads no facts to support 
his position. Conclusory allegations such as these are insufficient from a pleading 
perspective. See Great W, Mining & Mineral Co. v. Fox Rothschild LLP. 615 F.3d 159, 
178-79 (3d Cir. 2010) (conclusory allegations of an agreement to conspire do not meeting 
the pleading standards; instead, a plaintiff is required to plead specific facts addressing the 
time the agreement was made, the exact parties to the agreement, and the object of the 
conspiracy). Consequently, Plaintiff has failed to plead a conspiracy claim with the 
necessary particularity and his claims against the CJC and Judge Palumbo fail for this reason 
too.

For the foregoing reasons, the Court will grant Defendants’ Motion to Dismiss the Amended 
Complaint (Doc. No. 11) as it pertains to Defendants CJC and Judge Palumbo.

5
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT TAYLOR.

Plaintiff.
CIVIL ACTION 
NO. 17-3369v.

THE COMMONWEALTH OF 
PENNSYLVANIA, et ah,

Defendant.

ORDER

AND NOW. this 12th day of December 2018. upon consideration of Defendants 

Defender Association and Assistant Defender Christopher Angelo’s uncontested Motion to 

Dismiss the Amended Complaint (Doc. No. 13). it is ORDERED that Defendants Motion to 

Dismiss (Doc. No. 13) is GRANTED. The Amended Complaint is dismissed as to Defendants 

Defender Association and Assistant Defender Christopher Angelo.1

On April 23. 2018, Plaintiff Robert Taylor, proceeding pro se, filed an Amended Complaint 
pursuant to 42 U.S.C. § 1983, alleging violations of his civil rights arising out oi his arrest 
on November 16. 2015. (Doc. No. 10.) He also brings various state law claims. (Id.) 
Plaintiff names twelve (12) defendants, including the Defender Association and Assistant 
Defender Christopher Angelo. (14) On May 25, 2018, Defendants Defender Association 
and Christopher Angelo filed the present Motion to Dismiss pursuant to Federal Rule of 
Civil Procedure 12(b)(6). (Doc. No. 13.) Plaintiff has not filed a response and has not 
requested additional time to do so.

On September 22. 2009. Plaintiff was arrested in Philadelphia and charged with various 
offenses involving the possession of a firearm and making false statements to authorities. 
Commonwealth v. Taylor. Docket No. CP-51-CR-009569-2010 at 5 (Ct. Com. PI. 
Philadelphia, filed July 28, 2010). After a trial, he was found guilty and sentenced to a 
county prison sentence and probation. Id. at 6-7. On November 16, 2015. Plaintiff was 
arrested and detained for violating his probation. Id. at 19; (Doc. No. 10 at 3.) At various 
points during the proceedings, the Court of Common Pleas of Philadelphia continued 
Plaintiffs violation of probation hearing so that Plaintiff could undergo mental health and 
competency evaluations. IT at 20-31. Plaintiff remained in custody at the Curran-Fromhold 
Correctional Facility and at the Criminal Justice Center throughout the proceedings. Id. In

1
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February 2016. the Court of Common Pleas appointed Assistant Defender Christopher 
Angelo from the Defender Association's Mental Health Unit to represent Plaintiff. (Doc. 
No. 13 at 4.) He continued to do so until Plaintiff was finally released from custody on July 
12.2017. (Id.; Doc. No. 10 at 4.)

The Amended Complaint only references the Defender Association in two paragraphs. In 
Paragraph 22, Plaintiff contends that "The Philadelphia public defenders association 
conspired with defendants to misrepresent Plaintiff as to have him further detained in 
prison." (Doc. No. 10 at 4.) He does not plead specific facts addressing the time the 
agreement was made, the exact parties to the agreement, or how- the object of the conspiracy 
w'as allegedly earned out. Then, in Paragraph 23. Plaintiff states "On/around January 23. 
2017 Plaintiff sent a formal termination in writing to The Philadelphia public defenders 
association for any possible alleged representation of Plaintiff for which he never authorized 
or had knowledge thereto." (IcL)

Defendants now move to dismiss the Amended Complaint as it relates to them, arguing that 
Plaintiff has failed to state a claim against Defendants Defender Association and Christopher 
Angelo upon which relief can be granted. (Doc. No. 13.) The motion to dismiss standard 
under Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim is set forth in 
Ashcroft v. Iqbal. 556 U.S. 662 (2009). After Iqbal it is dear that "[tjhreadbare recitals of 
the elements of a cause of action, supported by mere conclusory statements, do not suffice 
to defeat a Rule 12(b)(6) motion to dismiss. Id. at 678; see also Bell Atl. Corn, v. Twomblv. 
550 U.S. 544 (2007). "To survive dismissal, 'a complaint must contain sufficient factual 
matter, accepted as true, to state a claim to relief that is plausible on its face.-" 1 atis v. 
Allied'Interstate. LLC. 882 F.3d 422, 426 (3d Cir. 2018) (quoting Iqbal. 556 U.S. at 678). 
Facial plausibility is "more than a sheer possibility that a defendant has acted unlawfully." 
Id. (quoting Iqbal. 556 U.S. at 678). Instead, "[a] claim has facial plausibility when the 
plaintiff pleads factual content that allow s the court to draw' the reasonable inference that the 
defendant is liable for the misconduct alleged." hi (quoting Iqbal. 556 U.S. at 678).

A complaint must do more than allege a plaintiff s entitlement to relief, it must "show" such 
an entitlement with its facts. FowJer v. UPMC Shadvside. 578 F.3d 203. 210-11 (3d Cir. 
2009) (citing Phillips v. County of Allegheny. 515 F.3d 224. 234-35 (3d Cir. 2008)). 
"[Wjhere the w;ell-pleaded facts do not permit the court to infer more than the mere 
possibility of misconduct, the complaint has alleged—but it has not *sho\v[n]'—'that the 
pleader is entitled to relief.'" Iqbal. 556 U.S. at 679 (alteration in original) (citation 
omitted). The "plausibility" determination is a "context-specific task that requires the 
reviewing court to draw' on its judicial experience and common sense. Id.

Eastern District of Pennsylvania Local Rule 7.1(c) provides that "[ujnless the Court directs 
otherwise, any party opposing the motion shall serve a brief in opposition . . . within 
fourteen (14) days after sendee of the motion and supporting brief. In the absence of timely 
response, the motion may be granted as uncontested . . . " E.D. Pa. Local R. 7.1(c). But a 
motion to dismiss under Rule 12(b)(6) should not be granted "without an analysis of the 
merits of the underlying complaint, notwithstanding local rules regarding the granting of

2
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Rav v. Reed. 240 Fed. App’x 455, 456 (3d Cir. 2007) (citingunopposed motions.
Stackhouse v. Mazurkiewicz. 951 F.2d 29. 30 (3d Cir. 1991)). Accordingly, the Court will 
analyze the merits of Plaintiffs claims against Defendants Defender Association and 
Christopher Angelo.

Defendants first submit that the Defenders Association and its employees are immune from 
Plaintiffs § 1983 and state law claims. (Doc. No. 13 at 5.) Section 1983 is a statutory 
mechanism that allows federal courts to review alleged state and local violations of federal 
law. The statute provides that every person who, acting under color of state law, subjects 
another person "to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured ..." 42 L’.S.C. § 1983. Public 
defenders, like those employed at the Defenders Association, do not act under color of state 
law when performing traditional functions of counsel to a defendant in a criminal 
proceeding. Pittman v. Martin. 569 Fed. App’x. 89, 91-92 (3d Cir. 2014). Accordingly, 
they cannot be sued under § 1983 for their actions as public defenders. Polk Cty v. Dodson. 
454 U.S. 312, 325 (1981). '

Public defenders can, however, be liable under § 1983 it they conspired with a state actor to 
deprive the plaintiff of federal rights. See Pittman. 569 Fed. App x at 91-92 (citing Tower 
v. Glover. 467 U.S. 914. 916 (1984). Here. Plaintiff merely contends that ;i[t]he 
Philadelphia public defenders association conspired with defendants to misrepresent 
Plaintiff as to have him further detained in prison." (Doc. No. 10 at 4.) He makes no other 
mention of the other Defendants’ roles in this supposed conspiracy and pleads no facts to 
support his position. Conclusory allegations such as these are insufficient from a pleading 
perspective. See Great W. Mining & Mineral Co. v.
178-79 (3d Cir. 2010) (conclusory allegations of an agreement to conspire do not meet the 
pleading standards; instead, a plaintiff is required to plead specific facts addressing the time 
the agreement was made, the exact parties to the agreement, and the object of the 
conspiracy). Thus. Plaintiff has failed to plead the existence of a conspiracy with the 
necessary particularity and his claims against the Defenders Association and Assistant 
Defender Christopher Angelo therefore fail.

Fox Rothschild LLP. 615 F.3d 159,

3
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BY THE COURT:

/s/ Joel H. Slomskv
JOEL H. SLOMSKY, J.

ECF
DOCUMENT

I hereby attest and certify tnat this is a printed copy of a 
cif'-CrUTiont which was siGCtronicaiiy filad with thB Unitsd St3t©$ 
Dish -;i Court for the Eastern District of Pennsylvania.
Date j ^ S%
Kate Barkraai), Cierk . ».

Deputy ClerkBy:

For the foregoing reasons, the Court will grant Defendants' Motion to Dismiss the Amended 
Complaint (Doc. No. 13) as it pertains to Defendants Defender Association and Assistant 
Defender Christopher Angelo.

4
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(jpd,). (Entered: 10/12/2017)
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04/05/2018 8
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FRANK PALUMBO, SGT. LEBESCO, THE CITY OF PHILADELPHIA, 
THE COMMONWEALTH COURT PHILADELPHIA CRIMINAL 
JUSTICE CENTER (CJC), THE COMMONWEALTH OF 
PENNSYLVANIA COMMONWEALTH OF PENNSYLVANIA DISTRICT 
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SYSTEM/DEPARTMENT OF PRISONS CURRAN-FROMHOLD 
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Office, Commonwealth Court Phila, Criminal Justice Center, Judge Frank 
Palumbo - Criminal Justice Center, The City of Philadelphia - City of 
Philadelphia Law Dept., City of Philadelphia Police Officer O'Brien #7461, 
The Philadelphia Prison System/Dept, of Prison Curran-Fromhold 
Correctional Facility (CFCF), Warden Gerald May (CFCF), Sgt. Lebesco - 
Prison Official (CFCF), The Philadelphia Sheriffs Office, The Phila. Public 
Defenders Association, Chris Angelo (Public Defender), by U.S. Mail on 
5/8/18 (fdc) Modified on 5/16/2018 (lisad,). (Entered: 05/15/2018)

12

05/25/2018 MOTION to Dismiss filed by CHRIS ANGELO, THE PHILADELPHIA 
PUBLIC DEFENDERS ASSOCIATION. Motion, Memorandum of Law,

13
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Certificate of Service, Exhibit A. (Attachments: # 1 Exhibit)(KELLY, 
DENNIS) Modified on 5/25/2018 (lisad,). (Entered: 05/25/2018)

06/04/2018 14 MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM filed by 
GERALD MAY, OBRIEN, SGT. LEBESCO, THE CITY OF 
PHILADELPHIA.Memorandum.(POMAGER, ANDREW) (Entered: 
06/04/2018)

06/05/2018 15 CERTIFICATE of Service re 14 MOTION TO DISMISS FOR FAILURE TO 
STATE A CLAIM by ANDREW POMAGER on behalf of GERALD MAY, 
OBRIEN, SGT. LEBESCO, THE CITY OF PHILADELPHIA(POMAGER, 
ANDREW) Modified on 6/6/2018 (lisad, ). (Entered: 06/05/2018)

06/07/2018 16 PLAINTIFF ROBERT TAYLOR'S REQUEST FOR DEFAULT, DEFAULT 
JUDGMENT, (jpd,) Modified on 6/11/2018 (lisad,). (Entered: 06/08/2018)

06/22/2018 RESPONSE in Opposition to Plaintiffs Request for Default by GERALD 
MAY, OBRIEN, SGT. LEBESCO, THE CITY OF PHILADELPHIA re 16 
Request for Default Judgment. Certificate of Service. (POMAGER, 
ANDREW) Modified on 6/25/2018 (lisad,). (Entered: 06/22/2018)

17

12/12/2018 18 ORDERED THAT DEFENDANTS MOTION TO DISMISS (DOC. NO. 11) 
IS GRANTED. THE AMENDED COMPLAINT IS DISMISSED AS TO 
DEFENDANT CRIMINAL JUSTICE CENTER AND THE HONORABLE 
FRANK PALUMBO SIGNED BY HONORABLE JOEL H. SLOMSKY ON 
12/12/18. 12/13/18 ENTERED AND COPIES MAILED TO PRO SE AND 
E-MAILED, (jpd ) Modified on 12/14/2018 (lisad,). (Entered: 12/13/2018)

12/12/2018 (Court only) *** Party FRANK PALUMBO (CURRENTLY OFFICIAL 
JUDGE) and THE COMMONWEALTH COURT PHILADELPHIA 
CRIMINAL JUSTICE CENTER (CJC) terminated. Qpd,) (Entered: 
12/13/2018)

12/12/2018 (Court only) *** Motions terminated: IT MOTION to Dismiss Plaintiffs 
Amended Complaint filed by FRANK PALUMBO, THE 
COMMONWEALTH COURT PHILADELPHIA CRIMINAL JUSTICE 
CENTER (CJC). (jpd,) (Entered: 12/13/2018)

12/12/2018 19 ORDERED THAT THE DEFENDANTS' MOTION TO DISMISS (DOC. 
NO. 13) IS GRANTED. THE AMENDED COMPLAINT IS DISMISSED AS 
TO DEFENDANTS DEFENDER ASSOCIATION AND ASSISTANT 
DEFENDER CHRISTOPHER ANELO. SIGNED BY HONORABLE JOEL 
H. SLOMSKY ON 12/12/18.12/13/18 ENTERED AND COPIES MAILED 
TO PRO SE PLAINTIFF AND E-MAILED.(jpd,) Modified on 12/14/2018 
(lisad,). (Entered: 12/13/2018)

12/12/2018 (Court only)
DEFENDER) and THE PHILADELPHIA PUBLIC DEFENDERS 
ASSOCIATION terminated., *** Attorney DENNIS T. KELLY terminated, 
(jpd,) (Entered: 12/13/2018)

Party CHRIS ANGELO (CURRENTLY PUBLIC

12/12/2018 20
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MEMORANDUM AND/OR OPINION. SIGNED BY HONORABLE JOEL 
H. SLOMSKY ON 12/12/18. 12/13/18 ENTERED AND COPIES MAILED 
TO PRO SE PLAINTIFF AND E-MAILED, (jpd) (Entered: 12/13/2018)

12/12/2018 21 ORDERED THAT DEFENDANTS MOTION TO DISMISS IS GRANTED. 
THE AMENDED COMPLAINT IS DISMISSED AS TO DEFENDANTS 
CITY OF PHILADELPHI, C.F.C.F. THE PHILADLEPHIA SHERIFF'S 
OFFICE, WARDEN GERALD MAY, OFFICER OBRIEN AND 
SERGEANT LEBESCO. SIGNED BY HONORABLE JOEL H. SLOMSKY 
ON 12/12/18. 12/13/18 ENTERED AND COPIES MAILED TO PRO SE 
PLAINTIFF AND E-MAILED.(jpd,) (Entered: 12/13/2018)

12/12/2018 (Court only)
OF PHILADELPHIA, THE PHILADELPHIA PRISON 
SYSTEM/DEPARTMENT OF PRISONS CURRAN-FROMHOLD 
CORRECTIONAL FACILITY (CFCF), THE PHILADELPHIA SHERIFFS 
OFFICE, GERALD MAY (CURRENTLY WARDEN) and OBRIEN 
(CURRENTLY CITY OF PHILADELPHIA POLICE OFFICER #7461) 
terminated., *** Attorney ANDREW POMAGER terminated, (jpd,) 
(Entered: 12/13/2018)

Party SGT. LEBESCO (PRISON OFFICIAL), THE CITY

12/27/2018 22 PLAINTIFF ROBERT TAYLOR'S MOTION TO VACATE 
JURISDICTION,CERTIFICATE OF SERVICE.(jpd,) (Entered: 12/28/2018)

01/08/2019 RESPONSE to Motion re 22 MOTION to Vacate Dismissal filed by FRANK 
PALUMBO, THE COMMONWEALTH COURT PHILADELPHIA 
CRIMINAL JUSTICE CENTER (CJC). (GALE, MARTHA) (Entered: 
01/08/2019)

23

01/14/2019 RESPONSE in Opposition re 22 MOTION to Vacate filed by GERALD 
MAY, OBRIEN, SGT. LEBESCO, THE CITY OF PHILADELPHIA. 
(POMAGER, ANDREW) (Entered: 01/14/2019)

24

02/15/2019 25 ORDER DENYING 22 MOTION TO VACATE. SIGNED BY 
HONORABLE JOEL H. SLOMSKY ON 2/14/19. 2/19/19 ENTERED AND 
COPIES MAILED TO PRO SE PLF AND E-MAILED, (va, ) (Entered: 
02/19/2019)

03/04/2019 26 NOTICE OF APPEAL as to 25 Order on Motion to Vacate by ROBERT 
TAYLOR. Filing fee $ 505.00, receipt number PPE193663. Copies to Judge, 
Clerk USCA, Appeals Clerk (jpd,) (Entered: 03/07/2019)

03/12/2019 27 NOTICE of Docketing Record on Appeal from USCA re 26 Notice of Appeal 
filed by ROBERT TAYLOR. USCA Case Number 19-1542 (dmc,) (Entered: 
03/12/2019)
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THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CASE NO: 2:17-cv-03369ROBERT TAYLOR
CIVIL ACTION NO.17-3369PLAINTIFF

J"- c •v.

THE COMMONWEALTH OF DEC 2 7 2016
PENNSYLVANIA et al., iut.:.

By. ' ClerkMOTION TO VACATE 

JURISDICTION
1. JURISDICTION HAS BEEN ESTABLISHED IN THIS CASE. 

THIS IS PURSUANT TO THE FEDERAL RULES OF CIVIL 

PROCEDURE RULE 60.(B)(1),(6) RELIEF FROM A 

JUDGMENT OR ORDER, AND RULE 7.(B) (1) MOTIONS.

DEFENDANT

2. Plaintiff, Movant Has Brought This Motion To Vacate Order To Dismiss His Civil Action 

By THE COURT. Citing FOMAN v. DAVIS, 371 U.S. 178,181 (1962). Plaintiff, Movanf s 

Motion For 42 U.S.C. s. 1983 Claim Was Dismissed In Its Entirety Summarily For Foregoing 

Reasons That Plaintiff, Movant Did Not File A Response To Defendants Motion To Dismiss 

And For Failure To State A Claim For Relief. Thus Was Delivered Throughout THE COURTS

Opinion, Inter Alia.

FACTS AND GROUNDS

3. Plaintiff, Movant Brings This Motion On The Grounds That His 42 U.S.C. s. 1983 Claim

Was Filed By Way Of A Motion And Defendants Motion Was In Response To it. Plaintiffs

.: 'J*Y CSnilrED TO
8kt 11 2015P-ev 1C/20CQ
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s.1983 Claim Exhibited Attachments In Support Of His Claim. In opposite All But One Of 

Defendants Responded With This Requirement As Plaintiff Was Not Required To Respond 

To A Respond At This Point The Court Should Have Ordered For Discovery Of Evidence. In 

Accord with Federal Rules Of Civil Procedure, To Further Bring Forth Material Facts To

Uphold The Claim, And To Suffice Any Other Inquiries THE COURT May Have Had. Also To

See If There's Any Merit To Defendants. Instead Plaintiff, Movant Believes THE COURT

Advocated For Defendants By Not Proceeding With This Procedure. Plaintiff, Movant

Believes THE COURT Erred.

4. It Has Been Ruled That A Complaint Filing is Not Subject To Dismissal On The Ground

That There Is A Failure To State A Claim Upon Which Relief Can Be Granted. Unless it

Appears Beyond Doubt That The Plaintiff Can Prove No Set Of Facts In Support Of His Claim

Which Would Entitle Him To Relief. CITING: CONLEY v. GIBSON, 355 U.S. 41,45-46 78

S.CT. 99,101, 2 L.ED. 2D 80.

5. Plaintiff, Movant Further Provides Grounds With Factual Evidence To Merit His

Claim.THE COURT Granted Motion to Dismiss(Doc No.18) To The Commonwealth Court

And Its Judge, For Various reasons The Plaintiff, Movant Will Address. Defendants Give

Claim To Plaintiffs September 22, 2009 Arrest Commonwealth v. Taylor Doc.No. CP-51-Cr-

009569-2010 For Various Firearm Offenses . As Already Contended Plaintiff, Movant 

States He Was Never Formally Charged. At The Time Of The Arrest Plaintiff Possessed A

Valid Permit To Carry Firearms See (EXHIBIT (A) Firearms License). Plaintiff Was Also

Undergoing a Commonwealth Court Civil Administrative hearing Proceeding In recognition 

Of Firearms Rights In Which He Was Deemed Eligible by The State But Was Awaiting A

Rev. 10/200$
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Final judgment. Plaintiff Avers This Arrest Was To Interfere And Strip Him Of His Rights 

Prior To. These Facts Present Grounds Of Extraordinary Circumstances.

6. The Proceeding Regarding Arrest Went Forth, Which Plaintiff Avers Was Flagrantly and 

Patently Unconstitutional. After A Trial Plaintiff Was Ruled Against. Two Timely Post 

Verdict Motions Followed On Behalf Of Plaintiff Resulting In Extraordinary Relief Being 

Granted Dismissing Alleged Charges. A City Ordinance Violation For (VUFA) Ml Was 

Imposed For A Term Of 11 in A Half To 23 Months Which Plaintiff Completed See (EXHIBIT 

(B) PRISON STATUS SHEET).

7. Plaintiff Did Not Have Probation as Defendants were Aware Of Yet Fabricated This To

False Arrest And Imprison Plaintiff On The Date Of November 16,2015 In Efforts To Make

Him An Unlawful Citizen and Further Violate His Rights.

8. Plaintiffs Contention That Judge Palumbo Is in Clear Absence Of All Jurisdiction. In 

Connection With Commonwealth Court (CJC) Court System Have Conspired, Provided,

And Fabricated Uncertified Court Information Regarding Plaintiff. This Has Been Supported 

With Aforementioned Facts In Paragraphs 5. And 6. Defendants Further Falsified 

Information Of Mental Health To Keep Plaintiff Detained, as Their Records Have Plaintiff 

Transferred To Norristown Mental Health Institution During Imprisonment Period But 

Plaintiff Spent his Entire Duration Of Detention at The (CFCF) Facility Citing: PULLIAM v. 

ALLEN, 466 U.S. 522. HELD judicial Immunity Is Not A Bar To Prospective, Injunctive 

Relief Against A Judicial Officer. Judicial Immunity Does Not Extend To Injunctive,

Equitable Relief. These Facts Inter Alia As Well As All Else That Has Been Brought Against 

Defendants. Therefore Violating The Fourth, Eighth, And Fourteenth Amendment Rights Of

Pe/. 10/2C0S
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Plaintiff And His 42 U.S.C. s. 1983 Claim Is Entitlement To Vacate Dismissal And Grant His

Civil Action.

9. As For The Commonwealth of Pennsylvania, The Commonwealth Court (CJC) Motion To

Dismiss Being granted For Reason That Action cannot Be Brought Against The State

Claiming Eleventh Amendment Immunity. Plaintiff, movant Contends on grounds: First In

Violation Of His Rights In Specifically The Fourth, Eighth, And Fourteenth Amendments To

THE UNITED STATES CONSTITUTION, Plaintiff, Movants 42 U.S.C. s.1983 Claim Seeks

Injunctive And Equitable Relief Against The State Not Monetary Damages. Therefore The

Eleventh Amendment Claim Does Not Apply. Second Injunctive, Equity Actions Against

State And State Officials Bars Eleventh Amendment As A Defense. Set Forth In EX PARTE

YOUNG 209,U.S. 123 (1908).

10. THE COURT Granted Motion To Dismiss (Doc. No. 19) For Defender Association And

Public Defender Chris Angelo. Plaintiff, Movant Contends On Grounds: THE COURT

Overlooked The fact That Immediately After Being Detained Plaintiff Verbally Informed

Defender association Not to Represent Him. After later Finding That This Had Not Been

Adhered To. Plaintiff, movant gave Formal Written Termination On Date January 23, 2017,

Public defender Disregarded And Continued To pose as Representative For Plaintiff.

Whereby Removing Traditional Functions Of Counsel, Thus Becoming A State actor under

Color Of State Law. Citing: TOWER v. GLOVER, 467 U.S. 914 (1984). Plaintiff Was Locked

Away In Confinement, And Clearly Could Not have Been There At The Time Of Conspired

Agreements, But The Constitutional And Civil Violations That Took Place Could Not Have

Been Done In The Manner Carried out Unless The Defendants Worked In Concert To Do So.

Re-.'. 10/2005
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By The Actions Of The Defender Association And Its Public Defender Plaintiffs Fourth And 

Fourteenth Rights were Violated as Well Aforementioned 42 U.S.C. s. 1983 Claim. And Met 

State Claims Of Obstruction, Falsifying information, Providing False information, And all

Other Counts Linked By Conspiracy.

11. The Monell Claim Plaintiff, Movant Brought Against The City Of Philadelphia Is To The 

City Of Philadelphia (Municipality) Itself To Be Held accountable For the Deprivation of 

rights And Inappropriate Actions Of Its Agencies, And Subordinates. THE COURT Granted 

Motion To Dismiss (Doc. No. 20) To Defendants The City Of Philadelphia et al., Plaintiff, 

Movant Contends On Grounds: Officer Obrien Made An Unlawful Arrest On Plaintiff. As 

Already Stated Plaintiff Violated No Laws Neither Did He Have Probation. See Paragraphs 5. 

And 6. Of This Motion. Therefore Violating The Fourth And Fourteenth Amendment Rights 

Of Plaintiff, And 42 U.S.C. s. 1983 Claim. Plaintiffs Property Was Taken By Defendant He 

Was Cuffed, Harassed And Held in Police Car For Hours. The Defendant Incurred Counts Of 

Kidnapping, robbery, Defamation, Invasion Of Privacy, False Light Privacy, Intentional 

Infliction Of Emotional Distress, And Torture.

12. THE COURT Took Notice Of Public Records And Documents Outside The Pleadings.

These records Were Unfactual And Heavily Favored The State As It Was There Records. 

When discovery Should Have Been In Order under The federal Rules Of Civil Procedure.

13. THE COURT Granted Motion To Dismiss (Doc. No. 20) To Defendants The Philadelphia 

Prison System, (CFCF), The Philadelphia Sheriffs Office, Warden Gerald May, And Official 

Lebesco. Plaintiff, Movant Contends On Grounds: Defendant Philadelphia Prison System 

(CFCF) Held Plaintiff By False Imprisonment, Uncharged Through Fabricated Documents

P.e-J : 0/2005
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And In Violation Of His Due Process, In Conspiracy With The Commonwealth Court.

Plaintiff was Alleged To Have Been Deemed Mentally Incompetent And Transferred To A

Mental Institution, But Was Actually Being Held At (CFCF) The Entire Time. Records Clearly

Show This To Be True. This Was Also Done To Avoid Having To Release Plaintiff Under Pre

Detainee Due Process. Pennsylvania Law Does Not Authorize The Holding Of Prisoners

Without Being Charged. The Sheriffs Office Participated By Taking Plaintiff To The 

Commonwealth Court Within Specific Number Of Days To Meet Requirements Of Being

Brought In, So As To Restart Incarceration Period, As Well As The Civil Violations Plaintiff 

Suffered In Sheriffs Custody While Held In Commonwealth Court Aforementioned In 42

U.S.C. s. 1983 Claim.

14. Thou THE COURT Seems To Acknowledge Conditions Of Confinement That Plaintiff, 

Movant Brought Forth, THE COURT Disagrees As To The Severity Of The Claim inter Alia.

15. Plaintiffs mail tampering, And Denial Of Access To The Court. Stated A Cause For Relief

By The First And Fourteenth Amendments To The UNITED STATES CONSTITUTION, And 

plaintiffs 42 U.S.C. s. 1983 Claim On Grounds: The Actual Injury Sustained Was By Having

To Remained Falsely Imprisoned Under The Conditions By Which plaintiff Was Held Under.

Here THE COURT Overlooks The Fact That Plaintiffs Appeal Regarding His 28 U.S.C. s. 2241

Filing, And The THIRD CIRCUIT COURTS Response To it Was Confiscated By The (CFCF),

As Well As His Filing Fee. At That Time The Rule Was not In Place To Transfer Appeals To

The District Court. Due To Plaintiff Directly Sending Appeal To The THIRD CIRCUIT

Unknowingly, it Was sent Back With Instructions By The CIRCUIT COURT BUT Plaintiff 

Never received This Citing: HOUGHTON v. SHAFER, 392 U.S. 639,20 L.ED. 2D. 1319 88

p.3j.- :o/20CS
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S.CT. 2119 (1968). See Paragraphs 24-35 Of Plaintiffs 42 U.S.C. s. 1983 Claim And

Grievances On This Incident. His Appeal And Filing Fee Was Taken By (CFCF) Barring His

Appeal THE COURT Mistakenly Overlooked This Fact.

16. Plaintiffs Overcrowding And Conditions Of Confinement Stated a Cause For Relief By

The Fourth, Eighth, And Fourteenth Amendments To THE UNITED STATES

CONSTITUTION, And Plaintiffs 42 U.S.C. s. 1983 Claim On Grounds: As For The Triple

Celling, And Cold Air Conditions Suffered By Plaintiff That THE COURT Agrees Met

Standards Of Constitutional Violations Relief Should Be Granted Accordingly. The Strip

Searches That Plaintiff Suffered, Underwent Were Unjustified And Unrelated To Legitimate

Safety Concerns. Plaintiff Was Routinely Strip Searched Throughout each .Month On

Housing Block Randomly, With No Infractions Precipitating From Him or His Cellmates.

Plaintiff As Well As Entire Housing Block Would Be Strip Searched even If Someone Else

Had Allegedly Done Something Unrelated To Plaintiff Whatsoever. Plaintiff Addresses This

Practice In 42 U.S.C. s. 1983 Claim (EXHIBIT (B) GRIEVANCE DATED 10-25-2016).

17. PLAINTIFFS Pepper Spray Incident At (CFCF) State A Cause For Relief By The Eighth,

And Fourteenth Amendments To The UNITED STATES CONSTITUTION, AND plaintiffs 42

U.S.C. s. 1983 Claim On Grounds: Plaintiff Was Not In a Physical Altercation With a Inmate 

Or Official When Defendants Confronted him To Warrant Plaintiff To Be Chemically

Sprayed. In Fact Plaintiff Was Ordered From His Bunk He Complied, Then Was Ordered To 

Strip Down He Complied, And Then Sprayed Without Provocation. Plaintiff Was cuffed And

Taunted By Supervising Sgt. Defendant as To Now Knowing The Effect Of The Weapon. 

After Being Held In Medical In Handcuffs For approx. 45 mins. With Painfully Burning Eyes

P.sv 10-2209
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As Plaintiff Had An Allergic Reaction To The Chemical Spray. Plaintiff Was Told He Would

Not Get Decontamination Treatment And Was Taken To The Confinement Block Untreated

Still suffering From injuries. See 42 U.S.C. s. Claim (EXHIBIT (D) Grievance Dated 7-7-2017).

Amounting To Counts Of Assault Battery, Intentional Infliction Of Emotional Distress, And

Torture. This Clearly Establishes Culpability 1. The Disregard, And Unreasonableness 

Before The act, 2. The Purpose Of Wanting To Inflict injury as Well As Carrying It Out. 3. 

The Maliciousness That Took Place Afterwards Of Cruel And Unusual Punishment Not

Allowing Plaintiff To Receive Treatment Care. THE COURT Overlooked These Facts.

18, The Eighth, And Fourteenth Amendment Violations Are widespread Throughout The 

(CFCF), Philadelphia Prison System. Evident By Records Of Incidences, And Cases Brought

Before THIS COURT.

19. Plaintiffs Religious And Discrimination Claims State A Cause For Relief. By The First

And Fourteenth Amendments To The UNITED STATES CONSTITUTION, And Plaintiffs 42

U.S.C. s.1983 Claim On grounds: This Is an Ongoing Widespread Practice At (CFCF) Under 

The Supervision Of Warden Gerald may. By Being An Agency Unit And Official Of The City 

Of Philadelphia Therefore Come Under The Monell Claim. Plaintiffs Religious Food Dietary

Is A Must Citing: CRUZ v. BETO, SUPRA. ; US. EX REL. WOLFISH v. LEVY, S.D.N.Y. 1977, 

439 F.SUPP. 114 AFFIRMED 573 F.2D 118. Plaintiffs Dietary needs were Never Met At

(CFCF), This Was The Case For All Inmates Of Muslim Faith. During His Detention The Food 

Plaintiff Was Given He could Only Eat Parts Or None At All Due To It Not Being Of His 

Religious Diet, leaving Plaintiff Malnourished With Severe Weight Loss. Plaintiff Claims 

That The (CFCF) Prevented Him From Practicing Islam. THE COURT Deemed That Plaintiff

?S"J. 'OJZ005
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Did Establish First, And Fourteenth Amendment Constitution Violation Claims (Doc. No.20.

(4)a. ii). Monetary, and Injunctive Relief Should Be Granted Accordingly.

20. Plaintiffs Medical And Dietary Deprivations Claim State a Cause For Relief By The

Eighth, And Fourteenth Amendments To The UNITED STATES CONSTITUTION, And 

Plaintiffs 42 U.S.C. s. 1983 Claim On Grounds: The Three Sets Of Injuries Where THE COURT

Decided Against Plaintiff.(Doc. No.20 (5] a.) Here The Plaintiff Did Not Start Receiving 

Health Shakes, or asthma inhaler Until After A Year Of Being Incarcerated, Plaintiff was 

Forced To suffer In His Condition. And even After Finally Providing Plaintiff With These 

Needs (CFCF) medical Abruptly Stopped Issuing to Plaintiff. Plaintiff Only Received it For a 

Matter Of Months Approx. Two months, While Plaintiff Had Been Incarcerated For Nearly 

Two Years. Thirdly THE COURT Overlooked The fact That Regarding Pepper Spray Incident 

Plaintiff Did State That Prison officials Failed To Treat him Completely. See 42 U.S.C. s.

Claim (EXHIBIT (D) Greivance Dated 7-7-2017). This Is An Ongoing Practice Of The 

Philadelphia Prison System Which is a Arm of The City Of Philadelphia. The Suffering 

Plaintiff Endured Amounted To Intentional infliction Of emotional Distress, Intentional 

Infliction of Starvation, Medical Neglect, Torture, And Aforementioned Constitutional

violations.

21. Plaintiff, Movants Motion For Default Against The City Of Philadelphia et al., (Doc. 

No.16.) This Was Brought Due To Plaintiff, Movants Calculations That Defendant Had 

Responded After 21 Days Elapsed. But Since Plaintiff Movant Does Not Know Exactly When 

THE COURT Started Count Of Days Plaintiff, Movant Concedes To THE COURTS Decision

On This Matter.

P.s-J. 10/2COS
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22. Plaintiffs 42 U.S.C. s. 1983 Claim, And Malicious Prosecution Under The Laws Of The

Commonwealth Of Pennsylvania. Against Defendant Commonwealth District Attorneys

Office Should Be Granted. The Defendant did not Respond By Motion. Plaintiff, Movant is

Entitled To Monetary Damages, And Injunctive Relief as To Enjoin Any Further

Prosecution.

WHEREFORE, Plaintiff, movant Moves For THE COURT To Grant The Following Relief:

a. Vacate Dismissal Order

b. Accordingly Grant Plaintiffs 42 U.S.C. s. 1983 Amended Complaint

RESPECTFULLY SUBMITTED

TO THE COURT:I2-2.6-1S

ROBERT TAYLORDATE

P.O.BOX 12524

PHILADELPHIA, PA, 19151

?■ e.' -G-2ZZZ
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THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CASE NO: 2:17-cv-03369ROBERT TAYLOR

CIVIL ACTION NO. 17-3369Plaintiff

v.

THE COMMONWEALTH OF

PENNSYLVANIA etal.
Defendant

ORDER

J 2018,OfAND NOW This
Plaintiffs Motion To Vacate Dismissal, And Plaintiff, Movants 42 U.S.C. s. 1983 Amended 
Complaint Relief Is Granted.

BY THE COURT,

J.

' %/. <0/2003
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VERIFICATION
IN COMPLIANCE PURSUANT TO 28 U.S.C. s 1746-UNSWORN 
DECLARATIONS UNDER PENALTY OF PERJURY,

I Verify That Facts Set Forth Are True And Correct To The Best Of 
Personal Knowledge, Information And Belief. ”l Declare Or Verify 
Under Penalty Of Perjury That The Foregoing Document Is True And 
Correct.”

I2~2kri£
DATE

Executed On
ROBERT TAYLOR

Rev. 10'2CGS



CERTIFICATE

IN COMPLIANCE PURSUANT TO 28 U.S.C. s 1746 - UNSWORN 
DECLARATIONS UNDER PENALTY OF PERJURY.

i certify that facts set forth are true and correct to the best of personal knowledge, information 
and belief. "I declare or certify under penalty of perjury that the foregoing is true and correct.

(2-2&-I2Executed on

DATE ROBERT TAYLOR

Rev. 10/2009
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Some Personal Information On License Has Been Omitted To Comply With The 
Courts Requirements Regarding Privacy Of Identity.



EXHIBIT
(B)



»AROL£]JATA sheet

Li**, »<> 41lL£7S in,, 12 2221 D li:
> liInmate*-. Namt! tA

You nave recently been ordered by the Ourt to serve a sentence in the Philadelphia 
Prison Syv>em. Voiu sentence can either h.ve a ininitmun and maximum term, or be for 
a Hat term.

(Mi)
Your speeiac sentence ibr bill and term

Mir; mum date: 12-2^-1?.____ Maximum "date: I *2-2 tyw'i
Lamest possible ET-'GT date:

C f > ic/c o oo% E U*? I o > ^ X *-n
2.is:

S-l <-
Spe-.iai stipulations: /\J J t(X

rhere are three ways to be released before \our maximum date, fhey are:
EARLY PAROLE: This :s whet die judge releases you a; ua time before 
your minimum sentence. Genera!it. you need to show that you :mc earned this

i.

privilege through your behav’or or special circumstances.
i nis is when you get -redit off your2. EARNED ITME/GOOD TIME!

minimum sentence ibr good beha\ r>r and participation in work assignments and 
programs. The most credit you Canute is two days off per week at jail. You can 
also io.se credns Ibr disciplinary infractions.

3. REGULAR PAROLE: 1 his is wlen the Judge releases you sometime between 
> oar minimum date and your maximum date.

WITHIN 72 HOURS OE PAROLE BY THE JUDGE. YOU MUST REPORT TO
THE INTAKE UNIT OF THE PHILADELPHIA ADULT PRABABATION
DEPARTMENT. ROOM B-01 AT THE CRIMINAL JUSTICE CENTER, 1301
FILBERT STREET (215-683-7567).

THE BETTER YOUR ADJUSTMENT ANT YOUR EFFORTS TO MAKE POSITIVE 
CHANGES, THE BETTER YOUR CHANCES OF GOING HOME EARLY!::

A progress leport to accompany an Early Pa-ole petition will be prepared by your social 
worker ii’recuested by the Defender Association of Philadelphia. You should write to the 
Alternative Sentencing Unit at the Defenders Association after the disposition of all your 
open matters, Review the Defender Assneiai on pamphlet in the Law Clinic. Your social 
worker will nect with you at tins *ime to review parole procedures and y.mr eligibility 
for parole corsideretion.

f rYf\ - v-' ' j I dr' o { T
specific rARLY-PARAF Ai-lkzJLYour FAV D OP- i>:

Be sure to eomact me, or your current Social Worker, at this date to start this review.

1 have read, or had read to me. the information above and understand my responsibilities 
about Parole.

• - 4-

Signature of.ornate,' Date
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT A COPY OF THE FOREGOING DOCUMENT 
WAS SERVED BY CERTIFIED MAIL THIS DATE OF 12.-.21,-11? TO:

NAME: DF|M 2 < T, fc&IJV

ADDRESS: ftl4 JLft ftglPW-IA. Q g Pl$£oC\&X\ O Aj

lMHl <:reg.g-r

PtoAflFIPttr/}., PA-, Mlo?

SIGNATURE
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT A COPY OF THE FOREGOING DOCUMENT 
WAS SERVED BY CERTIFIED MAIL THIS DATE OF |2-1k-/8. TO:

NAME: AfthfcElU

A^ts of ftilU\dSlPh^AjLfitujPePftfimziJT
IS~l.CAge,H STREET) jM-j-H £)&>£

PtfTJAPEt.-Pto,^j mo2

ADDRESS:

SIGNATURE

=gv. -0,2005



CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT A COPY OF THE FOREGOING DOCUMENT 
WAS SERVED BY CERTIFIED MAIL THIS DATE OF l2r2b~l8 TO:

NAME: a A L£-

ADDRESS: tor PA Q.DO£TX

(SIS MMKET.<TftEET SUITE M 

pWLlAOELPttLAj \<\\Q1

SIGNATURE

Rev. 10/2009



EXHIBIT (B)
APPELLANT 

42 U.S.C. s.1983



FltS) APK 23 M ili

THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT TAYLOR 
P.O. BOX 12524 
PHILADELPHIA, PA, 19151

CASE N0.2-17-cv-03369

CIVIL ACTION NO.17-3369

Plaintiff

V.

THE COMMONWEALTH OF PENNSYLVANIA 
COMMONWEALTH OF PENNSYLVANIA 
DISTRICT ATTORNEYS OFFICE 
3 s. PENN SQUARE 
PHILADELPHIA, PA, 19107

MOTION TO THE COURT

AMENDED

THE COMMONWEALTH COURT 
PHILADELPHIA CRIMINAL 
JUSTICE CENTER (CJC)
1301 FILBERT STREET 
PHILADELPHIA PA 19107

COMPLAINT
JURISDICTION

1. This Action Arises Under The First. 
Fourth, Eighth, And Fourteenth 
Amendments To THE CONSTITUTION 
OF THE UNITED STATES, And Action Is 
Brought Pursuant To 42 U.S.C. s 1983 
Jurisdiction Is Based on 28 U.S.C. s 
1331 and 1343 (1), (3), (4) And The 
Aforementioned Statutory Provision. 
Plaintiff Further Invokes 
The Supplemental Jurisdiction Of This 
Court To Hear And Adjudicate State Law 
Claims Pursuant to 28 U.S.C. s 1367 
(a) To Hear And Adjudicate State Law 
Claims. Pursuant 28 U.S.C. s 1746. And Of 
The Federal Rules Of Civil Procedure 
Rules 3, 4 (a) (1), (b), (c) (1), Rule 
7 (b) (1) Motions. And Rule 15. Amended

AND
CURRENTLY OFFICIAL 
JUDGE FRANK PALUMBO

THE CITY OF PHILADELPHIA 
C/0 CITY OF PHILADELPHIA 
LAW DEPARTMENT 
1515 ARCH STREET, 14™ FLOOR 
PHILADELPHIA, PA, 19102

AND
CURRENTLY CITY OF PHILADELPHIA POLICE 
OFFICER OBRIEN #7461 AND UNNAMED 
AND UNKNOWN CITY OF PHILADELPHIA 
POLICE OFFICERS

A TRUE COPY CERTIFIED T9 FRO*. THE RECORD 

OATJO: _JEL2Li™-------'■j2CC5

ATTEST: ■; •

icv; c;- '.X'o-'DEPUTY ClE -:x >■ .•> .
' *
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THE PHILADELPHIA PRISON SYSTEM/ 
DEPARTMENT OF PRISONS 
CURRAN-FROMHOLD 
CORRECTIONAL FACILITY (CFCF)
7901 STATE ROAD
PHILADELPHIA, PA, 19136

AND
CURRENTLY WARDEN GERALD MAY 
AND PRISON OFFICIAL SGT. 
LEBESCO

THE PHILADELPHIA SHERIFFS OFFICE 
LAND TITLE BUILDING 
100 s. BROAD STREET 
PHILADELPHIA, PA, 19110

THE PHILADELPHIA PUBLIC DEFENDERS 
ASSOCIATION 
1441 SAMSON STREET 
PHILADELPHIA, PA. 19102

AND
CURRENTLY PUBLIC DEFENDER 
CHRIS ANGELO

DEFENDANT (S)

PARTIES

2. Plaintiff, Robert Taylor who has a current address of P.O. box 12524 Philadelphia, PA 19151

3. Defendant The Commonwealth of Pennsylvania.

4. Defendant The Commonwealth Court (CJC) Criminal Justice Center, which employs 
official and currently Commonwealth Court judge referred to in the caption above.

5. Defendant The City Of Philadelphia is a Municipality Of The Commonwealth Of 
Pennsylvania and owns, operates, manages, directs, and controls The Philadelphia Police 
Department which employs the currently City Of Philadelphia Police Officer and unnamed and 
unknown City of Philadelphia Police Officers, The Philadelphia Prison System/Department Of 
Prisons which employs (CFCF) and its warden and Prison Officials, The Philadelphia Sheriffs Office, 
And The Philadelphia Public Defenders Association and Currently Public Defender referred to in 
the caption above.

=s-j ‘0-2C09



6. Defendants The Commonwealth Of Pennsylvania, The City Of Philadelphia, The Philadelphia 
Prison System/Department Of Prisons, The Philadelphia Sheriffs Office, The Commonwealth Court 
Philadelphia Criminal Justice Center, The Philadelphia Public Defenders Association. Also the currently 
Judge is an Official and employee of The Commonwealth Philadelphia Criminal Justice Center, The Cih 
Of Philadelphia Police Officer, And unnamed and unknown City Of Philadelphia Police Officers are 
employees Of The Philadelphia Police Department, (CFCF), The warden and Prison Officials referred to 
in the caption above are employees of The Philadelphia Prison System/Department of Prisons. The 
Public Defender referred to in the caption above is a employee of The Philadelphia Public Defenders 
Association, And at all times relevant to the facts, statements and averments of this complaint were 
acting under color of state law, And are being sued in their official and individual capacities. CITING: 
MONELL v. DEPARTMENT OF SOCIAL SERVICES OF CITY OF NEW YORK, N.Y. 1978, 98 S.CT. 2018, 43 
U.S. 658, 56 LED. 2D 611.

FALSE ARREST, IMPRISONMENT

7. Plaintiff was unconstitutionally falsely arrested, searched, seized, and otherwise false 
imprisoned by the Philadelphia police department.

8. On/ around November 16,2015 approximately 10:00 am on the 1-100 block of n. 60 street 
Philadelphia, Pa, 19139, plaintiff was unreasonably summoned to stop on the sidewalk by 
members of the Philadelphia police department. Officer (s) Obrien badge no. 7461 with an 
accompanying officer. Plaintiff had not violated any laws precipitating this incident stop.

9. Plaintiff was then subjected to arrest and unreasonable search and seizure by officers 
mentioned above without cause. Also his personal property consisting of a bag of hygienics were 
seized and never returned. CITING: SEXTON v. GIBBS, D.C. TEX 1970, 327 F. SUPP. 134 AFFIRMED 
446 F.2D 904 CERTIORARI DENIED 92 S. CT. 733, 404, U.S. 1062, 30 L.ED. 2D 751.

10. Plaintiff was then taken to 18 police district without being charged then brought out and 
taken to 19 police district station parking lot. Where he was held in handcuffs in back of police 
vehicle for approximately 3 hours never entering station while arresting officers conversed with 
other officers including superior ranked officer.

11. During this incident stop Plaintiff was subjected to harassing unwarranted questioning and 
undue pain and duress from being handcuffed in police vehicle for hours.

12. Plaintiff was then taken back to 18 police district where he was detained without charge or 
due process.

13. On/around November 17, 2015 Plaintiff was then imprisoned at the (CFCF) curran-fromhold 
correctional facility under pp no. 946529
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14.Throughout incarceration Plaintiff has been hauled back and forth to (CJC) The criminal justice 
center every 60-90 days by the Philadelphia sheriffs office, for which no criminal proceedings have 
ever taken place until the day of his release nearly 2 years later.

15. Judge Frank Palumbo is given to inference of conspiring with defendants to violate civil rights 
of Plaintiff under pretense of providing false information to keep him in prison. Plaintiff has never 
had a criminal case before said Judge or criminal proceeding before his detention, after nearly 2 
years on July 12, 2017 Plaintiff had proceeding not having criminal charges or case he was 
released under alleged probation for which there were no documents furnished certified or 
otherwise, Plaintiff contends against this allegation.

16. Judge Frank Palumbo is in clear absence of all jurisdiction. In connection with commonwealth 
(CJC) court system have provided and fabricated uncertified Court information regarding Plaintiff.

17. Plaintiff while detained at (CJC) has been subjected to harsh condition of inadequate food and 
drink. And overcrowded cold cells for which he had to stand for hours unable to sit even thou there 
were other empty cells available.

18. Plaintiff having anemia, asthma, and other medical problems has had to undergo these 
confinement conditions for up to 8 hours while in the custody of The Philadelphia sheriffs.

19. The Philadelphia Sheriffs Office has conspired with defendants to violate civil rights of 
Plaintiff.

20. The commonwealth (CJC) court system, (CFCF) prison and its aforementioned officials has 
conspired to allege detainment under mental health. To unconstitutionally and unlawfully keep 
Plaintiff further imprisoned. CITING: RUHLMAN v. ULSTER COUNTY DEPPARTMENT OF SOCIAL 
SERVICES, N.D.N.Y. 2002, 234 F.SUPP. 2D 140.

21. Plaintiff was never determined mentally incompetent. Or actually admitted to a mental health 
facility or furnished with any written notice or certified documents thereof.

22. The Philadelphia public defenders association conspired with defendants to misrepresent 
Plaintiff as to have him further detained in prison.

23. On/around January 23, 2017 Plaintiff sent a formal termination in writing to The Philadelphia 
public defenders association for any possible alleged representation of Plaintiff for which he never 
authorized or had knowledge thereto.

*9/ -C-ZZZj



MAIL TAMPERING - DENYING ACCESS TO THE COURT

24. Plaintiff was denied and obstructed by prison authorities and other conspiring entities of his 
right to petition and access to the court. Inmate mail is not to be opened outside of the presence 
of inmate as Held. CITING: WOLFF v. MCDONNELL. U.S. NEB. 1974, 94 S. CT. 2963, 418 U.S. 539 
41 L.ED. 2D 935, 710.

25. On/around may 19, 2016 Plaintiff filed petition pursuant to 28 U.S.C. s 2241 Habeas Corpus 
to this court. Submitted May 4, 2016 typed up and resubmitted later with form of court. CASE NO: 
2:16-cv-02444-JHS and CIVIL ACTION NO: 16-CV-2444.

26. On/around June 24, 2016 Plaintiff put in grievance for court mail tampering. As this incident 
occurred numerous times prior to this date. Plaintiff was given his court mail opened and resealed 
back prior to receiving even bearing clerks name unusually stamped outside front of envelope.

27. On/around July 14, 2016 Plaintiff put in grievance for court mail tampering. Document(s) 
came from this court for action in his petition. Mail was opened and tampered with before arrival 
to Plaintiff.

28. On/around August 8, 2016 Plaintiff put in grievance for court tampering. Documents arrived 
from this court opened and resealed back. Plaintiff seen unit management official on/around July 
19, 2016 about this obstruction and violation. But this problem was never rectified.

29. Plaintiff could not verify orders and instructions with certainty from The Court or Clerk of Court 
as information therein was inconsistent and rearranged due to this tampering and intrusion by 
prison authorities. Mail from courts, inspection is limited to locating contraband, it does not entail 
reading an enclosed letter. Reiterated in case CITING: TAYLOR v. STERRETT, C.A.5 (TEX.) 1976,
532 F.2D 462.

30. In reference to paragraphs 24-29 above. Plaintiff was precluded from his constitutional and 
civil rights. He was on a timely filing schedule therefore could not respond to the court which 
brought about an order against him. Violating the rights of Plaintiff to unrestricted private 
correspondence with The Court.

31. On/around August 30, 2016 Plaintiff Filed notice of appeal on U.S.C.A. Appeal form 
(10/1/04), and typed up detailed Appeal with exhibits and a money order for filing fee to The U.S. 
COURT OF APPEALS - THIRD CIRCUIT. Refuting by facts as to respondents not being required by 
court rules to answer certifying show of cause of his detention, in the report and recommendation 
of U.S. Magistrate Hon. Judge Strawbridge.
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32. Also brought on appeal was the constitutional and civil rights violation by interfering with 
court correspondence that resulted in adoption and order of U.S. District Court Hon. Judge 
Slomsky.

33. On/around September 16, 2016 Plaintiff put in grievance for mail tampering and 
interception. Mail document(s) from U.S. Court in response to his appeal was brought clearly 
opened and tampered with. Legal Court mail sheet was purposely provided with out name of 
Plaintiff. These Court documents, as well as the Appeal with filing fee payment were confiscated 
and never returned back to The Court or given to Plaintiff.

34. Plaintiff was precluded from his right in pursuit of Appeal. CITING: HOUGHTON v. SHAFER, 392 
U.S. 639, 20 L. ED. 2D 1319, 88 S.CT. 2119 (1968).

35. In reference to paragraphs 1-34 above see EXHIBIT (A).

OVERCROWDING - CONDITIONS OF CONFINEMENT

36. Since and throughout duration of detention of Plaintiff at (CFCF) institution which Warden 
Gerald May is Custodian. He has been held unconstitutionally.
CITING: U.S. EX REL. WOLFISH v. LEVI, S.D.N.Y. 1977,439 F.SUPP. 114 AFFIRMED 573 F.2D 118 
CERTIORARI GRANTED 99 S.CT. 76, 439 U.S. 816, 58 L. ED. 2D 107 REVERSED ON OTHER 
GROUNDS 99 S.CT. 1861, 441 U.S. 520, 60 L. ED. 2D 447.

37. On/around August 24, 2016 Plaintiff put in grievance for overcrowding. He has been 
subjected to severe overcrowded conditions. Being put in 3 inmates to a cell triple-celling which

only to hold 2 inmates and even 4 inmates to a cell quadruple-celling. And have over periods 
been forced to confinement in this manner for up to twenty or more hours out of a twenty-four 
hour period.

38. While in this overcrowded condition the third person lays down on the floor in a plastic “boat.” 
Otherwise subjective harsh dehumanizing conditions of confinement.

39. On/around November 22,2016 Plaintiff put in grievance for cold air, during which having 
been in severe cold temperature, suffering from anemia, everyday he has had to endure this 
intolerable condition.

are

40. Due to this overcrowding and other reasons there is lack of sufficient amount of healthy, and 
efficiently prepared food, minute portions of food are served on very small trays inadequate for 
adult inmates, excessive lockdowns and restrictions of movement for activities, corporal 
punishment which adds on more to lock-ins, when inmates are let out at times are abruptly rushed 
back in cells for no reason as a way of toying with the inmates, also causes hygiene problems as it 
limits opportunities to shower and wash, thus shocking the conscience.
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41. On/around October 25, 2016 Plaintiff put in grievance for unreasonable searching. Plaintiff 
was subjected to in cell strip search in front of other inmates with no precipitation prior, this is a 
monthly prison practice occurrence, visiting searches are of the same manner, he is also put to 
unnecessary aggravated invasive body searches coming and going throughout the institution.

42. There is also searching being practiced in the institution by non-male officers which practice 
aggravates rather than mitigates disparity of prison environment and society at large, even as 
there are metal detectors and male correctional officers along corridors and routes.

43. On/around July 7, 2017 Plaintiff put in grievance for incident that occurred on June 25, 2017 
On/around 9:45 pm c/o officers Sgt. Lebesco and c/o A. Smith conducted an unreasonable search 
and assault on Plaintiff/Petitioner in his cell, following the strip search c/o A. Smith at the 
directive of Sgt. Lebesco discharged his weapon at Plaintiff of chemical spray into his facial and 
eyes without provocation; He was kept in restraint for approximately 45 minutes in this state while 
suffering injury, otherwise assault.

44. The actions and directives of the sergeant establish pellucid facts of connection between 
supervising official and constitutional deprivation.

45. In reference to paragraphs 36-44 above see EXHIBIT (B).

RELIGIOUS DEPRIVATION, DISCRIMINATION, AND DENIAL OF FREE EXERCISE

46. Plaintiff has been subjected to religious deprivation, denial of service and free exercise of his 
religious beliefs, solely because of his Islamic faith. CITING: CRUZ v. BETO, TEX 1972, 92 S.CT. 
1079, 405 U.S. 319, 31 LED. 2D 263.

47. On/around March 17, 2016 Plaintiff put in grievance for religious dietary deprivation, he is 
continually denied proper food of his religious mandate, institution is required to provide religious 
inmate his dietary. Also CITING: U.S. EX REL. WOLFISH v. LEVI, S.D.N.Y. 1977, 439 F. SUPP. 114 
AFFIRMED 573 F.2D 118. In respect to diet.

48. On/around June 3, 2016 Plaintiff put in grievance for denial of religious exercise, he has been 
blocked and denied religious worship and assemblage on the housing block by prison authorities 
with no institutional infractions precipitating this infringement.

49. On/around June 10, 2016 Plaintiff put in grievance on deprivation of religious provisions. This 
occurred during his religious month of observance, 30 day abstention from food and drink during 
the day not only was he not provided his religious food Plaintiff was also subjected to excessive 
lockdowns, restricted to cell, and not brought any food or drink whatsoever until 1 to 2 hours after 
required time to eat and drink. Having gone all day without this provision. And otherwise caused to 
unduly suffer.



50. On/Around December 21, 2016 Plaintiff put in grievance for continual religious deprivation. 
Plaintiff is supposed to be provided reasonably for religious tenets. While the other religious faiths 
are provided space, area, and a religious chaplain for their religion therefore allowed to leave 
housing block up to 3 times a day for religious exercise. Plaintiff and his religious beliefs are 
discriminated against and not afforded same opportunities, provisions.

51. On/around March 3,2017 Plaintiff put in grievance for deprivation of religious service. Once a 
week service is to be held which he has been so deprived of that Plaintiff has went months without 
one. This service is a mandatory requirement of his religious faith.

52. Plaintiff has to go through disparaging and harassing conduct of prison officials to attend 
service or not even attend at all. As non-male correctional officers perform body pat-frisk searches, 
which is against religious beliefs of Plaintiff to have this physical contact with the opposite sex. 
These religious issues have been effective since aforementioned date, throughout 2017 until 
present.

53. The warden has causal connection by history of widespread violations putting warden on 
notice of the need to correct the deprivation and he failed to do so. The Practice “Custom or 
Policy” of the warden resulted in violating the constitutional rights of Plaintiff.

54. Supporting inference that the warden directed the subordinates to act unlawfully or knew that 
the subordinates would act unlawfully and failed to stop them from doing so.

55. In reference to paragraphs 46-54 above see EXHIBITS (C).

SPECIAL DIETARY AND MEDICAL DEPRIVATION

56. Plaintiff has medical special dietary needs regarding proper nutritious food, supplements and 
vitamins of which he has been refused service and purposely denied of this provision, and of 
serious medical needs.

57. On/around January 1, 2016 Plaintiff put in grievance. Plaintiff was treated deliberately 
indifferent to special dietary needs. He sought issuance of vegetarian meals, nutritious health 
shakes and vitamins for considerable health condition. That brought about severe weight loss, 
lightheadedness and sickly condition, as he suffers from low blood sugar, thyroid, and anemia.

58. On/around December 26, 2016 Plaintiff put in sick call request. To doctor for his needs of 
medical special dietary as he was unable to eat soy meat and regular served trays. Due to his 
malnutrition and physical condition he fell approximately 40 pounds below weight during that 
period.
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59. Only after going more than a year of being disregarded and ignored was Plaintiff issued 
partial special dietary for his issues. But (CFCF) medical was still deliberately indifferent to the 
needs of Plaintiff.

60. On/around February 19,2017 Plaintiff put in sick call request. For medical to stop Issuing 
food packs with meat, as Plaintiff was prescribed vegetarian diet and could only eat vegetarian 
meals.

61. On/around February 22, 2017 Plaintiff put in sick call request for prescribed health shakes. 
Plaintiff was informed he had been prescribed health shakes for his physical condition back in 
November 2016. But (CFCF) would not administer special dietary shakes to Plaintiff.

62.0n/around March 12, 2017 Plaintiff put in grievance to Aramark. The (CFCF) food and special 
dietary distributor for deprivation of food and special dietary. For which deprivation caused 
illness and worsened condition of Plaintiff.

63. Plaintiff has been deprived of serious medical needs. He has natural born asthma breathing 
condition. That (CFCF) medical has on documented records. (CFCF) medical refused to allow him 
required breathing inhaler for more than a year since initial incarceration. On/around November 
18, 2016 Plaintiff was Issued breathing medication thereafter was abruptly stopped. CITING: 
ESTELLE v. GAMBLE, 429 U.S. 97,97 S.CT. 285, 50 L.ED. 2D 251 (1976.)

64. On/around April 17, 2017 Plaintiff put in sick call request for breathing inhaler refill. He was 
empty and suffering from severe shortness of breathe, and had already been refused refill by 
medical.

65. On/around April 21,2017 Plaintiff put in grievance for incident referred to in paragraph 64. 
Above on April 17,2017. Plaintiff had to go to medical emergency for asthma attack after being 
ignored by medical.

66. On/around April 21, 2017 Plaintiff put In grievance for following incident referred to in 
paragraph 65. Above. For being denied emergency medical treatment. He required breathing 
treatment for an asthma attack. But was refused treatment in disparaging manner by triage 
medical.

severe

a

67. On/around July 7, 2017 Plaintiff put in grievance for medical denial relating to incident that 
occurred on June 25, 2017 on/around 10:00 pm. Plaintiff was brought into medical unit clearly 
injured suffering excruciating pain in area of face and eyes, blinded, and having chemical allergic 
reaction caused by chemical spray of prison officials. For approximately 45 min(s) Plaintiff 
remained in medical unit handcuffed behind his back in this way, and was purposely, deliberately 
refused decontamination and medical attention.
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68. (CFCF) and its medical unit have been deliberately indifferent to the needs of Plaintiff by 
improper treatment mistreatment, and non-treatment purposely to cause mental and physical 
anguish.

69. In reference to paragraphs 56-68 above see EXHIBIT (D). ’

70. The incidents described above as a result of confinement at (CFCF) prison. Plaintiff over the 
past 2 years has been put to conditions conducive to torture.

FIRST CAUSE OF ACTION - 42 U.S.C. s 1983

71. Plaintiff incorporates paragraphs 1-70 above as though fully set forth herein by reference.

72. As a direct and proximate result of the defendants conduct. Which was committed under color 
of state law. Plaintiff was deprived of his Right To Access to The Court, To Petition For Redress Of 
Grievance, To Freedom Of Religion, To Be Free From False Arrest, Unreasonable And Excessive 
Force, Unlawful Seizure, False Imprisonment, Cruel And Unusual Punishment, Deprivation Of Life 
Liberty Or Property, Right To Due Process Clause, Equal Protection Of The Laws Clause, And 
Rights, Privileges, And Immunities Clause. As a result of the Defendants conduct Plaintiff suffered 
violation of his rights under The Laws and THE CONSTITUTION OF THE UNITED STATES, In 
particular, The First, Fourth, Eighth, And Fourteenth amendments thereof, and 42 U.S.C. s 1983.

73. As a direct and proximate result of the acts of the defendants, Plaintiff has suffered arid 
continues to suffer severe emotion distress, loss of freedom and liberty, loss of enjoyment of life, 
and economic loss. All to his detriment and harm.

74. Defendants have by the above described actions deprived Plaintiff of Rights secured by The 
First, Fourth, Eighth, and Fourteenth Amendments to THE UNITED STATES CONSTITUTION in 
violation of 42 U.S.C. s 1983.
WHEREFORE, Plaintiff Requests The Following Relief:

a. Compensatory Damages; Amount Of 23,000,000 (Twenty Three Million Dollars).

b. Punitive Damages; Amount Of 3,000,000 (Three Million Dollars).

c. Reasonable Fees And Costs; Amount Of 1,310 (One Thousand Three Hundred Ten Dollars).
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d. Such Other And Further Relief As Appears Reasonable And Just;

e. Enjoining And Enforcement On Defendants;

f. Order By The Court As To Each Defendant And As To Each Count.

SECOND CAUSE OF ACTION 
SUPPLEMENTAL STATE CLAIMS

75. Plaintiff incorporates paragraphs 1-74 above as though fully set forth herein.

76. The acts and conduct of the Defendants, in this cause of action constitute Assault, Battery, 
Kidnapping, Robbery, Defamation, Invasion Of Privacy, Including False Light Privacy, Intentional 
Infliction Of Emotional Distress, Intentional Infliction Of Starvation, Medical Neglect, Torture, 
Falsifying Information, Providing False Information, Tampering, Tampering With Public 
Records/Information, Mail Tampering, Obstruction, And Malicious Prosecution Under The Laws Of 
The Commonwealth Of Pennsylvania. And This Court Has Supplemental Jurisdiction To Hear And 
Adjudicate State Law Claims.
WHEREFORE, Plaintiff Requests The Following Relief:

a. Compensatory Damages; Amount Of 23,000,000 (Twenty Three Million Dollars).

b. Punitive Damages; Amount 3,000,000 (Three Million Dollars).

c. Reasonable Fees And Costs; Amount 1,310 (One Thousand Three Hundred Ten Dollars).

d. Such Other And Further Relief As Appears Reasonable And Just;

e. Enjoining And Enforcement On Defendants;

b. Order By The Court As To Each Defendant And As To Each Count.

TO THE COURT:Respectfully Submitted,

AftiU. 19.2 01*
DATE ROBERT TAYLOR 

P.O. Box 12524 
Philadelphia, PA, 19151



VERIFICATION

IN COMPLIANCE PURSUANT TO 28 U.S.C. s 1746 - UNSWORN DECLARATIONS UNDER PENALTY 

OF PERJURY.

I verify that facts set forth are true and correct to the best of personal knowledge, information 
and belief. "I declare or verify under penalty of perjury that the foregoing document is true and 

correct."

f\Pir.LiH,ZoiSExecuted on

ROBERT TAYLORDATE



CERTIFICATE

IN COMPLIANCE PURSUANTTO 28 U.S.C. s 1746-UNSWORN 
DECLARATIONS UNDER PENALTY OF PERJURY.

I certify that facts set forth are true and correct to the best of personal knowledge, information 
and belief. "I declare or certify under penalty of perjury that the foregoing is true and correct.

R.t/ ,<y-: .av/iw/x*?AP/j,zLl‘j.ZO/gExecuted on

ROBERT TAYLORDATE
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DC “
hoc : ncc

Philadelphia Prison System 

Inmate Grievance Form

Check box onlv if grievance is regarding Metlica: Ser. key
__ Housing l'nil ___ /---------------

Police Phoiu Yumber
f^o&E Q~r TA yLogXante 

Intake Yumber_
Description el Cric\ anco. incident or rornoio

j

Dr\ Q(l /{lo&u-h
A]£\\L A *<( a* AacP. TkAJ/e^JUrMs/^unU
fY\ q J I f>? {IS‘/nd£

__________________________________________________________________________________________

;

I

!

!

i

!
;;

.1 "'I ...onCrX.-. .
ijH-Ac/-4 f

jjxMf Coni^-
*iUz i. u

XVPee: Continuation or Grievance - Page x 
: Describe how and when you tried to resolve tins Gne\ ance inioimai.y

2.0it, Last

; 1 0 U f\ ) •/• n/Atf}£sy\enh U/AS ~fo(d

rice,

Date that vou are depositing this Grievance in a gnev-.in.ee oov.

(Signature of Grievant)

Distribution: 1. Deputy Warden for Administration 2. \\ ureter.

(Date)

inmate’s Receipt o) rii ngn.



DCPhiladelphia Prison System 

Inmate Grievance Form
hoc 
picc ::

C keek box eoiv •: *y ievnnu’ : \kd;Cai H;-» vir

&2 ~ I:• , /SoSE/> 7 1A\L0£ d'.o';':... c.-VG.

MU.&.14intake Number. k'iia Pi'!;rk; Number

H-. ! i:\ re.. it'd
..C.'i'.

-£au&±j7)4il^/o:^___
T^pe.... ..

UjMA L^^ALm AlL sJ?.ee /togJl&.&jlgs'Jiah.____

i

'4A

'c;
m e ^jeefu^s </ rfcudz- 

JA/Up wAS-Job^C~i4&\iId--/teL-Pe&^------

Fa(L ~ThlSVipllkXlon A nJlAn\fkJiiy of- /g/Jit- To -S/cy0 7/4 g_ 

old A1/in
IL^tep sj&fi /i/i JTo Be &jsAa/ /v\y C0o/£bn4iL

Oi

Fee- Continuation of Grievance - race 2

De--oibc how mb "Ver non tried u- vmeve be

Y.-

&lA.y£c£j/l£2£/yAl:l£/LAfe&/IKMiartjijJ^A-LT{JXt£ otijML Ufeaiz

Date that you are depositing this Criovmee G tl mie-T vo :• v .:

(Fit-nature of Grievanl)
±di=JS

(Date)



TO: THE PHILADELPHIA PUBLIC DEFENDERS ASSOCIATION 
1441 SAMSON STREET 
PHILADELPHIA, PA, 19102

FROM: ROBERT TAYLOR #946529 
7901 STATE ROAD 
PHILADELPHIA, PA, 19136

I hereby state that I have not retained or requested a lawyer/counsel with the public defenders 

association. If any lawyer/counsel from this association assumed representation of ROBERT 
TAYLOR #946529 it was without my knowledge or consent. And I inform the public defenders 
association that it does not represent ROBERT TAYLOR #946529 in any actions or said matters 
of court. If you may have a need to send anything in regard to this it can be sent to my mailing 

address.

AT: ROBERT TAYLOR 
P.O. BOX 12524 
PHILADELPHIA, PA, 19151

Ja/v^W X3jXQ11

DATEROBERT TAYLOR
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5 i %■ jfu Statks. CVij.kt of Appeals i'i.ii'iKAcVMHOA M VV M iiiit)'.

u;4U0 UNI’S iiij S ! \ ! ; ’> i. ' )NR i h> , M. 
MARKi- r STPiPnT

SVensue: snip:/.-w-w* xaj-uscouris. goi

Resident

Philadelphia. PA RAO!

We are returning money order #23502868648 in the amount oi S400.00 which represents
-r*. ,-*«► ^ • r ' * o'> r aa t ^ * * V.xi r^ivf * . '-1 r 4

J hxivKi Court for the Eastern District of PA..

der was also made out to the wrong court.UJ

VerV irui> > ours.

Records
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CFO' V
dc :.

HOC
PiCC

Philadelphia Prison System

Inmate Grievance Form

Cheek box nnh it' grievance is regarding Medical Swiaa-
1 rousing Unit j_____

Police Photo Xumber__
ftoSEgr T'AyLotName 

i ntake X u mber

Description of Grievanc..-. hundeiu or ProirGin 
uncivde data and nine haribenp

oue/f OLauiJeJ C d/lft 9_____________________________________
os\/ApfiQi\J /lOMi 2-3,20 16 7±S<? Arrc $ \ha^ ih{M&£#i:iPn
Hj\ve. AW<iA.-^-W IgJaJpul- m QCThfiee)PcHSoO^Jo

o Iia vp q PePto/iS//? M HAYd BterJ 

FnUceJ Tod-AV //1 A~cPeUkkJOd/)Ji4wA ikllnuduaii 
i/) cel j up io4.

f /£■ LC o1tha i;

i/y bJi^houi fiei/).y L.e.-I~ ooAi\ o

!
;

;
i

Action RcGtu:>tcd by Lnr.w:
9$f\Mp aS C ftiA+ifi# fo or^tcia/} tftih Mh oO T/VI f UCtm Tit?/

AcFinA Qevvesied io heh&ooqd ou±oF ilv\ f cpaJUlg/J.
■■ • • - ‘ * L *’1

dC iA if,v
See; Continuation of Grievance - Page 1 Ye?

Describe how and wiren vou tried rerun. •.. :nG Grievance iniurnuily.
RoAughiMA-FeJ? 4&oFf/tia/s ou&j/ij M/ Pzierifio/L

■!

Date that you are depositing this Gnevance in a grievance box:

; V-2H-U,
(Signature of Grievanv)

i

Date!



ASD 
CFCF L 

DC Z 
HOC : 
PICC ..

«/

Philadelphia Prison System 

Inmate Grievance Form

Check nnx only ii grievance is regarding Medical Services _

Housing Unit 8*^__ jL__________
Police Photo Xurober ..^

x,,lis«o6ES,T TMLOR
intake Xumber

Description ot Grievance, incident or ’Y. ■!;icm 
(include d;.u- and lime of incident) I

i

; aij_2gl4__^.'yy Pm________________
x. Afan svf Fzr ing Phys'icAlly Fko/n EXf/ie/ne i

! i»t«
LL\\

.Mouiim.BLock>.JIiis..hAs Be.taiJiAip^JinA£aJi
S€t/g mi Days Dny An J AJishl ujHh 

e.
x: PjAVp. ~r<s> sJg£/° in Akf^loe/l.is___
Full U/jiFa&m c/olJiinJ,T^AoM.fiJ> OUA-dMAJlad______
in 4 k s FAci hiy v£ hU ^f\hR,e...cd<Lj/zf\ HJ.A imd.
^CanMJdMs

i

i

;

I
t:

i

Action Rei\itc*ted by Inmate-:

h
eu !

See; Continuation of l .viovartcc - Page 2 Yes _ Xo

Describe how and when voo tried to resolve this Grievance informailv.!
Tcuti :

!
L
Date that vmi are depositing this Grievance in a grievance box:

t;

Rjt>cJjay/tcr<.— 11-21-16
(Date)(Signature of Grievnnt)



ASD Ii
CFCF 71 

DC Z 
HOC Z 
PICC Z

Philadelphia Prison System

Inmate Grievance Form

Check box only if grievance is regarding Medical Sendees Z

62-1ActeT TAyt-oK Housing Unit 
Police Photo Number

Name 
Intake Number

Description of Grievance, incident or Problem 
(include date and time of incident)

d
OrJ/flUoanJOc.'t&heZ ‘2£.)aoM, 'B.'OoPm^CU'AS
S>ui>zrec.ied to sitiP stA&ch fa cell j/l F/joniofTcjheg
azmtes,x Jij/sMnj io feeclfMe +h:s
se/U<A.x/w^e loeeFpvih> -Hiesc^ipjp^mdesmhich
l/jof-fl-te/W J/ivWerny/HiWcyA-f LeAst o/iceq Aio/ith
sj/ice. e/iiePifa is Fflakiy.XjIsoAw 1° ~
physlcfiL &o<y Y seA&dier jjjhaJ fri/tf A/t^&/*»'/># fk°*i 

Vis lis o/L/Wy^eivicei 47 // e fm/l{y

;

» Action Requested by Inmate: tit a
Fog uioj^iiops dK(o/}fiAued/Vid itcPPtdf

!

See: Continuation of Grievance - Page 2 Yes Z No Z
Describe how and when you tried to resolve this Grievance informally.
4-ki.c violaUq/u /ssue Fe>£fh \o oFPiclai Sjn.ce 

Pg-fe/?-h'o/) &&SA/L______________ ___________
Date that you are depositing this Grievance in a grievance box:

lo-lS-lA
(Date)(Signature of Grievant)
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lt°z'L Af»C 

L/*z'L A/n£

’Ztyosvy^Tuct jz/uyoj pSfi/lj- \^T
'■",' V--U ’-.n -i ■:•

S9?A0j c/u^ 'ff&fgf jt? /^OTl (/^
)

tf vzwf wwy xfftf&fyny pw*xjjff$\$ &yx /% fTitpo 2>s
SfytfyAyafnfws put/ 7W° ifalfs^oj ffvwvf%?j * i/x

<&*c^3/W^(/W/ wfajnmpjmsn^p^n &±jnsojLtytft*/ puy 

fy!Yd$ -f-wn30<9 feA? 5/*f y!
t/d^y 7 VT vsfomfcsw +W/W&9 tytywy*? fti fa t# A)

7 tojwBtpSW ^Sw^ps!P 21~ W'WS v °p pdWpTP GiSdS* 1 ’t^S 
- if *m>rPW £vr<wauo/ ydwvw r/tjfviswyfo p&*s t> p /(/w>p 

pfn<b? if wz yrv\ Afi* \P>wn fa° 7pa$ Gupo90! fa fa° y°*p (p ^ Htl^1 
fvfz&pzs <hwx? Atfrw*rv9Vvnstfr*+'ty/\77*9 ))*> *1°! v\ ^Hws v °/d 

pvp ms*93*f 7-95 a^r .'/w&sT&nyjo A $ SVW-ft/Waj

yjn v??t/ pu vzvnzissfaws^jdf/posmp/)
7 WU. f>WW/VQ 
L\0>Z fstHpnj\

i i-:'-.--: '■'> 
t;i?r»sr|oicfJO ;*

h ■\> v?U-;*4 >
K /* *? • *■"' ?v•« -..*

- -•-: O :*.-'■ ;ir;-

fet5%b
V*1/\/X±2l3$oyyZhZFst-me

/~/Q
tTiN^V.1 Si. 

^Ni'c-fiOh
. •• ' A
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ASD
CFCF 

DC 
HOC . 
PICC

Philadelphia Prison System 

Inmate Grievance Form

Cheek box oniy it grievance is regarding Medical Services .

\an'elAyLoft. Si cdlHousing Unit ______ ._______
Police Photo Number ....__Intake Number

Description nr Grievance, incident or Problem 
include date and time of incident}

J-lAl/e /Vo-h baep/ ftgc&vMg FooJ. {KcP&sJt' flj fe./??../

Ktligi M
/7* 2!

I fs

P%aislJeJ tiAVe maJe ptiafc.. tfeguesls)me/Mja/tj MpIlcQ. 
_of ±k)z sjy/f jvoArMoA kAS he^elJtALe^l----------------------

:

_ a£Q-yjL&d <riA& \i Aj Ffl>

..Ufi*.
tn cAPn ce£/t -A io nOuSOl

A

\

\

;

Aitiwi' Recu>-«tec. bv ivnYic'.vo:

\SSl j €J\/) t-# of ve<j e k&i/>A) M<1 />tepee J\<l l/uty irk*. €/) JiAj.
pf i/y me/.y/pUs Q£f\ c.4- ceteJii e, jin ft&r. of Art J PfLatf! clt.fi
ijpfc /\U LQcAh^oJ^Js£~S^A^SU^dM»^______________________

No ^Sot:: Continuation or Grievance - Page 2 Yes _
Describe hove and when \ oa tried to resolve this Grievance informailv.:

H 2<J Ajsh inis> j-2/3 ii.&siDL/fi, iA $ /YSoMln ofDe. cerfik&L
-MJ ZAAQAfLy 2°IS AaJ-2&J6.-------------------------------------------
Date that you are depositing this Grievance in a grievance box:

L

3-jAtik
'Date)(Signature of Grievant)



CFCF l/
dc 

hoc 
ptcc :

Philadelphia Prison System

Inmate Grievance Pomi.

:vn';XiXeXna Fr"\:cr-Chcrk br\ ;r'C' if an.a «:.• v-. :
S2-/RoBegrTAXLM . -r

X •"•:••. v 
Iniakr \rnhcr

J~L/A^ £ 3j 2.0 16__

/no -rfl /bAk.'L./DX-J'U Ly. p-tksioui

d* •!•■/? £\£LvJay Moot hot HaIW T*efc ipiii °
9o,i^A^afiAM0/JrAi /« «■ oFPtfyi flf 0/J P- X l'M?
MJ^toddA-dui .l£AMM±JL^dtvt>^tSM&-

— rheae fs M?
, lph\cA if___ 

of (te’fafffOs
LA

i

RLrk ujhfAj if 5 g/*e«/. £* ^t|V(eS-
bee. e_i-ntin::niiu:'. ■-•■: bvee.ircc - an---

£ge!iaMJ& 1 S
■

Date the: vju a:c JopnXnr

£ -5- MLdtisiZttph—!*-.



Q U':x. . 
i lot;
I’iCC

Philadelphia Prison System 

.!f triiie C.-r'e'5-c’ii:.? f orm

V.. • • • \ * c. . -

%oe<s *• 7fiyLotf 62'/Vc
^H6 S"2?\5;

! " ' ' :•••.wv

&OEJ& flitM\i&Q9£$g&c}\CefinJOpcjRii/c

j2/x^_ Jikikjfl id Mi/),3 dftyUrQh th°MJ ^i0s5. k.es*n/) lPl- ^ F
A^lm.aM^cHce &f;+hjs Food dieMyX h/nse ^jbeew ' 

. &£cek)/i/}3jY)eAi-s ®// fjM£/)T^rt Jew as q/u/ FjAvt bee a/ segde# 

/neALsJ To x Jqo ujis_A Fe(i ^ FF?? d'i) is ^ e t°be L/)ft^ 

A Isa hAW'/To-t Aec tlVedh ^A[fhy /Wf/ijfious 5vF/ic »€AF(v\eALs 

IFcodxln A(zM<fMc.£ with ftmcfjceW beheFcFMiyious 

<d;&-hmy- fafaFesAo rfndbds &eeJhAff<y);ny&M&ii/)d /ko^n
OA fes o/l/A&o<Mc/ 6-6 ~'20/6 to 6- Vc> -2o/6 C o&i &i fa

• • • V

^ofFlCent- ft&J}_ftccc&J/oj toeeltyeos 

hjJleFs JUia ft to dA/iisJit ** d\y 5g :r> a/he Me t& e//f
£s~j>0ppJ as jeevutfijzd

: ’

;;
/mMw/ied FojAvlifaeFFiC^h AisPizF&Fiefaort peAcfce

:s:
•’! . V *.

^ W© -2Lo/6
, \\ » •': • • i /



asd
CFCF l/

dc ~Philadelphia Prison System 

inmate Grievance Form
hoc :c 
PICT '

Chuck box only it gsie\ auce is regarding Medical Service*

RoBEd T r(\ yLod i u L l'.ii ^ 2.___i_________
Police Photo Number_^^5-

Xnnie
intake Number_

Doscriptio 1 0; Grievance, incident or thoHern 
(include bate and y.-me of incident}

12.-20-16_______________
L Zfl 1..Coali/)M tsJkohk/n
: j

f4
I

The, t/i&tili/ii o/) fb.aviJeg clvsigd/ileJ. ffc.opeZ. a.H€a '£.f-zLAhz&g,----
: Qe\\ QlnuS duties eVelYJMe\ Ajy/rib/pnF-ff/viei a JAy FoUAH

hiZAfd-# «•s wjse.L-1

« f

LI

cga JtVi oflS AaA in^.a^C£dism.
To ppAY^eytTo a folic {• A£. (v£/laI.olh^____
js. i * I * I * * * )| / fi - ^ A ^ / /l _ /% .. I ^ri/A t *i (PRphjbi t//tf^aI-AHoluA/icc vnJ 

1/1 s 4- liu 1/Q/it aL. fh jicy._____

ff
!J3J

i

r

IvQMjQLI/L

..ortkoasLagM-iuilL^
See: Continuation of Grievance - Page 2

f

tt* \k (Ji

Xuv.-..

Defence how ana v.'hen vnu tried to rc.-olve ibis Grievance intormaih
« 1 Vitl

ITOn/e. cfc l h'/■

| Date that you are depositing this Grievanc e in a grievance box:

beer/v)be(? 2h,jb}£i___
(Signature of Griovant}

i

{Dates
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IHbSJLH ti't ■ hfM;

tv it 11: v**t t H-l>’ IS ; in^fri] -J !; H^j>- {
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:

; cntpch 3lze>m
2: *4 Pm

XnSh iUHofiJAL QtPGtUAfie.'} 0b PdiBlouS e,XC(ZclSe
\ Re li 9iouS FaIMy Sep'Ace vuht<-h i£ fa fie held weekly D>& 

mkt .^Ace-This Se lief And eteetisc efmya.eltiMS FA\ th 
j! HhJ.C €e&sJ Defied/fte. & se,J fo/L PeR\oJso£up ie.CrWa') 2.rt\vnfh5 

_ _ I+h ©irt* +A kl /i a Wa , Th e/ze is aI So fi/eJ Aily p&ov (s)*/is n\AJe 
eg /} [lowed fag my eu&tyMy pZAyzasoP Assembly-1 hege /s

■ t^o PAovlJeJ. o&acc&ss To a iVp&lsiez.oP m y g&li&i.on.»
;■ £elialon^ Ja mfu.-Ho/i..Mke..±h!d AnJ/n&.&LMiM iZe/tyous 

peJ\.yegsAn J se&> c£.A2&4. ^hich JheYPJJs/uliebMlnd oFP4r\g
tj on Sins A8-6A Up b? -fh2.ee h'/neS fijfjL / l he.ze hAS----------
f\r\d \S tzoAStoA-kA&oMUluAC iASrt.bihaMJ~j/tiC&irti&d£l&l-.-.
find hAZAssme/i-ht mFfiJ\n$e/ne/if efsn yelision

:

ir
!! UJ t
is
i;

!j
ii
!!•;

i

!

:

i:
?

Action Requested by inmate: ...............
jj O/i i Ly Aceesj-Xa-M£A fa £ Payees Andsetvke Q&h&ateMtiiiZbt PoUMy 

I1 Pel\b\oa In Tke.I/usfMba, And BP gel ifaySMMcfahiiy s&nce. loMkt plAct^ieily

\

J'~- Th ■ =

V= T
. ■•/;';•;

i
i :::::

! Y\one.d Yo officials fthoJL Jo JhiS (5Ai€dAAC£

i! m/\Hch3A<?!l
(V\hdch £,2L0/y

!
:: ;

♦

,-lr-k. ''0 i ri*»c' ^ ‘ t Hi • •.
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CFCI
DC-

hoc
picc

Philadelphia Prison System 

Inmate Grievance Form

Cr.ucK :v\ oniv g.:ievance is regarding Medical Services
(AA.'VuAa4 AArt)

Sa:w $2- i ce„ 0
Police Photo .Yumber H H 6.52 ^___
Housing Unit

Intake Humcor...........

Don rip; sot M Grievance, incident or ProbMr: 
(ncHdo date end \irru: o: incident;

.HkSS-aiA^-Mt..... _ i £~.
A ALMerd j

'.£> icf.T.LV.I

X

:^£}£U^-p-&Aj£k

Action RequertcA by Ir.nvtto:
/\JXXugi..^ e.

:

See: Continuation of Grievance •■ Page 2 Xo

DyscriO:* hove and ivhen vou tried u; resolve this Grievance infonnoiiv.

£g,ad:-£iggh&> A, .i/i 'TA_medi'ctf & t>tn IneJ a /a p me a f / /»
Ljhis.Th^g-^cG-ouA^yiMiA g£.^cc^^ZoI£,r

; Date that von are denositing this Grievance in a grievance box:

Mignaton.- id’ Onward) (Date)
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✓

. £ 0,8 ti g 4 ’T'gyLog. &s>~ l .....

T o t\ r b.^ap K phPfi.ch \\ ,2 01*1
bitkpipy OBppi^pViO/v 

1kjJ> fiaojAiePfiAyseg^ cz hr^ Beeys {Aei ibepp 4 e/y 

ifi d itfJsSLen-t^TG On v /i/e,e<A. rc\ > sp&cu?l AJeiApy Health 
S hftkEL s usht cA. u/&££ /s suQ o ~fo /)g g/cA^e/f*. beg 2 si£> Pi A ise 

.AiJfae&JlteM-pte^ide J..oP DisiPj Lule</~fc /r€ 3> Ap/^/i ypk &ioh>/?y
S&gUjye ^hiS-AdS AftSjs CuM£/>ti y ’ cAUSjAsA A c/p£ SJ'FffL&ipg _ 

A \Apy PbyslcA Ly^diiAA Cb/ic/i hop of (LqUj 8koJSUgflf ji-kp.e/v/C
Th yA6i<jhkA&m'iA-£.C& oJ.1 c.Uk- BfeoJ gzessbte, A al. sjfrezc. ^CisAt.. 
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DOCUMENT 1 OF 3 - ORDER

THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ORDERROBERTTAYLOR
Plaintiff

V.
THE COMMONWEALTH OF PENNSYLVANIA 
THE COMMONWEALTH COURT (CJC) CASE N0.2-17-CV-03369 

CIVIL ACTION NO.17-3369AND
COMMONWEALTH COURT (CJC) 
OFFICIAL JUDGE FRANK PALUMBO 
THE CITY OF PHILADELPHIA

AND
CITY OF PHILADELPHIA POLICE 
OFFICER OBRIEN NO. 7461 
AND UNNAMED AND UNKNOWN 
CITY OF PHILADELPHIA POLICE 
OFFICERS
THE PHILADELPHIA PRISON SYSTEM/ 
DEPARTMENT OF PRISONS 
CURRAN-FROMHOLD 
CORRECTIONAL FACILITY

AND
WARDEN GERALD MAY
AND PRISON OFFICERS SERGEANT
LEBESCO
THE PHILADELPHIA SHERIFFS OFFICE 
THE PHILADELPHIA PUBLIC DEFENDERS 
ASSOCIATION AND PUBLIC DEFENDER 
CHRIS ANGELO

Defendant (s)

P.5V ' G'SCGS



ORDER Document 2 of 3 - ORDER

IT IS ORDERED
This Day Of Month And Year
also Preliminary and Permanent Injunction And Equity. Motion to Court is granted for the 
following:

For monetary relief sought

1. Total damages, fees and costs in amount of 52,002,620 (Fifty Two Million Two Thousand Six 
Hundred Twenty Dollars)

2. Enjoin The Philadelphia Prison System/Department Of Prisons, (CFCF) from overcrowding, 
no 3 inmate or 4 inmate celling.

3. Enjoin The Philadelphia Prison System/Department of Prisons (CFCF) from mail restrictions, 
violations. The reading, inspecting of inmates incoming legal, Court mail, and to not open outside 
of inmate presence, no outgoing mail is to be opened, and no confiscation of legal or Court 
materials

4. Enjoin The Philadelphia Prison System/Department Of Prisons, (CFCF) from unreasonable 
strip searches, and strip searches in plain view of other inmates.

5. Enjoin The Philadelphia Prison System/Department Of Prisons, (CFCF) from female c/o pat- 
frisk body searches of male inmates, and otherwise c/o’s not to search inmates of opposite 
gender.

6. Enjoin The Philadelphia Prison System/Department Of Prisons, (CFCF) from confiscation of 
property.

7. Enjoin The Philadelphia Prison System /Department Of Prisons, (CFCF) from corporal 
punishment, excessive lockdowns, and restrictions.

8. Enjoin The Philadelphia Prison System/Department Of Prisons, (CFCF) lengthy confinement.

9. Order For The Philadelphia Prison System/Department Of Prisons, (CFCF) to increase amount 
of food tray servings.

10. Order For The Philadelphia Prison System/Department Of Prisons, (CFCF) to provide and 
make affordable access to inmates that require special dietary.

=?s/. 10i2CC3
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11. Enjoin The Philadelphia Prison System/ Department Of Prisons, (CFCF) from prohibitions, 
threatened lock-ins’, and punishments to inmates of Islamic Faith for “Free Exercise” freedom of 
religious beliefs to worship and peaceful assemblage on housing block activity area.

12. Order For The Philadelphia Prison System/Department Of Prison, (CFCF) to maintain and 
enable regular Islamic religious services.

ORDER

13. Order For The Philadelphia Prison System/Department Of Prisons, (CFCF) to provide Islamic 

religious dietary.

14. Order For The Philadelphia Prison System/Department Of Prisons, (CFCF) to have Islamic 

chaplain.

15. Order For The Philadelphia Prison System /Department Of Prisons, (CFCF) to conduct proper 
classification.

16. Order For The Philadelphia Prison System/Department Of Prisons, (CFCF) to meet minimum 

medical care requirements.

17. Order For Philadelphia Prison System/Department Of Prisons, (CFCF) to be in full compliance 
of THE CONSTITUTION AND LAWS OF THE UNITED STATES or be shut down by THE UNITED
STATES.

18. Enjoin The Philadelphia Police Department from enforcing unlawful arrest and seizure. 
Prescribed under stop, frisk or search and detention policy, practice, custom or usage.

19. Order to Enforce liens against defendants in absence of monetary compliance.

20. Enjoin Defendants from any retaliatory actions against Plaintiff for this action brought.

21. Retain jurisdiction over this matter to assure full compliance with the order of this court and 
with applicable law and require Defendant to file such reports as the Court deems necessary to 
evaluate compliance.

BY THE COURT:

DATE

*



THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SUMMONS REQUEST: Summons In A Civil Action, Issuance, And Service,
Under Rule 4(a)(1), (b), (c)(1), Of The Federal Rules Of Civil Procedure.

CERTIFIED COPY REQUEST: Plaintiff Requests a Stamped Dated Certified Copy Of This Filing To 
Be Returned To Plaintiff BY THE COURT. For This Plaintiff Has Sent a self addressed adhesive seal 
envelope and an Additional Copy Of Filing.

APRtl H. Z.oiZ
DATE ROBERT TAYLOR

P.SJ. :0/20CS



■\0 4-*t! (Kcv f;6'12) Summons inn Ci\il Action

United States District Court
for the

I Eastern District of Pennsylvania

)
)
)
)
)PkiintUi'fsj
) Civil Action \c.v.

)
)
)
)
)Defemant(s)

SUMMONS IN A CIVIL ACTION

To: fOaiuntUm! v awim andaddress)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 d 
are the United States or a United States agency, or an officer or employ ee of the United States described m Fe< 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Ru 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attori 
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the c 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT

ROBERT TAYLOR CASE NUMBER: 19-1542

P.O.BOX 12524 DISTRICT CASE

PHILADELPHIA, PA, 19151 

APPELLANT

NUMBER: 2-17-CV-003369

v.
BE p
nv ^THE COMMONWEALTH OF

»i .!PENNSYLVANIA PHILADELPHIA MAR 2 9 2019 ;

DISTRICT ATTORNEY OFFICE, et al.,

RESPONDENTS

MOTION FOR RELIEF

TO REVERSE

JURISDICTION

1. This Is Brought As A Right, And Pursuant To 28 U.S.C. s 1291. In 
Compliance Pursuant To 28 U.S.C. s 1746. Under Federal Rules Of 
Appellant Procedure Rules 3.4(a)(1)(A), (a)(4) And 27 (a)(1), (2)(a) 
,(b),(d) Motion.

PARTIES
2. APPELLANT ROBERT TAYLOR

3. RESPONDENTS THE COMMONWEALTH OF PENNSYLVANIA, et al.,

1



Page 2 of 5

STATEMENT OF FACTS AND GROUNDS

4. Appellant on Appeal Files This Motion To Reverse THE DISTRICT COURTS Order To 
Deny 60(b)Motion To Vacate Dismissal Of 42 U.S.C. s 1983 amended Complaint.

5 On December 27, 2018 Appellant Filed a Motion Pursuant to Rule 60(b)(1),(6) Of The 
Federal Rules Of Civil Procedure To THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF PENNSYLVANIA. See (Exhibit (A) Appellant 
60(b)Motion.

6. Appellant Avers THE DISTRICT COURT Committed Procedural errors Which are
Pointed Out In Appellants 60(b)Motion See(Exhibit (A)Paragraphs 3,4,12). On Grounds 
THE DISTRICT COURT did not Apply The Verified Rule To Appellants 42 U.S.C. s 1983 
Claim Or 60(b)Motion. None Of Respondents Answers Or Motions To Dismiss Contained 
Verified Information Or Certification. (MCELYEA, 833 F.2D at 198) a Verified 
Complaint Goes Beyond The Pleadings And Demonstrates Genuine Issue Of Material 
Fact. (CELOTEX, 106 S.CT. at 2553 (EMPHASIS ADDED).

7. DISTRICT COURT Brought a Summary Judgment Dismissal From a 12(b)Motion Based 
On Materials Outside Of Pleadings Without Informing Appellant.- In Full Relevant Part, 
Rule 12(b) Reads: If a Motion Asserting The Defense numbered (6) To Dismiss For 
Failure Of The Pleading To State A Claim Upon Which Relief Can Be Granted, Matters 
Outside The Pleadings Are Presented To And Not Excluded By The Court, The Motion 
Shall Be Treated As One For Summary Judgment And Disposed Of As Provided In Rule 
56, And All Parties Shall Be Given Reasonable Opportunity To Present All Materials 
Made Pertinent To Such A Motion By Rule 56.Fed.civ.P.12(b).

8. Notice And Opportunity To Present Material Evidence Is Required (DAVIS ELLIOT 
INTERNATIONAL, INC. v. PAN AMERICAN CONTAINER CORP.,705 F.2d 
705,707-08(3d CIR.1983)(Adopting a Rule Of Strict Adherence To Rule 56 Notice 
Requirements When Rule.12(b)(6)Motion Is Converted).

“When THE DISTRICT COURT Transforms a Dismissal Into a Summary Judgment 
Proceeding It Must Inform a Plaintiff Who Is Proceeding Pro Se That it is Considering 
more than The Pleadings And Must Afford a Reasonable Opportunity To Present all 
Pertinent Materials” (LUCAS v. DEPARTMENT OF CORRECTIONS 66 F3d 
245,248(9th CIR.1995) The Notice Requirement Is Consistent With The “Rule Of

9.

2
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Liberal Construction Of Pleadings Presented By Pro Se Litigants.” Particularly When 
Dismissal is Considered (GIRAUX, 739 F2d. at 439).

10. DISTRICT COURTS Reasons For Denying Appellants Relief As To Respondents The 
Commonwealth Court And Its Judge Was For State Immunity As Well As The Federal 
Courts Improvement Act Of 1996 ("FCIA”). And That The Material And Substantive 
Evidence Of Appellants September 22, 2009, and November 16, 2015 False Arrest 
Lacked Standing.

11. Appellant Avers THE DISTRICT COURT Discarded Reasons That Justified Relief. On 
Grounds Appellant Clearly Proved In His 60(b)Motion On September 22, 2009 He Was 
Never Charged Or Served Imprisonment Term For Felony Firearm Offenses incurring 
Probation. Appellant Possessed A Valid Firearms Permit See (Exhibit (A) Appellant 
60(b)Motion at Exhibit (A) Firearm License). Also Appellant Underwent a State Court 
Proceeding In Recognition Of This Right. Appellants 60(b)Motion Further Provided 
Verified Information That Motions Filed In The Criminal Case Relieved Appellant Of 
Alleged Charges Whereby Only a City Ordinance Violation Was Imposed For (VUFA)
M1. For a Term Of 11 And a Half To 23 Months. See (Exhibit (A) Appellants 60(b)Motion 
At Paragraph 6..Exhibit (B) Prison Status Sheet).Respondents never Disputed These 
Facts See (Exhibit (C) Response To 60(b)Motion). DISTRICT COURT Ignores The 
Material Evidence.

12. The Commonwealth Court And Its Judge Are Not Shielded By Immunity. Appellant Had 
No Criminal Case During Arrest And Imprisonment Showing The Commonwealth Court 
And Its Official Judge In Clear Absence Of Jurisdiction. The Doctrine Of (EX PARTE 
YOUNG; PULLIAM v. ALLEN.466 U.S. 522) Are Applicable. The District Court 
Also Cites Respondents Sovereign Immunity Claim( Doc.no.18) Under The Eleventh 
Amendment, "An Unconsenting State Is Immune From Suits Brought In Federal Courts 
By Her Own Citizens As Well As Citizens Of Another State.” With Cited Cases. Appellant 
Has Brought Grounds Of Willful Misconduct Pursuant To 42 Pa C.S. 8550 Where The 
State Consents Exception To Immunity. Further Addressed In (BUSKIRK v. SEIPLE, 
560 F.SUPP.247(E.D.PA.1983). Specifically states May Not Immunize Official 
Conduct Which Violates Rights Protected By s.1983.

13. Appellant Refutes DISTRICT COURTS Holding Of The Federal Courts Improvement Act 
Of 1996(“FCIA") As a Bar Against His Sought Relief. On Grounds The (“FCIA”) Is For 
Federal Courts And Its Judiciary, But Even Applying This To State Judicial Acting Under 
Color Of State Law The (“FCIA”) Provides a Pertinent Part in Section 309 The Following 
(a) Notwithstanding Any Other Provision Of Law, No Judicial Office Shall Be Held Liable 
For Any Costs Including Attorney Fees, In Any Action Brought Against Such Officer For 
An Act Or Omission Taken In Such Officers Judicial Capacity, Unless Such Action Was 
In Excess Of Such Officers Jurisdiction. Appellant Has Already Provided Material 
evidence In His 60(b)Motion That He was Without a Criminal Case At The Time Of Arrest

3
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And Detention On November 16, 2015. Showing Respondent Judge Absent Of 
Jurisdiction In Addition To The Deprivation Of Federal Rights That Ensued. Rendering 
The (“FCIA”) Inapplicable Here.

14. DISTRICT COURT Improperly Denied Appellants s.1983 action Relief, And 60(b)Motion 
Regarding Respondents The City Of Philadelphia et al., See(Exhibit (D) DISTRICT 
COURT ORDER) at Pages 6,7. Appellant Contends On Grounds As to The City Of 
Philadelphia Police Officer Obrien, And Unknown And Unnamed Officers For Unlawful 
Arrest Inter Alia. Appellant Did Not Have a Criminal Case Or Probation When He Was 
Arrested On November 16, 2015 See Appellant 60(b)Motion at Paragraph 11. As To The 
Philadelphia Prison System, The (CFCF) Warden And Sergeant For False Imprisonment, 
Unconstitutional Conditions Of confinement And The Continual Practice Thereof. THE 
DISTRICT COURT Held That The Respondent Warden Had Not Been Linked To 
Supervisory Liability see(Exhibit (D) DISTRICT COURT ORDER 42 U.S.C. s 1983). But 
Appellants s.1983 Action Exhibited Grievances As Material Evidence, All Institutional 
Grievances Are Directly To The warden See Bottom Of Grievance The Original Is The 
Wardens Copy The Second Copy Is For His Deputy And The Third Is For The Grievant. 
Furthermore The Warden Frequently Toured The Facility He Was Fully Aware of The 
Violating Conditions And Practices. Appellant Presented Verified Facts Of False 
Imprisonment, And Violation Of Due Process While In (CFCF) Detention See (Appellant 
60(b)Motion At Paragraph 13).

15. Appellant Established Grounds For Relief For Overcrowding, And Conditions Of 
Confinement With Grievances As Documented Evidence See (Appellants 42 U.S.C. 
s.1983,And 60(b)Motion at Paragraph 16.). Appellant Showed and Established Grounds 
For Relief As To Prison Official Sergeant For Physical assault and Suffering To appellant 
See (Appellants 42 U.S.C. s.1983, And 60(b)Motion at Paragraph 17.) Which The City Of 
Philadelphia et al., Do Not Dispute At All Neither In Their Motion To Dismiss Or 
Response To 60(b)Motion.

16. Appellant Presented Substantive Documented evidence Supported With Verified Facts 
In His 42 U.S.C. s.1983 To Warrant Relief As To Mail Tampering And Denial Of Access 
To The Court. See (Appellants 60(b)Motion at Paragraph15.)

17. Appellant Properly Brought Grounds For Relief For Religious Discrimination and
deprivations In his 42 U.S.C. s.1983 Action See (60(b)Motion at Paragraph 19.) As Well 
As Medical And Dietary Deprivations For Medical Neglect Inter Alia. Pointed out In 
Appellants 42 U.S.C. s.1983, See 60(b)Motion at Paragraph 20.

18. Appellant also sufficiently Brought Grounds For Relief As To Respondents The
Philadelphia Sheriffs Office By Their Causal Link And Participation With Respondents 
And The Constitutional Deprivations Suffered While In Their Custody. Brought In 
Appellants 42 U.S.C. s.1983 Action, See 60(b)Motion at Paragraph 13.

4
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19. Appellant Avers THE DISTRICT COURT Misapplies The Monell Case Standards as It 

relates To The City Of Philadelphia et al., in a Way As To Defeat Appellants s.1983 
Action. When MONELL SUPRA Is In support Of Its Conclusion That Municipalities Are 
“Persons" Under s.1983 Therefore liable. It Cannot Undermine s.1983 Which Specifically 
Protects Such Federal Constitutional Or Statutory Rights.

20. Appellant Sufficiently Brought Grounds For Relief As To Respondent The public
Defenders Association And Its Public Defender. As a State Actor Under Color Of State 
Law In Appellants 42 U.S.C. s.1983 action, See 60(b)Motion at Paragraph 10. DISTRICT 
COURTS ORDER ConcludedNo Conspiracy Was established And Respondent Was 
Appointed By The State Court. Appellant Avers That Once Respondent Was Appointed 
That Made Respondent A State Actor Under Color Of State Law, And Party To The State 
And Federal Law Violations Against Appellant. District Court In Its Order Held That 
Appellant Never Expressed His Intention To Proceed Pro Se. To The Contrary Nowhere 
In Respondents Answers And Motions or In Appellants s.1983, 60(b)Motion Regarding 
His Detention did Appellant Refuse To Represent Himself.

21. DISTRICT COURT Dismissed Appellants 42 U.S.C. s. 1983 Action In Its Entirety 
See(Exhibit (D) DISTRICT COURT ORDER), And Denied Appellants Relief in 
60(b)Motion As To Respondent The Commonwealth Of Pennsylvania District Attorneys 
Office. Appellant Contends On Grounds Appellant Brought 42 U.S.C. s.1983 Action And 
Served Respondent With Summons. Proof of Service Dated 5/8/18. Respondent Never 
Answered Or Filed Motion In Response Clearly Defaulting. The District Court Continues 
To Ignore And Advocate On Respondents Behalf. While Appellant Is Entitled To Relief.

22. Appellant Hereby States In The Interest Of Justice His Action Should Not Have Been 
Dismissed, His Motion Should Not Have Been Denied And Relief Should Be Granted.

RELIEF SOUGHT

WHEREFORE, Appellant Moves For THE COURT To Grant The Following Relief: 
a. Reverse Denial Of Appellants 60(b)Motion To Vacate Dismissal Of 42 U.S.C. s.1983 

Amended Complaint Granting Relief.

b. Grant Appellant Reimbursement Of $505.00 Appeal Filing Fee.

RESPECTFULLY SUBMITTED, TO THE COURT

MAftrH ggj mi6!

DATE ROBERT TAYLOR

P.O. BOX 12524

PHILADLPHIA, PA, 19151
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VERIFICATION

IN COMPLIANCE PURSUANT TO 28 U.S.C. s 1746 - UNSWORN 

DECLARATIONS UNDER PENALTY OF PERJURY

I Verify That Facts Set Forth Are True And Correct To The Best Of Personal 
Knowledge, Information And Belief. "I Declare Or Verify Under Penalty Of Perjury 
That The Foregoing Is True And Correct.”

A rrij-thk.AAA ft C.H 2 gqflfl
DATE

Executed On
ROBERT TAYLOR



CERTIFICATE

IN COMPLIANCE PURSUANT TO 28 U.S.C. s 1746 - UNSWORN

DECLARATIONS UNDER PENALTY OF PERJURY
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

CASENUMBER: 19-1542ROBERT TAYLOR

DISTRICT CASE

NUMBER:2-17-CV-003369APPELLANT

v.

THE COMMONWEALTH

OF PENNSYLVANIA

PHILADELPHIA DISTRICT

ATTORNEY OFFICE, etal.

RESPONDENT

ORDER

IT IS ORDERED

MONTH, YEAR FOR RELIEFDAY OF
SOUGHT. MOTION ON APPEAL IS GRANTED FOR THE 
FOLLOWING:

THIS

1. REVERSE DENIAL OF APPELLANTS 60(b)MOTION TO 
VACATE DISMISSAL OF 42 U.S.C. s.1983 AMENDED 
COMPLAINT GRANTING RELIEF

2. GRANT APPELLANT REIMBURSEMENT OF $505.00

APPEAL FILING FEE
BY THE COURT:
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 19-1542

Taylor v. District Attorney Philadelphia

To: Clerk

Motion by Appellant for Sanctions1)

The foregoing motion is referred to the merits panel.

For the Court,

s/ Patricia S. Dodszuweit
Clerk

Dated: February 3, 2020 
mw/cc: Mr. Robert Taylor 

Martha Gale, Esq.
Zachary G. Strassburger, Esq.



UNITED STATES COURT OF APPEALS fi . 
FOR THE THIRD CIRCUIT 1

k
AU6 2 3 2018 j

............... j
J

ROBERT TAYLOR 
Appellant

CASE NO: 19-1542
DISTRICT COURT NO: 2-17-CV-003369

v.

COMMONWEALTH 
OF PENNSYLVANIA et al. 

Appellee[s)
BRIEF

JURISDICTIONAL STATEMENT

THIS IS BROUGHT AS A RIGHT AND BASED 
PURSUANT TO 28 U.S.C. sl291. IN COMPLIANCE 

PURSUANT TO 28 U.S.C. sl746. UNDER FEDERAL RULES 
OF APPELLANT PROCEDURE RULES 3,4(a)(l}(A], (a)(4], 

AND RULES 28. BRIEFS, 30.(f}.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA FINAL ORDER TO 60 (B) 
MOTION OF FEDERAL RULES OF CIVIL PROCEDURE TO 42 U.S.C.

S1983 CIVIL ACTION.
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW; 
CONCISE STATEMENT

Appellant did not have his constitutional rights or procedural and substantive due 
process upheld in District Court. District Court committed procedural errors not 
applying the Federal Rules, and discarded material facts in his case. Appellant filed 
civil action on 4-23-18. (See attached 42 U.S.C. sl983). District Court dismissed in its 
Entirety on 12-12-18.(see attached sl983 District Court Dismissal Order).District 
Court also ignored and Denied a motion pursuant to (F.R.C.P.) 55. Default Judgment 
Docket no.16. Against District Attorneys Office of Philadelphia for failure to respond 
(See attached summons and proof of service). Pursuant to (F.R.C.P.) a Timely 60 (B) 
motion was filed on 12-27-18 (see attached 60 (B) motion). Which was dismissed 
on 2-14-19 This Timely Appeal followed Dated 3-4-19. (See attached Notice of 
Appeal).

SUMMARY OF THE ARGUMENT; ARGUMENT

Appellant was deprived of his constitutional rights secured by the First, Fourth, 
Eighth, and Fourteenth amendments to The UNITED STATES CONSTITUTION, and 
Statutory Provisions. By the City of Philadelphia through its departments, officials, 
and otherwise practices MONELL v. DEPARTMENT OF SOCIAL SERVICES OF CITY OF 
NEW YORK, N.Y. (1978) SUPRA. Appellant was falsely arrested, and imprisoned on 
November 16, 2015 by city of Philadelphia police officer Obrien, and unnamed and 
unknown officers, illegally searched and seized, then removed of his property, and 
put to physical and emotional duress SEXTON v. GIBBS, D.C. TEX 1970, 327 F.SUPP. 
134. thus denied equal protection of the laws, and freedom of liberty. In violation of 
his rights secured by The Fourth, and Fourteenth Amendments to The UNITED 
STATES CONSTITUTION. See attached 42 U.S.C. s 1983 at par. 7-12. And 60 (B) 
motion at p,5 par. 11. The Commonwealth Court of Philadelphia and its Official 
Frank Palumbo conspired against appellant, detained And fabricated false 
information to keep him in prison in absence of jurisdiction EX PARTE YOUNG; 
PULLIAM v. ALLEN, 466 U.S. 522. See attached 42 U.S.C. sl983 par. 15-21. And 60 (B) 
motion p,3,4 par.8,9. The Philadelphia Sheriffs Office also conspired against 
appellant, and put him to unconstitutional conditions of confinement, Violating his 
rights to be free from false imprisonment, cruel and unusual punishment, and 
denied equal protection of the laws, and freedom of liberty secured by The Fourth, 
Eighth, and Fourteenth amendments to The UNITED STATES CONSTITUTION, 
and Statutory Provisions See attached 42 U.S.C. sl983 at par. 14-21. And 60 (B) 
motion at p,3,4,5,6. Par. 8,9,13. The Philadelphia Public Defenders Association and its 
Defender Chris Angelo conspired with appellees and Misrepresented appellant

' page 3 of 5



to detain him in prison. TOWER v. GLOVER, 467 U.S. 914 (1984). Violating 
his constitutional rights secured by The Fourth, and Fourteenth amendments to The 
UNITED STATES CONSTITUTION, And Statutory Provisions. See attached 42 U.S.C. 
sl983 at par. 22-23. And 60 (3) motion at p,4 par.10. The City of Philadelphia Prison 
System (CFCF) and its officials Warden Gerald May, And SGT. Lebesco deprived 
appellant of his rights secured by The First ,Fourth, Eighth, And Fourteenth 
amendments to The UNITED STATES CONSTITUTION, and Statutory Provisions. 
Appellant was falsely imprisoned during which time he was denied access to The 
Court, And precluded by interference. WOLFF v. MCDONELL, U.S. NEB, 1974. SUPRA.; 
HOUGHTON v. SHAFER, 392 U.S. 639. See attached 42 U.S.C. s!983 at par. 24-35. And 
60 (B) motion at p, 5,6. Par. 11-15. Appellant was put to unconstitutional harsh 
conditions of confinement. U.S. EX REL.WOLFISH v. LEVI,S.D.N.Y.1977,439 
F.SUPP.114. SUPRA. See attached 42 U.S.C. sl983 at par.36-42. And 60 (3) motion at 
p,7. par. 16. Appellant was unreasonably searched and assaulted at the supervision 
of SGT. Lebesco See attached 42 U.S.C. sl983 at par. 43-45. And 60 (B) motion at p,7,8. 
par.17. Appellant Suffered religious deprivations CRUZ v. BETO, TEX 1972. SUPRA. 
See attached 42 U.S.C. sl983 at par. 46-55. And 60 (B) motion at p,8 par.19. Appellant 
suffered Dietary and Medical Deprivations ESTELLE v. GAMBLE, 429 U.S. 97. SUPRA 
See attached 42 U.S.C. s!983 at par. 56-70. And 60 (B) motion atp,9. Par. 20.

STANDARD OF REVIEW

1. District Court incorrectly decided appellants case on grounds: Appellant 
sufficiently brought cause for relief in sl983 action with verified complaint CONLEY 
v. GIBSON, 355 U.S. 41, 45-46,78 S.CT.99, 101, 2 L.ED. 2D 80.; MCELYEA, 833 F.2D AT 
198. See 42 U.S.C. sl983 and 60 (B) motion. 2. District Court did not follow rule 56. Of 
(F.R.C.P.] regarding 12 (b) motion which denied giving appellant required notice 
and opportunity to present material evidence, and discovery regarding September 
22, 2009 criminal case. 3. District Court denied material facts presented in his 60 
(B) motion which showed possession of his firearms permit, and eligibility to false 
allegations brought against him. See attached 60 (B) motion at p,2. Par. 5. a. District 
Court also incorrectly decided facts that appellants 2009 criminal case and 
unconstitutional imposition of a (vufa) violation was without felony charges or 
probation, and the city ordinance term was completed from 2012 to 2014. Proving 
appellant did not have a criminal case at the time of the November 16, 2015 arrest 
See 60 (B) motion atp,3. Par.6. 4. District Court misapplied Federal law (F.C.I.A.) 
Where an official in judicial capacity absent or in excess of jurisdiction is liable,
And misapplied sovereign immunity claim where action for the violation of rights 
protected by sl983 should apply. Where occurs the willful misconduct pursuant
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To 42 Pa. C.S. 8550 The state consents exception to immunity. BUSKIRK v. SEIPLE, 
560 F.SUPP.247 (KD.P.A.1983). 5. District Court did not grant appellants motion For 
default judgment pursuant to (F.R.C.P.) 55. Docket no.16. Regarding Respondent 
District Attorneys Office of Philadelphia. Which appellant served According to rule 4. 
Of (F.R.C.P.) See attached summons and proof of service. Respondent failed to answer. 
See attached 60 (B) motion atp,9,10. Par.21,22.

CONCLUSION

In The Interest of Justice WHEREFORE, Appellant seeks for THE COURT to Grant 
The Following Relief:

a. Reverse Denial of Appellants 60 (B) Motion To Vacate Dismissal of 42 U.S.C. sl983 
.Amended Complaint Granting Relief.

b. Order for Appellants Relief Pursuant to Federal rules of Civil Procedure 55. 
Default Judgment.

c. Grant Appellant Reimbursement of $505.00 Appeal Filing Fee.

RESPECTFULLY SUBMITTED, TO THE COURT

DATE ROBERT TAYLOR 
P.O.BOX 12524 
PHILADELPHIA, PA, 19151
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VERIFICATION

IN COMPLIANCE PURSUANT TO 28 U.S.C. s 1746 - UNSWORN

DECLARATIONS UNDER PENALTY OF PERJURY

I Verify That Facts Set Forth Are True And Correct To The Best Of Personal 
Knowledge, Information And Belief. "I Declare Or Verify Under Penalty Of Perjury 
That The Foregoing Is True And Correct,”

DATE
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ROBERT TAYLOR
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IN COMPLIANCE PURSUANT TO 28 U.S.C. s 1746 - UNSWORN

DECLARATIONS UNDER PENALTY OF PERJURY

I Certify That Facts Set Forth Are True And Correct To The Best Of Personal 
Knowledge, Information And Belief. "I Declare Or Certify Under Penalty Of Perjury 
That The Foregoing Is True And Correct."
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AO 440 (Res. 06/12) .Summons in a Ci\ ii Action,

United States District Court
for the

Eastern District of Pennsylvania

ROBERT TAYLOR 
Plaintiif'tsj )

) 17-3369Civil Action No.)THE COMMONWEALTH OF PENNSYLVANIA COMMONWEALTH 
OF PENNSYLVANIA DISTRICT ATTORNEYS OFFICE 

THE COMMONWEALTH COURT PHILADELPHIA CRIMINAL 
JUSTICE CENTER (CJC)

CURRENTLY OFFICIAL JUDGE FRANK PALUMBO 
THE CITY OF PHILADELPHIA C O CITY OF PHILADELPHIA LAW 

DEAPRTMENT
CURRENTLY CITY OF PHILADELPHIA POLICE OFFICER OBRIEN 

=746!
THE PHILADELPHIA PRISON SYYTEM,DEPARTMENT OF 

PRISONS CURRAN-FROMHOLD CORRECTIONAL FACILITY 
(CFCF)

CURRENTLY WARDEN GERALD MAY 
PRISON OFFICIAL SGT. LEBESCO 

THE PHILADELPHIA SHERIFFS OFFICE 
THE PHILADELPHIA PUBLIC DEFENDERS ASSOCIATION

..... ..... CURRENTLY PUBLIC_pEFENpER_C.HRjS_ANGELp_
De/ewlantfsj

)
)
)
)
)
)
)
)
)

SUMMONS IN A CIVIL ACTION

r 01 (Defendant name and addresij

THEConMotfuJEMTH OF fF IflAWtVAifl 
Co/nmo/uujFAiTH o? PBiNsytA/AWiA

ATTOAiDfcyS OFfzCB.
3 3. PE/VM/sT^EE. T

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if yot 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney.
whose name and address are:
Robert Taylor 
P.O.Box 12524 
Philadelphia. Pa 19107

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT //

__ s/James Deitz.__
Signature of Clerk or Deputy Clerk J

4/23/18Date:



AO 441! (Rev. (16/12) Summon* in a Civil Action (Page 2)

17-3369Civil Action No.

PROOF OF SERVICE
(This section should not he filed with the court unless required by Fed. R. Civ. P. 4 (1))

CofiwotiiugfrlTh of PA'
This summons for (name of individual and title, ifanyj CmOWHiU/mTA ofM /mtlt&S

was received by me on (date, /1$

[j I personally served the summons on the individual at (place/
: or011 (date,

0 I left the summons at the individual's residence or usual place of abode with (name,
. a person of suitable age and discretion w ho resides there.

. and mailed a copy to the individual's last known address; or

QQfnmtf us&ylb of-PA 
(dij:s r dr vroCfJcy^ office.

designated by law to accept service of process on behalf of (name of organization, of PA

s/s/12

011 (date,

fj\ I served the summons on (name of individual. , who

; oron (dote/

0 I returned the summons unexecuted because ; c

Hut/omertS wc/An sz&j&C .£y. uJfis y oJ- .tb&kJ cIft&./n&LOther 'specify,:

for services, for a total of Sfor trace! and SMv fees are S

I declare under penalty of perjury that this information is true.

Server s signature
sZsMsDate:

doiuii,-Ami
Printed name and title

Sox PMemm.n.W’S'l
Server’s address

Additional information regarding attempted service, etc: '



CERTIFICATE OF SERVICE

I hereby certify that a copy of the 

foregoing document was mailed this 

S/k/l& to:
Month, Day, Year

Tf/£ Commc/y tUeA\Vi of

Name: fm^Tfr/nrow&ys oFQt£

Address: 3. PFkjfJ S(^!jA£Fz:

FNti a A£/ Pfir.A. PA.

Signature

Rev. 10/2009


