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" The UNITED STATES DISTRICT COURT MIDDLE DISTRICT OF
e PENNSYLVANIA -
 WRIT OF | FILED

~ PETITION FOR WRITOF MANDAMUS | bins

OFFICE OF TH
SUPREME COl.lEﬁ‘%:'.LLEJ.Fg< '

, .,-The‘_ P_.Q(W lno\‘f.‘f\e-d m M C-x.\o»o»\/efv caphone_d quor_\ s o state |
lﬁma‘rc, c\cSiShQ’re'A " EVAR LEE-SPENCE ) éonﬁbed V\/l\“mn the S’rajlr_e
Cocceckional \ns‘r’\‘fnojr{q\'\ ok COALT_ONNS_H‘P) \KQH?\/ Drive, _CfO&l WP
Peﬁnsyi§ao.ia) Peﬁﬁons this Court for o writ .o€ .mfm AQM.US“JFO:%.‘C,_‘ |
United States District Court for he Middie District of ?éhnsy\vaﬂta)
of 228 Walnut Street, \—\Q(C_;prrﬁ)Pe_m,_‘,s\j\_qu&: -

o Oﬁ-Decem-ber--\g,lo\q)-a Fedecal Rule of Civil Procedore 60
pefifion ol ong with peﬁ‘r(ov\s}\vcolr;c_,h fi’nﬁ; _o:f venove  recosa| of
the Jouditial officer, and for o \Momp*r e,\!sdeh‘\‘\(x(\{\’\earw\g JWOS
£led o (eﬁarés to the A(S‘W’\Qj coortis Juc\\gmer\‘v otf Docket NQ_, -
\T7- N-0088|. On oc about domuqr\/ 27, 2020, %he United

States Court of Appea\ for the Third Cireuit informed Yoour petitioner
Yhat o notice of appeal, rc{jcrr\n\g to the Civil Rule 60 petition(s),



stadi ng that -

“ Aa appeal has been {iled {com the {inal
Petition foc writ of hobeas cocpus £
Seetfon 2254 oca related motio

order of $he Distriet Cooct demlin o

fed pursvant to 28 (.S, ¢. Section 2241 oc
n {ifed pursvant to Fed. R. ¢iv. P. GOCb).“

It s obvious that the petition was a Civil Ryle 60 ?ctms pursvant fo +he Fed.R.

Civ. P Aad, Hhecedore neithec fhe district cooct nor the court of appeals can
§eign ignorance fo fhe fack thot the G“ﬂ\g was NOT q \C\’h'flg in pursuvance o

any Fedecal Role of Appellate Procedure. The district court rechofac‘rcr'lzfid_
the Civil Rule 6o petition as a nofice of appeal, and filed the same in the

court of appeals on Janvary 17, 2020, noerins‘randin\g - Additionalls e
oppacent lack of jurisdiefion in +h{;¢ Covrt of appeals did not defec Hhat
cour ¥ from en*ec%q’ming the matter i€ the petitionec pays o $ 550,00 fee o
a0 application for leave fo proceed ln Forma Pao pecis in the action (See 20-
1125) i+ knows Yhe jurisdiction is ‘womﬁnﬁ.

Questions Presented

1, Whethec the disteict court shoold have {ifed the Peti

tioner's Civi|
Role 60 petition as a notice of a

ppeal In the couet of appeals P
L. Whether the court of appeals (U.S.C,(—\.3> has jocisd
entectain o Civil Rule 6O petition that was filed pursvant to the.
Fedecal Rules of Civil Procedore s of fhe district coort P
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The parties that 4o not oppear in the caption of the ackion on the
covec page ace all listed below as the pacties to the Proceedina nthe
court whose juégme\r\)r(s) 1S the sobyect of this \DCH’HOY\.

1) United States Districk Court Judgﬁ John B, Jones I for
The Middie Districk of Pcm\&\{ \VQ“\Q(HQ((iSbU@),



2-) The United States Disteict Courd Chief juds& Chcisbp\\ﬁ( C.
Com\d)go( the Middle Disteict of ?ﬂ“ﬂs\/\vanicx (Hwﬁsbur& %rcmck>
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§ 90, 63 Stat. 102)

Fed i i
Q:A:(;Q\ Rules of Civil Proceduce 60 (Relief from q 3—“&3‘“@" of

Other

O\)iniovx(s) Below
Petitionec FCSP€C+-€U\\Y prays that o writ of mandamos issue +o the
lower disteict court to consider the claims raised vodec Civil Role 60
withoot c\e,\o.\{S with rcs&(d to the judgmeni' of that court

Thejudgm€ﬂ+ of the district couet for the Middle District of

PQ(\(\ Y\VCL‘\‘\Q_ OPP&O&' + U‘,S‘_ D- C,. M -D- P&. DOQkC"' N() l i - CVY ™~ 0088‘

Jucisdiction

This petition is broug\rﬁ' pursvant to, ondin accocd with, the Supreme
Couck Rule Sp&d?kd\y ot Rule 20.3@. 29 U.S.C. 1651 ¢a).

)



Si'od‘emeni- of the Case

On December 18,2018 #he United States Distriet Coort for the

Middle District of Pennsylvanlo, ( Harrisbur\g) enteced Cx'_:)udﬁmem‘

ENQE‘; 22549 habeag corpus

At Hhot +ime,1‘hc Pe’ﬁ‘rioncr) who 1's e
Prisoner ot the State Corcectional Institution at Coal Townsh
unable to receive leﬁq\ mail because of
thece(ore , Was nevee notified of the

denying the Petitioner, “LEVAR | pg SP

re(6e€ on Proce,dura\ SrovndS.

19, Was
prison m+¢“?€<‘€ﬂ€€55 and,

Judgment. Petitionec did provide he

district court with an alfernative location by whiceh, lcsal mail covld haye

hod been received as notice fo the Pe’riﬂoner, bot Hhe distriet court failed
of refuged o provide Such notice,

As o. resolt thereof despite numeroos Inquiries made by ocotside
?ac‘r'ch,HnerdSmemL was concealed from the Petitionec b\! the disteiat
court for more than three (2) months ,Mareh 25,209,

Since the disteict Court judgment glso
The Petitioner sent o \etter Yo +he Third Cireoit Co
the reasons for de\a\{ and \'npof‘m\"tzg the court +h

denied Petitionec o CoA,
ort of Apgea\s ebejn'i@
ot an Q??‘ICQ‘HOY} o &

ed as an application G
o COA,sua Sponte , by the court of agpeals (V.s.c.a, 3 Docket No. 19 -

iOBQ) ond denied b\/ a case d\‘sPoan"ve orcier. MNoceover, wohen the.

octroual Q@P\icaﬁon foc o COA was Sent to the cooct opagpeqls bhat
Court Qc\aman*\\/ held i1s decision fo cons

opplication e COA and amended the

fora COA)SUQ Sponte,
reheari 9.

COA was %r*\ncomin\c}, Thot letter was consteo

froe Pe‘ri‘rioner‘s letter as an
Petitionerls achvol application
as & Pe‘riﬁon for vc\near\'nﬁ. Then éeméd '

Petitioner then sought out a remed\[ With the Sopreme

(2)



Coort of the United States on the extraord; Nary Ciccomstances
Premised vpon the fact that Hhece is , to the pr

present dQ\/) Neither any
anSwec an the meaits of omy of Pe.ﬁﬁoner‘s claimg No

adjudication on the mecits ol aq
which was consideced

A oP\)us‘rice OwCPub},‘Q I}Y)POrfan ce unti|
this Court gave the lower coorts warcant 4o Circomvyent PQHHOY\ﬁr
claimg b\/ rcﬁzsmﬁ the Petitioner

t Dgcember 9,
Htioner

Cis there any
Y of Petitioner's ¢laimsg whatsoever,

2018 4hs Supreme Court of the United States refosed Pe

Cectiorar] on rehear (n\?)-
Thus; on December 12,2019, a Civi

putsvant to fhe Fedecal Roles of Civil Proc

District Court (N\.D..Pa.) fo notice tHhe court of defects in the record in

Q new action that requfre, o district courts judﬁmen+ on the mecits 10

the intecest o@\’)usﬁce_. The district court, (€€U$'\03 to make Q\}Udﬁmen“t

on {he, meqits, re-charactecized Petitionec's Civil Rule €0 os o notice of
ApPeal and filed the Same with the couct

Couct of QPPQQ\S) ﬁo+f¢fﬂ8
a notiee Oc‘QPPQQ\) did
PreSume to entectain it

| Rule ¢O petition was filed
edbre_ upon the United States

of appeals. However, tHhe

the petition (Fed.R.Civ.P. GO) 's in fact NOT
not cemand fhe Civil Role 60 petition bot
whece i} (g apparent fhe coort of appeals lack

jur[sdicﬁof\ of an a“(iged notice OPQPPea\ (See U.8.C.A. 3 Dockd— No. 20—
1125),

Reosons foc Cirqnﬂns H)e Weit

On Decembec 12,2019, o Civil Rule 60 petition was fited
porsuvant fo the Fedecal Roules of Civil Proce doce . The petition was
re-characterized as a notice of Qppeal)o\\ons wWith o petifion for o

thange of venve , recusal o?\judse,)cmd a0 prompt evidentiary hearmg )

3)



thea filed in the Thied Ciceuit Court of /\ppecﬂs in eccor. However,
because fhe court o(-"appea\s had decided to entectain the Civil Role
60 pefifion as o nofice of appeal (V.S.c.A. Dkt. 20-1125) in spite of
the previous appeo (v.S.C.A. Dkt 12-1663) on the same issves and
Qacjfs)*\‘ﬁ Petitioner is PfCJUd(QiQ\\\, de(a\,cc\ Proceedmg oo the
Peocedural and Sobstantive Faets instituted of the district coort s
becommg Ceivolous to seek any \’em&d\( feom his Cooct thaf hod

Q\reo\A\{ sanctioned Q)(ea{'a injustices of the Fedecal courts.

The petition notice the distcict couct of "queaca& mistakes in
Jvagmew’rs, ocrdecs or othec Parh% of the record and ewofls Hecein arism\%
From ovecsight oc omission . That section is headed “Mistake Un dex
Rule 60", Fed.R. Civ.P. €Ocy. The Petitioner here contends fhat becavse
of the Q\)Parenf mismo.no,\cseme,nf of Petitioner's hobeas Corpos n both
Hae Eastern and Middie pisjrric‘rs of PCﬂﬂS\"VQﬂ{OL) Aepriv{n\g him of
Pro‘cedwa\ and substantive due process, o pew Getion vndec Fed. R, Civ.
P. 60 was wstitoted rega(dmg fhe mismana ement of the AEDPA and
(:uvjrhcrmg misca«ia&ﬁ op\}us%(ce. Fed R.Civo P, 60¢ (60(q) may be

raised ot any ‘r(me.)
The reason for \ﬁnS\-'\jrqumg o new oction undec Civil Rule 60

< beeause the hc,\ea(\\[ ccconeons distriet COur‘r\“)uc\,sme.n\'(s) hove

been waccanted b\,ﬂppea\s Yoken ¥hereafter,and coneloded

ol ready o
2019 . Thecefore ,s1nce no Gppeal was. docketed oc

on Decembec Q, »
pending ,the new action 1s proped.

The pefition also notices the distriet coort, under Role 60, of

ﬂMs'SfePresenjra\Lior;‘, ’ Frau d“) ”M\'sapp\ica‘rion of Statote | newl\/
discovered evidence_J Void\’)udgmcnhand nadvertence jete. Fed .R. Civ.

()



P. 60.See e.9. Gonzalez v. Crosby) 125 §.Ct. 2641 (2005), 2645 (“Role 60()
allows a pacty to seek relief from a ﬁna.l\judsmcn’r: and request reopen {n\g of
his case , undec a limited set of ¢ciccumstances ...

A\Jr\\oQS\’\ fhere is no adjudications made vpon the mercits of any of
the Petitionects habeas claims, CAUTION had been faken o prevent other
\\m(s%aké“ of & second or Successive petition, The Petitioner had also faken
seeci&\ Coce Yo fﬁlﬂ his pefri‘r(on /’no more than a year offec the eer\{ of
H\nggmmf‘: Fed.R.Civ.P. GO, Thus, Your petitioner desecves meth\sﬁ)[-
Ciccomspection which would mandote the distriet coort to expedite
ceview and dotecmination on the mecits of Petitioner's Civil Rule 60
dc‘fﬂ'oﬂ vadec & new dockedt foc prompt disposiﬁon within 60 da\{S of’
mandamos or 8s if it had been dockefed on the date of ?iiin\g whichever ig
eaclier for d[-s?osmov\. See Fed.R. Civ. P. 60 ()(N.

Conclysion

With respect fo the misapplication of statute interalia, thecein-
stated, when a prisonec, especially one that is withoot any assistance of
a0 aHomq ,has shown reasonable diligence in Seekin3 celief based on
substantive and procedural lows,and when that Prisones can show ‘oot
rece is (uncqu_iVOqu P(obab‘c mecit to the unde(\inm\g c\a'\mg) the
district court undec Rule 60 &) to (eopen the habequUdﬁme“Jf oY
3(&W’r an immediate 6viden+(c1ry hearing for habeas relief, L"’J-Cberﬁ Ve
Health Secvices Acquisition Corp., 486 0.3, 847 (1988). Also, this Coort ha
Consistently fecognized that Rule 60 (b)) "fprovides courts with ounorH‘y
odequate to enable them fo vacajrcjud\c_)mcnfs\wh enever Such action is
appropriate to accomplish justice". Id. at 86y [qUOHnS Klapprott v. V.S,
335 U.S. 60l, 614~ 615 (1949) ]. |
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This Coort shoold +hecefoce grant s Pe{-;ﬁon pursvant o Fed. R,
Civ. P. 6o (d)(1), ete.

RcsPec+€tu.
"LEVAR LEE SPENCE "

Dote * Maceh 342020

All of the Foregoins statements are true and ¢orrect, subject to

actual innocence undec penoHy of Pe\jory. 28 U.S.C. 7y

()



