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INi THE

Supreme court of the united states

//

§|HRE: LEVAR LEE 6PE i
Ii!mm

WRIT OF MANDAMUS 10OH PETIT10M FOR A
THE UNITED STATES DISTRICT COURT MIDDLE DISTRICT OF

PERMMLVAKlA

filed
MAR 04 2020

PETITION"'FOR- WRIT OF MANDAMUS
■SyP^EMEcnm^g^

Ttic party name A in -Vine. above- cappioned action \c (X vsiaVe 

'inmate> designated LEVAR LEE SPENC E ^ confined within TKe State
Coal Tw p.Correctional Institution at COAL iOWMSHlP^ \ Kelley D 

Pennsylvania
United Stapes District Coort for Pne Middle Dutrict of?

nve )3

peTiiions Pbis Court f writ of naandamoS To Ptor aj •e
ylvaniadenns

at 228 Walnut SPreef, Harci sburg > Pennsylvania

On December \&} 2018 a Federal Rul
pt+ltion,along wfH, pctiWfor change recoial o(-

Prejudicial officeYfand for a prompt evidenPi

f C ivil Procedure bOe o)

ary bearm was
-filed \o re

courT^ judgment aP Docket Mo 

anuary 27, 102O,Pbe Unifed 
Sialei Court of Appeal for tf e TWd Circuit Informed Y

appeal, referring to tKe Civil Rule to petition©,

H- CV-0088L On or aboup J

pePi pi onerour
PPaP a noPiee of



bhai :

Aa appeal has been filed f
rf „;T ' ”*r -f ^Di*"1 c-*

Seeblon X25H

ytng a 

on 22MI or
pursuanbbo Fad. R. Civ. P. 60<fe)."

pursuanb bo 28 U<S. C. ^ecb(
relabed mobion ffledor a

lb is obvious bhab bfe peblbion 

C iv- VL An A) bherefoee.) netbhec bV>tL disbricb Courb
was a "ed. R.

rior bhe Courb of appeals Can
fei^n ignorance bo bW facb bhab bhe filing was NOT a filing fn pur>suanC€ |Q 

any federal Role of Appellube Procedure. The disfncf courb recbaracberi2ed 

bbe Cbvi I Rule 40 peblbion as a nobice of appeal, and filed bh 

Courb of appeals on January 17,2020) nobwlbhsband
e sam e in bhc

'RS e Addibionally ) fbe 
ap?<Xfewt lackofjorisdictioninthe Court of appeals did not deter that 

C.oofV from entertaining the barter "if” the petitioner pa^s a $ 550.00 fet or 

ao application for leave to proceed W Forma Pauperis In the action (Set 20- 

U15) it kriotos fie jurisdiction is wantina.
O

Questions Presented

1, Whether the district Court should have tiled the Petit 

Rule to petition as a notice of appeal in the Court of a

2. Wbebber Courb of

<°ncrC CiVil 

pP^alvS ?

appeals Cu-S»C.A.3) has jonl s'dicbfon Jo

fifed pursuanf bo -ff 

Federal Rules of Civil Procedures ab bhc dlsbncf court ?

«^fbaina Civil Rule fO peflbion bhab was

LisJ of Parties

\he parties bhab do nob app

pciQje are all lisbed helow as bine parbies bo bbe proceeding \nbh<. 

Courb u^hose dudgWenb(s) is bhe Suhjecb of bhis pebi+lon.

Q United States District Court J^e 3oy,A t ^ones jjj; &r

the /Aiddlc bbstrief of Peandy WamaCHarosburg ),

bine capblon of bW acblon on bhe.ear in

cover



<Sba.^e.s 'D'S'tf'Cd Cour-V Chief Joba^. CWi^sbophef C. 

Co'cvn-eCy Cor -VW bis-Vricd- of ?£<vosjWama (Harrisbot^ fW\cb).

Relafod C
V- Crosby, 12.5 S.CV. 2tMI (2005)
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§ GS Shx-h 102)

federal Rul 
Order)

"T Civil Procedure (oO (^Relief fces o Judgment oronr> q

'“‘cixtirfCrF^tr1 o,""3kts °">T,mi„3 „„a E«i*„fM ~ “
C<1) OVK “

Missions. 

Proceed\r>
O'

ef Powers +o Grorn^ Re|leC

Other

Opinion(s) &e\ow

Pe+ifloner respectfully prays that a writ of mandamus issue to the

raised under Civil Rule CO 

w,Wv3u* ieAays wiff, regard +o +V judgment of ^a+ Cour|_

The joAynenf of ff e district coord for +fe Middle 

Pennsylvania appears af U.S. D.C. M.D.Pa. tWkef No U-cv-00881, 

SPENCE v. MC&1NLEV, en+ered on Decoder \8,2o|8.

Jurisdiction

\ Inis petition is brought pursuant hoj and in accord withy the 'Supreme. 
Court Rule specifically ah Rule 20.3(a). 2£> U->S.C. 1651 ca).

lower district court to Consider the claims

District of

0)



Statement-of the Case

„ ,,, D*‘“^ l8.2«,Stafe, Outrtrt C„,4r tu
' 1 pi (H“rr'sk“'3> “*<«d »LEMRlee5pewe. 22ji f

"1 ~ rr r3 ■At ,ut p«~, ~k“».pn^„ ^ 4, s«e ^ Witu)ion ^ 

v„bk to ra«„e l,s«l ™,| ktt„e rf priso„ *

j - t . , . . y ^3rneP^* ’ttilionec did provide He.
district court with 0.0 alternative location by *,hich I , ,

oltrrir.!;!! p'Wi°ner> l“*,w *** £+£.1

de

As a resull Hereof} despite
parfieSjIhe jodgmenl

more than three (3) months .lAarch 25,2019.

•Since the district Court judgment also denied Petit 

Pdttionec sen| a letter k He Third Circoil Co 

•VVne reasons fir delay and informing He Courf Hat 

C0A5. was Gorlin

numerous inquiries ™ade ty oo+side 

ly He dislriclConcealed from He Pettlwas (oner
Courf -for

ioner a Co A
orl of Appeals explain in 

pplicafion -ft
53ar> a r a

comtncy Thai letter was Coosttoed
Ov Co/^sua Sponlc j ky He Coori of appeals (u»

Iwu dria br t ^ w oraer- +wactual Of plication &r a CO A was Sent to the court 

court adamant^ held its decision to Construe Petit 

application-fir CoA awd

^an application fi
S.C.A„ 3 Docket No. -

of appeals Ifal

ionerls letter as an
amended He Petitioner's aeWl

petition fir rein earing, Then denied
appl i ca_l( onfora COAj 

rehearing.
3pon|ej asSua a

Petttioner Hen souyht out a remedy with the. -Supreme.

(2)



Good of de United States on de extraordinary eircomsW. 

prtm,sea open the feet dal dere is, d the present day, neither am 

"fT on de mead of any of Petitioner* claims J{& ^

adjudication on the mend of anv of PV4-™ , , ■ , /»wflf2 T "*'"s
Ifis Good ^ave the lower coord warrant V Public l(T°rtanc«. uoli I

11 7'kjp«t>w«„v rmed y.cZZ7!fb<flTTlot^d.s Supreme Court of de United Sdf« ref,Sed p£+L CemWr^ 

C echoran on rehear in a.

Tift us

/

an y

oner
13

December d^old a Civil Rolon 40 petition was Pried

-- °",w
a new action that re in the record in
j, . ClUlre a ^'Sdiol Court Is judgment on fVic merits in
+Ht interest of justice. The. district court, refusing to make, a ju<W«t
on dt merits, re-characterized Petitioner's Civil Ruk 40 °
a?P£al and Filed the. Sa

as a notice. oF
me with the Court of appeals. However, the

°or o appeals, noticing de petition (Fed. R.Civ.P. feo) is in fact NOT

pPI‘IX Tk’diPtreTd +wCrvflRo,et0P^ioo^Lid f / n A T 4 “aPf*fe"+ *«■ Court of appeals lack 

S °n ^ " Ke °faPPeal C^0.S.C.A.3 Docket No 20-

Reasons for Granting the Writ

n December 12,201^ a Civil Role (.0 petit,

pursuant to the. Federal Rules oF Civil Procedure. The pe+ition 

re-cWac+erized as a notice of appeal, along with a petition for a 

Change. oF venue > recusal °Fjudge}and an prompt evidentiary hearing ■>

0
was fled

was
on

(3)



then filed in Thirci Circuit Court of Appeals in error. However) 
because the court of appeals had decided to entertain He Civil Roi 

GO petition as a notice of appeal (^S.C.A. Dkt. 20-1125) \n spite oC 

the previous appeal fu.S.C.A. Dkt* It-lOkS) on Hoe same issues and 

facts j Hie Petitioner is prejudicial^ delated proceeding on the

d Substantive Facts instituted at the district court.H" 13Procedural an;
becoming frivolous to -seek from this Court that Fad

already sanctioned Greater injustices of the Federal courts.

The petition notice the district court of Mlerical mistakes in 

judgments, orders or other parts of the record and errors therein arising
from oversight or omission . "That Section is beaded Mistake Under 

Rule 4o\ Fed.R. Civ. P. bOcoo. I be Petitioner here contends/tWt because 

of the apparent mis man 

the Eastern and Middle Districts of PennsvjIvaniOLj depriving him of 

procedural and substantive due process)a new action under Fed.R.Cr 

P„ bO was instituted reapxrdino^the 'mismanagement of the AEDPA and 

furthering miscarriage of just ice. Fed. R. Civ. P. CO (a) (bO(a) ma\j be 

raised at an\f time.)
The reason instituting 

is because the "clearly erroneous' district Court judgment (s) have 

already been warranted bx, appeals taken thereof ter>and concluded 

December %20\^ . Therefore >since no appeal was docketed or 

pending }the 'new action is proper.
Tbe petition also notices the district court) under Role GO} of

* IA is re presen tat i on ) Fraud) fA is a ppli cation of statute } netoly 

discovered evidencCj void judgment) nod inadvertence^ etc. Fed-R. Civ.

os Vo botheti

IV.

a new action under Civil Rule CO

on

(H)



Crosby> 125 5.C+. 2GHI (2oo5},2GW-5 ("Rok 40Cb)p. GO. See €*Q)» Gonzalez. v. 
allows a parpy PoScek relief from a Anal jodgmenp; and recjuesp reopening of 

his cast)under a Umibed SeP of ciccumspanceS ).

MPhoqojn hhere is no ad^udi ca+ions made Upon Pbe merits of any of 

•|Pie PebiPionec's habeas claims^ CAOTIOM bad b 

"mistake" of a second or successive pePiPion. The PePiPioner bad also pakeri 

Special Care bo fde ^s p^tibion 

bhejudgmenp. FebvR.Cw-P. 40<e). Thus, Your pePiPioner deserves meamngfci 

Circumsptcpior wkkln would mandaPe Pbe disfriep CourP Po expedibe 

review and dePermmaPion on Pbe merips of PePiPionerls Civil Rok 40 

acPion under a new doekeP for prompp disposiPion wiPInm 40 day s oT 

mandamus or as if ib bad been dockebed on bbe dabe of filing whichever 

earlier -for dispoSipior>. dee Fed-R. Civ-P* 40(d)(1).

CoAclysfon

Paken Po prevenP opkefeen

year affec Pbe enbry ofno more Pban a

Wf+H respect to the misapplication of statute, mteralia., therein 

stated, when a prisoner, especially one that is without y assdspance of
an aPPomey ,bas shown reasonable diligence in Seeking relief based

-Subspanpive and procedural laws , and when PbaP prisoner can show Pbap 

Pbere is (

an

on

on Ams} Pbe.
disbrici courP under Rule 40(b)(4) P° reopen Pbe habeas jodgmenf 

grant an immediate evidentiary hearing for habeas relief. Liljeberg v. 
Health Services Acquisition Corp.,486 U.S. 847(188%). Also, this Court has 

Consistently recognized that Rule 60(0(0 "provides courts with authority 

adequate to enable them to vacate judgment/whenever Such action is 

appropriate to accomplish justice”. Id.at 864 [quoting K|apprott v. U.S. 

335 Ci.S. 6ol, 614-615 (I444)J-

or

(5)



TKt-s Court should therefore cjrant this petition pursuant to
Fed. R.

Ctv. P* ho Cd)( l)j etc e

Respectfully. 

"lEVAR LEE VENICE"

BY 'utm. fivnJUfo
/

Date • March 1.02.0

fin of the forgoing statements are true and Correct,sotject to 

«r>der penalty of perjury. 28 0,S*C. 17^4actual \nnocence

(fe)


