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2019 IL App (1st) 162302-U
No. 1-16-2302
Order filed August 30, 2019

Sixth Division

NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).

IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT
THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
) Circuit Court of
Plaintiff-Appellee, } Cook County.
)
v ) No. 14 CR 17869
DA
JAMES HEARD, )} Honorable ,
) Domenica A. Stephenson,
Defendant-Appellant. ) Judge, presiding.

PRESIDING JUSTICE DELORT delivered the judgment of the court.
Justices Cunningham and Harris concurred in the judgment.

ORDER

91 Held Defendant’s conviction for unlawful use of a weapon by a felon (possession of
firearm) is vacated because that conviction was for the same act as defendant’s
armed habitual criminal conviction. The case is remanded for sentencing on the
remaining conviction for unlawful use of a weapon by a felon (possession of
ammunition), which was improperly merged into the vacated conviction and upon
which the circuit court did not impose a sentence. The judgment of the circuit
court is otherwise affirmed, as the circuit court did not rule on defendant’s request
to proceed pro se, and defendant later acquiesced to representation by counsel.
Illinois Supreme Court Rule 472 prevents this court from addressm;, defendant’s
challenge to the fines and fees order. :
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92 Following a b.ench trial, defendant James Heard was convicted of armed robbery with a
fircarm, armed habitual criminal, and unlawful use éf a weapon by a felon. He received
concurrent sentences of 23 years’ imprisonment for armed robbery, 8 years for armed habitual
crir.ni'nal, and‘ 5 years for unlawful use of a weapon by a felon. On appeal, he argues that (1) the
circuit court erred by denying his request to proceed pro se, (2) his convictions for unlawful use
of a weapon by a felon and armed hafﬁtual criminal violate the one-act, one-crime rule, and (3)
he was wrongfully assessed a $5 ‘electror)ic citation charge, a $5 court.system charge, and various
* fines that were subject to presentence credit. We affirm in part, vacate in part, and rémand.
713 Defendant was charged by informatiqn with one count of armed robbery (720 ILCS 5/18-
2(a)(2) (West 2.0‘1_‘4)) (count- I), one count of armed habitual criminal (720 ILCS 5/24-].7(&)
(West 2014)) (count ]I), four counts of unlawful use of a weapon by e; felon (720 ILCS 5/24-
1.1(a) (West 2014)) (counts IiI throu‘gh‘ V1), four counts of aggravated uhlawful usé of a weapon
(720 ILCS 5/24-1.6(a)(1), (3)(A-5); (a)(1); 3)C); (a)(2), (3)(A-5); (a)(2), 3)(C) (West'2014j)
(counts VII through X), and one count of aggravated unlawful restraint‘ (720 ILCS 5/10-3.1
(West 2014)) (count X1), arising fromb an incident in Chicago on September 26, 2014. Cc;unt lU
~was for unlawful use of a weapon by a felon alleged poséession of a firearm, while count IV was
for unlawful use of a weapon by a felon alleged posseésion of ammunition. The State nol-prossed

counts V and VI for unlawful use of a weapon by a felon and proceeded on the remaining counts.

4 ~ On October 17, 2014, defendant’s first court date, the trial court asked defendant if he
had an attorney. and defendant responded, “Not today.” An assistant public defender told the

court, “I spoke with his family. They’re planning on hiring counsel for him but have not done so
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yet.” The court asked defendant to repeat himself, and defendant stated, *“I said not today.” Then,

. the court appointed the public defender “for today’s purpose.”

9 5 At a pretrial hearing on January 27, 2015, the assistant public defender told the court that

defendant wanted to represent himself. Then, the following colloquy occurred: .
“THE COURT: Are you an attorney?
* THE DEFENDANT: No,
*k¥
THE COURT: How far did you go in school?
THE DEFENDANT: I'm good enough to represent myself,

THE COURT: I didn’t ask you that..I’m sorry, you must have misunderstood.

You don’t decide. | decide. How far did you go in school?
THE DEFENDANT: 11th, 12th grade.
THE COURT: You don’t know?
THE DEFENDANT: 12th grade.
THE COURT: A second ago it was | ith;
THE DEFENDANT: 1 forgot already.
THE COURT: So, you did not complete high school. Did you go to college?
THE DEFENDANT: No.
THE COURT: Did you go to law school?

. THE DEFENDANT: No.
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THE COURT: And so you have a, at best, ju.nior year level of high school
education, is that correct? - | A

THE DEFENDANT: Yes.

THE COURT: And, sir, if you do represent [yourself], you are held to the same
standard as a licensed attorney in the State of Illinois. You are expected to know all the
rules of evidence, as well as legal and technical rquiréments that you are obligated to
follow. l. will not appoint stand-by Counsel at this time. Do you unde_fstand the charges
against you? |

THE.DEFENDANT: Yes..

| THE COURT:.*.** Why are you c;fthe opinion that you can represent you;self? '
" THE DEFENDANT: Because | feel | have the knowledgé.

THE COURT: Really? You are not a licensed attorney.

THE DEFENDANT: | don’t—

THE COURT: I'l £ake this under advisement. I'm not sure he understands. 1s
there family here for Mr. Heard? Come in, Ma’am.

. UNIDENTIFIED: Good moming,

THE COURT: Ma'am, did you .hire a private attorney?

UNIDENTIFIED: We tried to get one, your Honor.

THE (_;OURT: At this point I'm not going to allow you to represent yourself. You
are going to hire one? -
UNIbENTlF[ED: Yes.

THE COURT: [Ass'istanf publié defender], you remain on this 'until‘then.”

-4-
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96 At the next appearance on February 17, 2015, the assistant public defender moved fér
leave to withdraw, and a private defense attorney moved for leave to file an appearance. The trial
court asked defendant whether he wanted the assistant public defender to withdraw, and for the
private attorney to represent him. Defendant answered, *“Yes.” The court granted both attorneys’

motions.

€7 At a later hearing on Aprl 27, 2015, the pﬁvate defense attorney moved for( leave to

withdraw because defe;xdani had “failed to fulfill the agreement *** regarding the defense of this

. case.” The court asked defendant if he wished for his counsel to withdraw, and he answered
aﬁimati\;ely. The court granted the motion and asked if defendant had another attorney, or if
any family mgmbers were hiring ahothe_r attorney. Defendant answered, ;‘No, ma’am,” and so the
court stated it would appoint the public defender. Defendant proceeded to trial represented by an
assistant public defender, and a different judge tried the case.

A1I 8 -We set forth a brief éummary of the facts adduced at trial. Alex Rhodes testified that on
September 26, 2014, at about 10 a.m., he was on the southbound dreen Line train in Chicag{).
Three other people were in the train car, including defendant. Defendant stood by the doors in
the middie of the train car, observed Rhodes for less than a minute, and sat down a few inches
from Rhodes’s left side. Then, defendant pulled a firearm from his waist, pointed it at Rhodes,
and said, “Giye me yox;r phone and what'’s in yéur pockets.” Rhodes gave defendant an iPhone
and wallet, and defendént exited the train. Rhodes exited at 63rd Street and Cottage Grove
Avenue, and called tlhe police at his mother’s workplace.

19  When the police arrived, Rhodes told Officer John Block énd Sergeant Paz what

happened, and they used an application on Paz’s phone to determine the location of Rhodes'’s

-5-
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iPhone. Block drove Rhodes until Rhodes saw defendant and identified him to Block, Then,
police officers arrested and .s.earched defendant, and recovered Rhodes's iPhone and wallet.
" Rhodes conﬁmed that surveillance féotage from the train car, which the State published,
depicted defenda‘nf robbing him. . |
910 The testimony of Block and Chicégo police officer Andrews largely corroborate‘;i-
Rhodes’s account. And'rews added that he took defendant to the pblice station, gave him
Miranda warnirigs, and spoke with him in the presence of Block, Paz, and Officer Rivera.
Defendant told Andrews that he robbed Rhodes with a fircarm and then left the firearm at his
girlfriend’s sister’s residence. Andrews went to the resideﬁce and fouﬁd -a loaded firearm in what
appeared to be a “tote or *** clothes bin.”
%11  Chicago police detective Catherine Crow testified that at about 5:30 p.m., shé gave
defendant Miranda warnings and spok‘e with him regal;ding the events- from that moring.
Defendant told Crow a story similar to the one he téld Andrews. Then, an assistant state's
attorney arrived and typed defendant’s statement. Defendant made corrections to the statement
and signed ivt'.
9112 The State entered defendant’s statement into evidence, along with photographs of the
firearm and the footage from the Green Line. Additionally, the State entered a certified letterA
stating defendant lacked both a Firearms Owner’s Identification card and concealed carry
license, and certified copies of two of defendant’s prior convictions.
913 The court fourid defendant guilty of one count of armed robbery (count 1), éne count of

armed habitual criminal (count 11), two counts of unlawful use of a weapon by a felon (counts 111
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and 1V), and four counts of aggravated unlawful use of a weapon by a felon (counts.VII through

X), but acquitted him of one count of aggravated unlawful restraint (count XI).

§14 At a post-trial hearing, defendant informed the cc;un that he wanted t(; proceed pro se on
his posttrial motion. After extensive questioning, the court granted defendant’s request, finding it
was made knowingly and intelligently. During the hearing on défendant’s motion for new trial,
defendant alleged, in relevant part, that the judge who presided over pretﬁal proceedings had
denied his right to self-representation. Defendant argued that th¢ previous judge “aﬁdressed” his
request to proceed pro se but determined it was not in his “best interest” .to represent himself and
asked his mother to hire an attofney for him. Defendant explaiﬁed that he had learned from
research that he was “not supposed to continue to go back and forth about the denial,” so wheﬁ
the judge denied his request, he “didn’t keep arguing or dispute it.” Rather, defendant *just went
along with it and breserved the issue on the record.” The judge continued the hearing to obtain a
transcript of the pretrial proceedings.l
915 On alater court date, defendant argued that the pretrial judge erroneously denied his right
to proceed pro se because he made his request of his “freewill,” and thérefore, his “technical
knowledge bears no relevance on [his] right to represent [himself].” The State maintained
defendant’s request was equivocal, and noted that afier the court took the matter under
advisement, defendant did not raise the issue again, and instead, proceeded to trial with counsel.
916 The court reviewed the pretrial. transcript and observed that the previous judge *“was
under the impression that [defendant] didn’t understand what was going on that day and held it to
a future day for family or someone to hire *** a private a(tome.y." The court then noted thét

defendant later hired a pﬁvate attorney and did not request to proceed pro se again until
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fegeiving a conviction. The court concluded that defendant did not ﬁn'equivocally request to
represent hirﬁself, and denied his mdﬁon for new trial.
917  During sentencing, the court vacated defendant’s four convictions of aggravated inawfﬁl
use of a weapon, and merged defendant’s conviction of unlawful use of a weapon by a_felon
based on possession of ammunition (count iV) into the conviction of unlawful use of a weapon
by a felon based on possession of a firearm (count 111). The court imposed concurrent sentences
of 23 slears’ imprisonment for armed robbery, which includéd a 15-year firearm enhancement; 8
years’ imprisonment for armed habitual criminal; and 5 years’ imprisonment on count 111 for
unlawful use of a weapon by a felon. The court did not impose a sentence on count IV for |
unlawful use or possession of a weapon by a felon, and the State did not object to its merger into
c-ount III. The fines and fees order charged defendant a total of $544 and reflected 747 days 6f
available presentence credit.

~ 918 - On appeal, defendant first argues that the court committed structural error by denying his
request to proceed pro ;se. The State responds that tﬁe court did not depri‘ve defendant of h'is rigﬁt
to self-representatioﬁ where his request to prdceed pro se was not uhequivocal, the court did not
rule on rhis request when it was made, and defendant abandoned the request when he later agreed
to be represented by counsel.
119 | Under the sixth amendment to the United States Constitution, a criminal defendant has a
right to self-representation. Faretta v. California, 422 U.S. 806, 819-20 (1975); see U.S. Const.,
amend. VI. However, “in order to represent himself, the accused must knowingly énd
intelligently forgo™ the relinquished benefits traditionally associated with the right to counsel.

(Internal quotation marks omitted.) Faretta, 422 U.S. at 835. Specifically, the accused *shouid

-8-
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be made aware of fhe dangers and disadvantages of self-representation, so tﬁat the record will
establish that he knows what he is doing and his choice is made with eyes open.” (Intem%l
quotation marks omitted.) /d. A defendant’s assertic;:ns of his right to self-representation “must be
clear and unequivocal, not ambiguous.” and a defendant waives that right “unless he aniculately
and unmi;takably demands to proceed pro se.” (Internal quotation marks omitted.) People v.
Burton, 184 111. 2d 1, 21-22 (1998). The purpose of requiring an unequivocai request is to “(1)
prevent the defendant from appealing the denial of his right to self-representation or the denial of
his right to counsel, a'nd (2) prevent the defendant from manipulating or abusing the system by
going back and forth between his requeét for counse!l and his wish to proceed pro se.” (Internal
quotation marks omitted.) People v. Baez, 241 111. 2d 44, 116 (2011).

920 In determining whether a defendant’s request for self-representation is ‘clear and
unequivocal, *a court must determine whether the defendant truly degires to represent himself
and has definitively invoked his right of self-representation.” /d. The determination turns on “the
particular facts and circumstances of [the] case, including the background, experience, and
conduct of the accused.” People v. Lego, 168 111, 2d 561, 565 (1995). “Courts must ‘indulge in
every reasonable presumpfion against waiver’ of the right to counsel.” Baez, 241 1ll. 2d at 116
‘(quoting Brewer v. Williams, 430 U.S. 387, 404 (1977)). Even where a defendant gives “‘some
indication” that he wishes to proceed pro se, he may later acquiesce to representation by counsgll
“by vacillating or abandoning an earlier réquest to broceed pro se.” Burton, 184 111. 2d at 23.

921 The denial of a defen;iant’s right to self-representation is a structural error that requires

automatic reversal, regardless of prejudice. People v. Pitchford, 401 111, App. 3d 826, 836-37
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(l2010)'. We review a trial court’s denial of that right for abuse of discretion. Baez, 241 111. 2d at
116.

922 Baez is instructive in applying these principles to this case. There, the defendant
requested to proceed pro se, and the trial court advised against it, but told the defendant, “if you
decide to represeht yourself aga'inst my advice, *** that’s what you will do.” (Internal quotation
marks omitted.) /d. at 65-66. The trial court then told the defendant to discuss the case once more
with his counsel, and if he still wished to proceed pro se on the next coﬁrt date, the court would
admonish him and ailow him to do so. (Intemal quotation marks omitte‘d.)' Id. at 67. At a later
appearance, thev trial court djd not ask defendant whether he still wished to proceed pro se, but
defendant stated, “And 1 agree to have counsel represent me.” (Iﬁtemal quotation marks
omitted.) /d. at 68.

923 On appeal, the supreme court rejécted the defendant’s argument that the tr.ial court should
have granted his request- for self-representation immediately. /d. at 117. Rather, the supreme
court stated that “the [trial] court had an obligation to make defendant a\'vare of the dangers and
disadvantages of self-represematioh,” and “did not abuse its discretion when it asked defendant
to .meet with his attorney again before making a final decision.” /d. The supreme court also
obseﬁéd that defendant later withdrew his request and acquiesced to representation by counsel,
and did not make further requests to proceed pro se. Id. at 118-19. Accordingly, the supreme
court concluded that the trial court did not abuse it.s discretion by failing to allow defendant to
represent himself. /d. at 119.

924 Here, on. deféndam’s first court date, October ll7, 2014; the couﬁ asked if hé was

represented by counsel, and he stated, “Not today.” An assistant public defender told the court

-10-

. SUBMITTED - 6694973 - Alicia Corona - 9/24/2019 2:16 PM



125309

No. 1-16-2302

that defendant’s family was planning on hiring an attorﬁey but had not done so yet. Later, on
January 27, 2015, defeﬁdant requested to represent f\imself, and the trial court questioned him
regarding his legal training and whether he understood the professional standards to which.he
would be held. Defendant responded that he did not have a legal education but could represent
himself because he felt he “[has] the knowledge.” Then, the trial court took the request under
advisement, stating, *“I'm not sure he understands.” Defendam’s family member informed the
trial court she intended to .hire la private attorney to represent defeﬁdant. The court téld
defendant, “Ar this point I’'m not going to alléw you to represent yourself."‘ (Emphasis added;) '
The couﬁ knew. that defendant had waited more than three m-onths for his family to hire a.private
attorney, and it was réasonable for the couﬁ to ensure defendant’s request was' not rash or merély :
the result of frustration. Therefore, the court act-ed appropriately where, és in Baez, it declined to
immediately determine whether defendant truly wanted to represent himself. /d. at 117-18°
(“ *[T]he trial court made a reasonable presumption against defendant’s desire to waive counsel
and not grant his request to procéed pro se until it was sufficiently satisfied that those were in
" fact defendant’s wishes.’ * (quoting People v. Mayo, 198 111. 2d 530, 539 (2002))).
9 25 Notably, at another appearance, the assistant public defender sought leave to withdraw,
and a private defense attorney sought leave to file an appearance. Defendant affirmatively agreed
to the private defense attorney’s representatipn and therefore, as ip Baez, acqu‘iesced to
representatidn by counsel. /d. at 118-19. Further, when the private attom'cy sought to withdraw
due to defendant’s failure *“to fulﬁli the agreement,” defendant.did not seek to proceed pro se,
but rather, allowed the court to appoint him an assistant public defender. Accordingly, the court

did not abuse its discretion by not granting defendant’s request for self-representation
-1 -

SUBMITTED - 6694973 - Alicia Corona - 9/24/2019 2:16 PM



125309
No. 1-16-2302

immediately, and the record shows that defendant abandoned the 4request when he later
acquiesced to representation by two different attorneys.

926 Next, defendant argues, and the State concedes, that his convictions for unlawful use of a
weapon by a felon and armed habitual criminal violate the one-act, one-crime rule. |
927 Defendant did not raise his one-act, one-crime claim in the ‘circyit court, and has therefore
forfeited the issue. People v. Harvey, 211 111. 2d 368, 388-89 (2004) (finding a one-act, one-

crime claim was forfeited where the argument was raised for the first time on appeal).

Nonetheless, an alleged one-act, one-crime violation “affects the integrity of the judicial process,

thus satisfying the second pfong of the plain error rule.” /d. at 389. Accordingly, the pl.aih-error
exception to the forfeiture rule applies to violations of the one-act, one-crime rule. In re
Samantha V., 234 111, 2d 359, 378-79 (2009). We therefore considef defendant’s claim on the
merits. |

928 Under the one-act, one-crime rule, a defendant may not be conviéted of mulﬁple offenses
“based on precisely the same physical act.”” Harvey, 211 1il. 2d at 389 (citing People v. King, 66
1. 2d 551, 566 (1977)). We must first determine whether “defendant’s conduct cbnsisted of
separate acts or a single physical act,” as multiple convictions based on the samé physical act are
improper. Pebp)e v. Rodriguez, 169 Tl. 2d 183, 186 (1996). If the defendant committed multiple
acts, we must then determine whether any of the offenses are lesser included offenses and, if so,
multiple convictions are improper. /d. The proper remedy for a one-act, one-crime rulé violation
is t6 va;ate the less serious offense, and impose sentence on the more serious offense. Samantha
V., 234 1Hl. 2d at 379. We review an alleged one-act, one-crime violation de novo. People v,

Almond, 2015 IL 113817, § 47.

-12-
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929 We agree with the parties that ;!efendant’s armed_habitual criminal conviction (count 11)
and his conviction for unlawful use of a weapon by a felon conviction (count 111) violate the one-
act, one-crime rule, as both convictions are based upon defeﬁdam’s possession 6f the séme
firearm. People v. West, 2017 IL App (1st) 143632, 25 (finding an arméd habitual criminal
conviction and aggravated unlawful use of a weapon by a felon conviction violated the one-act,
one-crime rule where they were based on the defendant’s possession of the same firearm). “In
determining which offense is the more serious, a reviewing court compares the relative
punishments ‘prgscn_'ibed by the legislature for each offense.” People v. Artis, 232 111. 2d 156, 170
(2009). Defendant’s conviction for armgd hébitual criminal is more serious because it is a Class

X felony, while his conviction for unlawful use of a weapon by a felon is a Class 2 felony. 720

ILCS 5/24-1.7(b) (West 2014) (armed habitua_l criminal); 720 ILCS 5/24-1.1(¢) (West 2014 |

- {(unlawful use of a weapon by a felon). Therefore, his conviction for unlawful use of a weapon by
a felon (coupt 1) must be‘ vacated. |

930  In this case, the circuit court merged defendant’s conviction for unlawful use of a weapon
by a felon predicated on possession of ammunition (count 1V) into his conviction on count III,
unlawful use of a weapon by a felon predicated on possession of a ﬁrearm. Because count IV
was based on an act of possession separate from the act hnderly'ing tﬁe armed habitual criminal
count and count 111 for unlawful use of a weapon by a felon, it does not violate the one-act, one-
crime rule. Consequently, the merger of count IV into count 1I1 was improper. Almond, 2015 IL
113817, 948 (finding convictions for the possession of a firearm and the possession of

ammunition concerned separafe acts and did not violate the one-act, one-crime rule).

-13-

SUBMITTED - 6694973 - Alicia Corona - 9/24/2019 2:16 PM



125309

No. 1-16-2302

1[}1 The parties dispute the proper remedy for this circumstance. The State argues that upon
vacating the judgment on count IlI,.we should remand the case with instructions for the court to
impose sentence on count IV. In his reply brief, defendant asserts that this court lacks
jurisdiction to order the entry of judgment on count IV, which was not part of the final order on
appeal. |

132 - {llinois Supreme Court Rule 615(b)(2) (eff. Jan. 1, 1967) provides that a reyiewing court
may “set aside, affirm, or modify any or all of the proceedings subsequent to or depéndent upoh
the judgment or order from which the appeal is taken.” Generally, the appellate court’s
jurisdicﬁon “extends only to final judgments,” and “there is no final judgment in a crfminal case

unless sentence has been imposed.” People v. Releford, 2017 IL 121094, § 71. Thus, in Releford, '

the defendant appealed from both sentenced and unsentenced convictions, and the supreme court . .

found the appellate court lacked jurisdiction to rule on the validity of the defendant’s

unsentenced convictions. /d. § 75. However, Releford recognized an exception to this principle,

established in People v. Dixon, 91 11l. 2d 346 (1982), where a trial court determines, “albei;

incorrectly,”‘ that a sentence could not be imposed on a lesser offense, which the court
erroneously merged into another offense. Relerford, 2017 IL 121094, § 74. In such a case, a
reviewing court’s jurisdiction is “limited to ordering a remand for imposition of sentences on the
lesser convictions,” so long as the reviewing court is not deciding “the validity of defendant’s
unsentenced convictions.” /d. 9 75.

933 ' In Dixon, the trial cogrt merged two of the defendant’s convictions into two other, more
serious convictions, but did not impose senltence on the lesser offenses. Dixon, 91 Il 2d at 349. _

The defendant only appealed the sentenced convictions. /d. at 353. The appellate court reversed

-14.
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in part énd affirmed in part, but .refused to remand the case for senténcing on the two merged

: convictions. /d. at 349. Before the supreme court, the State argued that the appellate court should
have remanded for sentencing on the merged convictions. /d. at 351, The defendant argued that a
reviewing court lacked jurisdiction to entertain the State’s argument,'as the convictions that
m'eréed were nonfinal orders. Because the defendant had not challe;nged their propriety, he
asserted that remanding “would effectivély'broaden the right of the State to appeal.” Id. at 351,
353. -

934, The supreme court in Dixon noted that “the trial judge’s failure to impose sentence on
defendanf’s convictions for mob violence and disorderly conduct stemmed fr‘om his belief thét
they merged into the other two offenses upon which he did impose sentence.” Id. at 353. The
counts that were merged and the counts that were senténced “arose from a series of separate but
closely related acts,” and “the failure to impose sentences upon the two unappealed convictions
had been intimately related 10 and ‘dependent upon’ the appealed convictions withip the meaning
of ‘Rule 615(b)(2).” Id. The court additionally noted that barring the appellate court from
remanding the cause for sentencing on the’ merged counts “could have mischievous
consequences,” as the merged crimes “could go unpunished.” /d. at 354. Accordingly, the court
iﬁ Dixon concluded that the appellate court “was authorized to remand the cause for imposition

of sentence.” /d. at 353-54.

935 Here, the trial court sentenced defendant on count III, but merged count IV without
imposing a sentence on it. However, counts 11l and IV were not based on the same act, as they
respectively concerned the possession of a firearm and ammunition. A/mond, 2015 IL 113817,

4 48. Therefore, as in Di;\'on, the merger was improper. Also as in Dixon, counts III and IV

-15-
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concerned separate but closely related ac.;ts, and the court’s failure to impose a sentenée on the
count IV conviction was “intimately related to and ‘dependerit upon’ the appealed convictions
within the meaning of Rule 615(b)(2).” /d. at 353. Although the State did not raise the improper
merger before the trial court, and therefdre forfeited the issue, forfeiture is a. limitation on the
parties and not a reviewing court, See People v. Yaworski, 2011 IL App (2d) 090785, 9 ]O
(reinstating a conviction that was improperly' merged despite the .State’s forfeiture). Accordingly,
* we remand the case fof sentencing on the count 1V conviction for unlawful use of a weapon by a
felon predicated on possession of ammunition.
1136 Notwithstanding, defendant relies on People v. Cast[eberry, 201'5 IL 116915, for the
assertion that the State lacks standing to seek the imposition of a new sentence on appeal. In
Castleberry, the defendant appealed the imposition of a 15-year enhancement on one of his two
convictions, and the State argued that both convictions should have received the enhancement.
Id. 5. This court ordered the trial court to enter the mandatory sentence enhancerﬁent as
requestéd by the State. /d. The Supreme Court held that the State’s argﬁment amounted to a de
facto cross-appeal from defendant’s sentence, which, under Illinois Supreme Court Rule 604(a)
(eff. July 1, 2017), the State cannot attack on either appeal or cross-appeal. Id. 1H[21-22.
Additionally, the court observed that Rule 615(b) “cannot be read as graﬁtingé plenary power to
the appella'te court to increase criminal sentences.” /d. § 24. Considering these principles, the
supreme c'oun.held that the appellate court “had no authority *** to vacate the circuit court"s
sentencing order” in response to the State’s request to increase the defendant’s criminal sentence.

1d. 925.
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937 We note that Castleberry expressly distinguishéd itself from People v. Scott, 69 Il1. 2d 85
(1977), which is much more similar to the case at hand. In Scott, the circuit court merged the
defendant’s aggravated kidnaping conviction into his répe conviction without imposing a
sentence on the merged conviction. /d. at 86. The appellate court remanded the case for
- sentencing on the aggravated kidnaping coﬁviction after determining it did not concern the same
conduct as the rape conviction. People v. Scorr, 45 1ll. App. 3d 487, 491., 493 (1977). The
supreme court found that “in ordering the imposition of a sentence on the conviction on which no
sentence had previously been imposed the appellate court did not increase the defendant’s
punishment.” Scort, 69 1ll. 2d at 88. Rather, the supreme court held that “[t]he effect of the
remanding order for the imposition of sentence is to complete the cir_cuit‘court’s order and render
'the judgment final.” 1d. at 89. Accordingly, the supreme court affirmed the appellate court’s
order remanding the case for sentencing on the merged conviction. /d. |
38 Here, we are not inc;easing defendant’s Sentenée, as the reviewing court in Castleberry
did when jt ordered the circuit court to impose sentence enhancements on the defendant.
Castleberzjz, 2015 IL 116916, 19 6, 20, 24-25. Rather, the effect of this order “is to complete thé |
circuit court's order™ (Scott, 69 111, 2d at 89), as the trial court did not impose a sentence on count
IV based on its belief that count IV had been merged (Dixon, 91 111. 2d at 353). In keeping with
Dixon and Scott, we ﬁrid.the proper remedy is to remand the case for sentencing on count IV, so
that defendant’s judgment may be rendered final. Scorr, 69 11. 2d at 89. Accordingly, we vacate
defendant’s conviction for unlawful use of a weapon by a felon predicated on possession of .a
firearm (count 1II), and remand the case for sentencing on his conviction for unlawful use of a

weapon by a felon predicated on possession of ammunition (count [V).
-17-
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139  Lastly, defendant asserts that he was wrongfully assessed a 35 electronic citation charge
(7_05 ILCS 105/27.3¢ (West 2016)) and a §5 court system charge (55 ILCS §/5-1101(a) (West
2016)). He also asserts that he was entitled to presentence credit under section 110-14(a) of the
Code of Criminal Procedure of 1963 (725 ILCS 5/110-14(a) (West 2016)) for the following
charges: a $50 court system charge (55 ILCS 5/5-1101(c) (West 2016)), a $15 State Police
operations charge (705 ILCS 105/27.3a(1.5) (West 2014)), a $25 clerk'automation charge (705
ILCS 105/27.3a(1) (West 2014)), a $2 Public Defender Records Automation Fund charge (55 -

ILCS 5/3-4012 (West 2016)), a $2 State’s Attorney Records Automation Fund charge (55 lLCS .

5/4-2002.l(a) (West 2016)), a $15 document storage charge (705 ILCS 105/27.3c(a) (West

2014)); and a $190 felony complaint filed charge (705 ILCS 105/27.25(w)(l)(A) (West 2014)).

q 40 On February 26, 2019, while this appeal was pending; our supreme court adopted new
lliinois Supreme Court Rule 472, which sets forth the procedure in criminal cases for correcting

sentencing errors in, as rélevant here, the “impbsition or calculation of fines, fees, and

assessments or costs.” 111. S. Ct. R. 472(a)(1) (eff. Mar. 1, 2019). On May 17, 2019, Rule 472

was amended to provide that “[i]n all criminal cases pending on appeal as of March 1, 2019, or

appeals filed thereafter in which a party has attempted to raise sentencing errors covered by this

rule for the first time oﬁ appeal, the reviewing court shall remand to the circuit court to allow the

party to file a motion pursuant to this rule.” Ill. S. Ct. R. 472(e) (eff. May 17, 2019). *No appeal

may be taken” on the ground of any of the sentencing errors enumerated in the rule unless that

alleged error “has first been raised in the circuit court.” Ill. S. Ct. R. 472(c) (eff. May 17, 2019).

Therefore, pursuant to Rule 472, we “remand to the circuit court to allow [defendant] to file a
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motion pursuant to this rule,” raising the alleged errors regarding fines and fees. Ill. S. Ct. R.
472(c) (eff. May 17, 2019). |

41 In summary, we vacate defendant’s conviction for unlawful use of a weapon by a felon
predicated on po.ssession of a ﬁrearm (count III), remand the case for sentencing on hi.s.
conviction for unlawful use of a weapor'; by a felon predicated on possession of ammunition

(count 1V), and affirm the circuit court’s judgment in all other respects.

942 Affirmed in part, vacated in part, and remanded.
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