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THE THIRTEENTH COURT OF APPEALS

13-14-00133-CR

Reynaldo Alberto Cantu
V.
The State of Texas

On Appeal from the
24th District Court of Calhoun County, Texas
Trial Cause No. 2013-08-7359

JUDGMENT
THE THIRTEENTH COURT OF APPEALS, having considered this cause on
appeal, concludes that the judgment of the trial court should be AFFIRMED. The Court
orders the judgment of the trial court AFFIRMED.
We further order this decision certified below for observance.

January 11, 2018



NUMBER 13-14-00133-CR

COURT OF APPEALS
THIRTEENTH DISTRICT OF TEXAS

CORPUS CHRISTI — EDINBURG

REYNALDO ALBERTO CANTU, Appellant,

THE STATE OF TEXAS, Appellee.

On appeal from the 24th District Court
of Calhoun County, Texas.

MEMORANDUM OPINION

Before Chief Justice Valdez and Justices Contreras and Benavides
Memorandum Opinion by Chief Justice Valdez

Appellant, Reynaldo Alberto Cantu, was convicted of continuous sexual abuse of
a child, a first-degree felony. See TEX. PENAL CODE ANN. § 21.02(b) (West. Westlaw .
through 2017 1st C.S.). Appellant received a life sentence. By one issue, appellant
contends that the evidence is insufficient to establish that multiple acts of sexual abuse

occurred within a period of thirty days or more. We affirm.



I BACKGROUND

N.S.’s mother testified that she started dating appellant who subsequently moved
into he_r residence. According to N.S.’'s mother, she left N.S. alone with appellant at their
residence, and she was away for approximately fifteen minutes.” N.S.’s mother testified
that when she returned, she found appellant sitting on a coffee table not wearing any
pants or underwear, and N.S. was sitting on the cpuch in front of him. N.S.’s mother
stated that appellant “said that he was sorry,” and “that he didn’t hurt her.” N.S.’s mother
testified that N.S. was very upset and scared. N.S.’s mother said that she left the
residenCe with her children, and appellant texted her stating that “he was sorry for what
he had done; that he knew it was wrong, but he couldn’t help himself.” AccordingtoN.S.’s
mother, she met with appellant to discuss what he had done; however, although appellant
apologized for what he had done to N.S., -he did not tell N.S.’s mother what he had done
to N.S. N.S.’s mother then called the police.

Jennifer Mumphord, a sexual assault nurse examiner (SANE) who examined N.S.
after the incident, testified that N.S., a ten-year old, told her that appellant while wrapped
in a towel, exposed himself to her and told her to “suck it.” N.S. told Mumphord th}at she
complied with appellant's request for approximately thirty seconds. According to
Mumphord’s report, N.S. stated that on another occasion, her mother ran an errand with
N.S.’s sister, and N.S. was alone with appellant who “pulled his pants down and pulled
[hers] down.” N.S. said, “He sat on the coffee table, then that's when | heard my sister. |

turned around and it was my mother. He said, | did nothing to her.”

' The State prosecutor inadvertently asked N.S.’s mother to state what had occurred on September
27, 2012; however, it is clear from the evidence, including the SANE report, that the incident occurred on
October 27, 2012. Thus, we will refer to this incident as the October 27 incident.
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According to Mumphord’s report, N.S. told Mumphord that this was not the first
incident and said, “He had me do lots of stuff, like touch myself.” N.S. stated, “Sometimes
he makes me hold it and move my hand around. Sometimes he makes me put it in my
mouth and sometimes his private goes into my private.” N.S. told Mumphord that on the
previous night, appellant “pulled down [her] pants, put [her] on the bed and unzipped his
zipper” and then put “his private in [her] private.” N.S. said,

| think it started about one or two months ago and he did something a few

times a week. It all started when | was sitting on the couch and | had a

blanket over me and he stuck his hand under the blanket and just put it on

top of here—points to the top of vagina area. He just kind of left it there and

then the next time he went inside my pants with it and then inside my

underpants.

N.S. told Mumphord, “Sometimes he comes in my room while I'm s|eepingrand takes
down my underpants and licks my private part.. Sometimes | wake up, but just pretend
like I'm sleeping ... I think he must come in every night.” N.S. stated that appellant once
put his finger in her vagina, it hurt, and she bled. N.S. said, “Sometimes it can be in my
room, or my mom’s room, or the living room, kitchen, or the back room, even in the
bathroom when I'm on the toilet.” Mumphord stated that a portion of N.S.’s hymen was
missing, which is consistent with her statement.

During an interview with police, appellant stated that he was sorry for what he did,
and he admitted that he did “it.” The officer asked appellant to clarify what exactly
happened, and appellant claimed that N.S. had overheard appellant and N.S.’s mother
having sex because there are no doors in the bedrooms and that N.S. was just curious.
Appellant did not clarify what he had done. The officer asked appeliant to explain what

occurred, and appellant replied, “I regret it. | know what | did was wrong. It was wrong.

| know it's wrong.” The officer asked appellant what he. actually did, and appellant



responded, “I dropped my pants.” Appellant said that N.S. was in front of him, he dropped
his pants, and he heard sorhebody come into the house. When the officer asked if
anything else happened in the past, appellant claimed that N.S. had grabbed his hand
and put it between her legs. Appellant stated that he should have told N.S.’s mother and
should have stopped “it.” Appellant denied having oral sex with N.S. and putting his penis
in N.S.’s vagina. Appellant said, “basically finger touching, and this and that and that’s
it.” Appellant also admitted exposing himself to N.S.

N.S., who was eleven at the time of the trial, testified that she “did not have an
answer” to the State’s duestion concerning how iong she knew appellant. N.S. stated
that on October 27, 2012_, appellant pulléd down her clothes and he was touching her
when her mother walked into the residence. N.S. stated that appellant had his pants
pulled down. N.S. could not remember the morning of the October 27 incident. However,
N.S. recalled that on the night prior to the October 27 incident, appellant took her to a

-room and he touched her and put his private in her private. When the State asked N.S.
if that was the first time that appellant had done that to her, N.S. said, “No.” N.S. testified
that appellant would touch her private with his fingers on the table in the kitchen and touch
her private with his fingers in the living room. N.S. stated that she would touch appellant’s
private, and she would put her mouth on his private. N.S. said that appellant would touch
her at his shop and that it happened on more than one occasion. N.S. testified that in the
bathroom, appellant would put his fingers in her private and put his private in her private.
Apcording to N.S., in her mother’'s room, appellant put his finger “in” her, scratched her
vagina, and she started bleeding. N.S. stated that appellant put his mouth on her private

on more than one occasion in different parts of the house.



-On cross-examination, N.S. testified that appellant and her mother had been
together for approximately “a year or two,” and appellant lived with them for approximately
a year and a couple of months. N.S. stated that no one except appellant had éxplained
to her the meaning of sex and that she does not have a word to describe either a man’s
ora womah’s private part. N.S. testified that the abuse began a couple of months before

-she was examined by the SANE. N.S. said that “it” happened “[ljike not every single day
of the week, but a couple':of days of the week.”
It STANDARD OF REVIEW AND APPLICABLE LAW

To determine whether the evidence is legally sufficient, we consider all of the
evidence in the light most favorable to the verdict and determine whether a rational fact
finder could have found the essential elements of the crime beyond a reasonabie doubt
based on the evidence and reasonable inferences from that evidence. Whatley v. State,

| 445 S.W.3d 159, 166 (Tex. Crim. App. 2014); Brooks v. State, 323 S.W.3d 893, 898-99
(Tex. Crim. App. 2010) (plurality op.) (explaining that we consider “all of the evidence in
the iight most favorable to the verdict,” and determine whether the fact finder was
rationally justified in finding guilt beyond a reasonable doubt). We measure the legal
sufficiency of the evidence by the elements of the offense as defined by a hypothetically
correct jury charge. Coleman v. State, 131 S.W.3d 303, 314 (Tex. App.—Corpus Christi
2004, pet. ref'd) (citing Malik v. State, 953 S.W.2d 234, 240 (Tex. Crim. App. 1997)). The
elements of the offense of continuous sexual abuse of a child éfe:

(1) during a period that is 30 or more days in duration, the person commits

two or more acts of sexual abuse, regardiess of whether the acts of sexual

abuse are committed against one or more victims; and (2) at the time of the

commission of each of the acts of sexual abuse, the actor is 17 years of age
or older and the victim is a child younger than 14 years of age.



TEX. PENAL CODE ANN. § 21.02(b). An “act of sexual abuse” is an act that violates one or
more specified penal laws, among them indecency with a child by contact, aggravated
sexual assault of a child, sexual assault of a child, and sexual performance by a child. /d.
§ 21.02(c). Indecency with a child by sexual contact constitutes an act of sexual abuse if
a person, (1) with the intent to arouse or gratify the sexual desire of any person, (2)
engages in sexual contact with a child, whether the child is of the same or opposite sex,
(3) by touching, including touching through the clothing, the anus or any part of the
genitals of a child. /d. §§ 21.02, 21.11 (West, Westlaw through 2017 1st C.S.). A person
commits aggravated sexual assault of a child if: (1) the person intentionally or knowingly
causes the penetration of the anus or sexual organ of a child by any means', causes the
penetration of the mouth of a child by the sexual organ of the actor, causes the sexual
organ of a child to contact or penetrate the mouth, anus, or sexual organ of another
person, including the actor, ér causes the mouth of a child to contact the anus or sexual
organ of another person, including the actor; and (2) the victim is under fourteen years of
age. See id. § 22.021(a)(1)(B)(i), (ii), (iii), (v), (@)(2)(B)(1) (West, Westlaw through 2017
1st C.S.).
. DISCUSSION

By his sole issue, appellant contends that the evidence is insufficient because the
State did not “prove that two or more clearly defined ‘acts of sexual abuse’ were
committed within thirty or more days of each other.”

Appellant argues that the State did not prove the duration element of continuous
sexual abuse of a child because N.S. told the SANE that “[i]t all started when | was sitting

on the couch and | had a blanket over mé and he stuck his hand under the blanket and



just put it on top of here—points to the top of vagina area. He just kind of left it there and
then the next time he went inside my pants with it and then inside my underpants.” Under
appellant’s interpretation of N.S.’s statement to the SANE, N.S. meant that appellant
“touched her pelvis above her vagina"’ and “sometime later touched her pelvis above her
vagina under her pants and underpants.” Thus, according to appellant, the acts he
committed when “it” started one or two months prior to N.S.’s statement to the SANE do
not constitute a sexual act as defined by section 21.02 of the penal code.

Viewing the evidence in the light most favorable to the verdict, as we must, we
disagree with appellant because at trial, N.S. testified that appellant committed multiple
sexual acts with her on multiple occasions and that the abuse had begun approximately
one or two months prior to the examination of the SANE. Thus, a rational jury could have
reasonably found that when N.S. stated that appellaht put his hand under the blankét and
“on top of here” pointing to the top area of her vagina, appellant had touched N.S.'s
genitals. See Clark v. State, 558 S.W.2d 887, 889 (Tex. Crim. App. 1977) (“The definition
of ‘sexual contact’ under the statute includes the touching of ‘any part of the genitals’ of
a person. Thus, the statute includes more than just the vagina in its definition; the
definition of ‘genitals’ includes the vulva which immediately surrounds the vagina.”).
Appellant also argues that during cross-examination by appellant’s trial counsel, NS said
that “the molestations occurred less than a month apart, more like twenty (20) to (25)
days apart.” However, N.S. also stated that the abuse had started a couple months prior
to the SANE exam. “The jury is the exclusive judge of the credibility of witnesses and of

the weight to be given testimony, and it is also the exclusive province of the jury to



reconcile conflicts in the evidence.” Wesbrook v. State, 29 SW.3d 103, 111 (Tex. Crim.
App. 2000). Accordingly, we overrule appellant’s issue.
Iv. CONCLUSION

We affirm the trial court’s judgment.

ROGELIO VALDEZ
Chief Justice '

Do not publish.
TEX. R. APP. P. 47.2(b).

Delivered and filed the
11th day of January, 2018.
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MANDATE

TO THE 24TH DISTRICT COURT of CALHOUN COUNTY, GREETINGS:

Before our Court of Appeals for the Thirteenth District of Texas, on the 11th day df
January, 2018, the cause upon appeal to revise or reverse your judgment between

Reynaldo Alberto Cantu, Appellant,
V.

The State of Texas, v ' Appellee.

CAUSE NO. 13-14-00133-CR (Tr.Ct.No. 2013-08-7359)

was determined; and therein our said Court made its order in these words:

THE THIRTEENTH COURT OF APPEALS, having considered this cause on appeal,

concludes that the judgment of the trial court should be AFFIRMED. The Court orders
the judgment of the trial court AFFIRMED.

We further order this decision certified below for observance.

* Kk ok Kk Kk Kk Kk

WHEREFORE, WE COMMAND YOU to observe the order of our said Court of Appeals
for the Thirteenth District of Texas, in this behalf, and in all things have it duly
~ recognized, obeyed and executed.

WITNESS, the Hon. Rogelio Valdez, Chief Justice of our Court of Appeals, with the seal
thereof affixed, at the City of Edinburg, Texas this 6th day of April, 2018\.
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR-89,551-01

EX PARTE REYNALDO ALBERTO CANTU, Applicant

ON APPLICATION FOR A WRIT OF HABEAS CORPUS
CAUSE NO. 2013-08-7359-A IN THE 24TH DISTRICT COURT
FROM CALHOUN COUNTY :

Per curiam.
OPINION
Pursuant to the provisioné of Article 11.07 of £he Texas Code of Criminal Procedure, the
clerk of the trial court transmitted to this Court .this application fora wnt of héb"éas cgipu":s, Ex;z;dfte
Young, 418 S.W.2d 824, 826 (Tex. Crim. App. 1967). Applicant was convicted of continuous sexual
-abuse of a 'youz-l_g child and sentenced to life imprisonment. The Thirteenth Court of Appeals
 affirmed his conviction. Cantu v. State, No. 13-14-00133-CR (Tex. App.—Corpus Christi Jan. 1 1?
2018) (not designated for publication).
Appli'cant contends, among other things, ihat appellate counsel failed to timely inform him
that his conviction had been affirmed and advise him of his n‘ghtv to file a pro .se petition for

discretionary review. We remanded this application to the trial court for findings of fact and

e, Appendix 13



conclusions of law.

* Appellate couﬁsel filed an affidavit with the trial court. Based on that affidavit, the trial court
méde findings of fact and conclusions of law and recommended that we grant Applicant an out-of-
time petition for discretionary review. Ex parte Wilson, 956 S.W.2d 25 (Tex. Crim. App. 1997).

Relief is granted. Applicant is entitled to the opportunity to file an out-of-time petition for
discretionary feview of the judgment of the Thirteenth Court of Appeals in cause humber 13-14-
00133-CR that affirmed conviction in cause number 2013-08-7359 from the 24th District Coﬁrt of
Cathoun County. Applicant shall file his petition for discretionary review with this Court within 30
days of the date on which ,thi‘s Court’s mandate issues. Applicant’s remaining claims are dismissed.

Ex parte Torres, 943 S.W.2d 469 (Tex. Crim. App. 1997).

Delivered: June 19, 2019

' Do not publish
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Tuesday, July 16, 2019

13th Court Of Appeals Clerk

Dorian Ramirez

901 Leopard

Corpus Christi, TX 78401
~* Delivered Via E-Mail *

Re: Cantu, Reynaldo Alberto
CCA No. WR-89,551-01 - COA No. 13-14-00133-CR
Trial Court Case No. 2013-08-7359-A

The Court of Criminal Appeals has this day issued the mandate in the above-referenced and
styled case number. The mandate will be transmitted electronically only.

_ ***COURT OF APPEALS CLERK***
MANDATE RECEIPT ACKNOWLEDGEMENT ’
Pursuant to Rule 51.2(a)(1) T.R.A.P, please acknowledge receipt of the mandate of the Court of
Criminal Appeals in the above numbered and styled case via this email link.

Sincerely,

- Do llioumemc

Deana Williamson, Clerk

cc:  Presiding Judge 24th District Court (Delivered Via E-Mail)
District Clerk Calhoun County (Delivered Via E-Mail)
District Attorney Calhoun County (Delivered Via E-Mail)
Reynaldo Alberto Cantu
~N

SUPREME COURT BUILDING, 201 WEST 14TH STREET, ROOM 106, AUSTIN, TEXAS 78701
WEBSITE WWW.TXCOURTS.GOV/CCA
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TEXAS COURT OF CRIMINAL APPEALS

Austin, Texas
MANDATE

TRIAL COURT NO. 2013-08-7359-A

COURT OF APPEALS NO. 13-14-00133-CR
THE STATE OF TEXAS, '

TO THE 24TH DISTRICT COURT OF CALHOUN COUNTY GREETINGS:
Before our COURT OF CRIMINAL APPEALS, on JUNE 19, 2019, the cause upon an Application for

Writ of Habeas Corpus styled;
EX PARTE REYNALDO ALBERTO CANTU

CCRA NO. WR-89.551-01
was determined; and therein our said COURT OF CRIMINAL APPEALS made its order in these words:

"This cause came on to be heard on the Application for Writ of Habeas Corpus, and the same being
considered, because it is the Opinion of this Court that the relief prayed for should be GRANTED, it is ORDERED,
AD:IUDGED AND DECREED that an out-of-time Petition for Discretionary Review is GRANTED, in
accordance with the Opinion of this Court, and that this Decision be certified below for Observance."

WHEREFORE, We command you to observe the order of our said COURT OF CRIMINAL APPEALS

- in this behalf and in all things have it duly recognized, obeyed and executed.
WITNESS, THE HONORABLE SHARON KELLER, Presiding Judge
of our said COURT OF CRIMINAL APPEALS, with the Seal thereof
Annexed, at the City of Austin,
on this day Tuesday, July 16, 2019.

DEANA WILLIAMSON, Clerk
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from this filing is
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Clerk’s Office.



