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71 Defendant, Joshua Dwayne Carrier, a former middle school
resource officer and Wrestling coach, was convicted by a jury of
more than 200 counts of sexual assault on a .child, unlawful seXu_al
contact, seXual exploitation, and.enticement. |

92 -At trial, he de,fen.ded against the charges on a theory that hé
touched'the Victims, mostly members of the Wrestling team, while
conducting legitimate pre-match physical examinations.

93 On appeal, he raiseé.a host of issues, contending that the
court erred in dehjring his motion to suppress evidence, admitting
expert and lay opinion testimony and evidence of prior bad acté,
allowing pfdsecutorial misconduct; failing to instruct the jury on
prior acquittals, and givihg an incorrect instructiqn on the unlawful

~sexual contact offense. He also says the e\-ridence was insufficient
to suppbrt cert.ain of his convictions for sexual exploitation of a
child.

74  We réview nearly all of his chtentions under a pléin error
standard of re’viev(r and, -discerning no reversible error, we affirm.

I. Factual and,Procedurél Background

15 Carrier was a police officer with the Cblorado Springs Police

Department (CSPD), assigned to a middle school as its school



resource of.ﬁcei*.' ‘Whe_n.that position was eliminated, Carrier

. contiﬁucd his a'ssqciation with the .sc‘hool as a volunteer wrestling
coécvh.._ |

96 He Was-arrested after the'pblic_e? acting oﬁ a tip from a federal
law enforcement agency, discovered ch11d pornography during a

| “seérch of his homé. _After.recgeivihg news of Carrier’s arfeét, parents
from the middle schoOi contacted the'police,'expressi_ng concerns
about Carrier’s examinatioﬁs' of their chﬂdren. As a resuit of the-
enSuing in_vestigéttion, twénty—fWo stﬁdents all_eged that Carrier héd
touched their genitals, v'r'n.ostly during physical examinations, or
“skin checks,” purportedly _cohduct'ed in éonnecti'on with wrestling
competition reciuiréments. The stﬁdents’ él_legations Wefe |

7 corroborated ._by secret videos Carrief had made of the skin checks.

q _7" ‘Carrier ultimately faced over 200 charges alleging sexual
assault on  a Child, unlawful sexual contaét, sextiél exploitation of a.

o (;hild, and enticement.

98 Iﬁ the first trial, the jury found‘ Carrier guilty of onIy twenty
couhts, all of 'ther‘ri for sexual exploitation of a child‘, based o n his

| possession of childvpornog_rap'hy. The jury acquit‘;ed Carrier of

forty-six counts. It could not reach verdicts on the remaining



counts, and Ia mistrial was declaréd as to those counts. In the
second trial, those counts §vefe retried together wi.th some neWIy"
added counts, and a jury convicted Carrier of 123 Counts and
| acquitted him of 19; 8 counts were dismissed.
79 The court sentenced Carrier to a controlling indeterminate
prison sentence of seventy years to life.
II.  Motion to Suppress
§q 10  Carrier contends that the district court erréd in denying his
motion to suppréss evidence obtained during‘r a seérch of his home.
He argués that the affidavit in support of the search warrant was so
_ laéking in probable cause that no officer could have reasonably
relied on it.
A.  Facts |
7§11 In May 2011, Detective Adam Romine Qf thé CSPD prepared a
detailed affidavit in sﬁpport of his request for a search warrant of
Carrier’s home. The affidavit recited the fcﬂlowing information.
912  In March 2011, Detéc‘tive Romine 'jvvas contacted by a special
agent with the Air Force Office of Spécial Invéstigations (AFOSI)
regai‘ding a child pornography investigation. The AFO'SI agent told

Detective Romine, who is a member of a Department of Homeland



~ Security task forée and an expert 1n intgrnet crimes against
children,‘that'the AFOSI had receivéd informatioﬁ implicaﬁng a‘
bérsbn identiﬁed‘as‘ ;JOShua, D. Carfier_, who lived in Col(_)rado
Sprihgs. | |
713 | According to the. AFOSI agenf, U;S. Immigration and Custéms :
Ehforcem}ent (ICE)’had initiat}e.:d'a_n investigation in 2006 The
targét of the investigation was an orgéniZation operating hundreds_. |
of _chﬂd pornbgraphy websites. On January 17, 2007, a persbn
using the eniail addréss j oshuac‘arrier@adelpl'.lia.ne.t' énd an
~identifiable Iﬁtérnét Protocql (IP) address macie ka pur'chase' frbr_n one
of fhe orgaﬁization’s websites. - On Fébruary 23, 2007, a person
using the same email address and the Samé IP.a_ddress made a |
second pufchase from another of the orgax.lization’s.websites. |
914 Tﬁe investigation then le.d‘ the AFOSI to an address and social
' sgcuritj number for that Joshua Carrier in 'Colofado Springs; But
“when the AFOSI learned that Joshua Cafrier .\l)vas a dependent of an
' Air Force"me'mber, it did not bursué the inﬁrést‘igatibn furthe_r.
915 In 2010, however, a congressional review prompted the AFOSI
to reinitiate lapsed investigétion.sr or to forward iﬁfOrrﬁati.on to local

- law enforcement agencies. When Detective Romine received the


mailto:addressjoshuacarrier@adelphia.net

info'rrnationl abeut a Joshua Carrier, he recognized the narne as
belonging to va fellow CSPD officer. Dete'ctir/e Romine then
_c:ohducted further investigation based on the irlformation received
from the AFOSI. o

T16 He conﬁrmed that the IP address used by the Web31te
purchaser geo- located” to Colorado Springs and that there is only
one Josh Carrler in Colorado Springs. The IP address was now

- associated with Corh_cast, Whieh hadacquired Adelphia in mid-
2606. Romine learned that in 2007 , Carrier had been a youth
sports'co,a(_:h for a police athletic league. Records from the sthletic |
league showed that in 2007, Carrier used the email address
joshuacarrier@comcast.net. Detective Romine knew that Carrier
-maneged a haunted house business 1n Colorado Springs. Business
records showed that Carrier was then using the email address
joshcarrier@c'omcast.net.. Detective Romine aiso conﬁrfhed that
_Cerrier still lived at the same ._addr'ess provided by the AFO\SI.

: q 17 At the end of March 201 i, Detective _Ro:mine requested that

the U.S. Postal Inspection Service deliver a flyer advertising the sale

of child pornography videos to Carrier’s address. The flyer was
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delivered at> the beginning Qf April. | Cérrier did not r‘eport receipt of
the flyer to anyone at CSPD | |

q | 18  Detective Romine’s afﬁdavit also included several pages of
'informatio_n about the electronie receipt and sforége of child
borno‘graphy. He opined that people interested in.child‘
pernography tended te retain files for e long period of time.

9 19. A county ceurt judge a.ppro.\'fed tb_e warrant. Police recovered
child p_ornography‘DVDs .and' a cernputer frorn Carrier’s house. A
forensrc search of tbe computer reV_ealed “short stories”-describing
sexual acts befween teen boys and erdults, images of child -
pernography., and \'f_ideos of Carrier performing tbe skin checks.

q 20 Carrier filed a }rnotion to suppress all of the evidence recovered
from his house. | The di_striet court held a hearing, made detailed
ﬁndings, and denied the motion. |

21 | On appeal, Carrier contends that the affidavit failed to

| ~establish a sufficient nexus between the pleee te be "-searched and
the existence of contrebanel. He argues that the two website
purchases described in the affidavit did not establish probable |

' Acause for the sear_chbeeau.se the affidavit ciid not demonstrate a

sufficient Iikelihood that (1) Carrier made the purchases; (2) the



purchases were of child pornography; and (3) child pornography
would still be present at his home in 201 1
B. Probable Cause Principles. o

| 922  “The Fourth Amendment to the United States Constitution and
article II,section 7, of the Colorado Constitntion prohibit the.
issuance of a search warrant except npon probable cau.se' supported
bj oath or afﬁrrnation particularly describing the place to be
searched_ and the things to be seized.” People v. Coopef; 2016 CO
73, 9 8 (quoting People v. Miller, 75 P.3d 1 108, 11 12 (Colo. 2(.)'03)).
Probable causé must be established within the four corners of the
warrant or its supportlng afﬁdav1t People v. Scott, 227 P.3d 894,

" 897 (Colo. 2010). A presumption of val1d1ty attaches to the affidavit
submitted in support of a search warrant. ,People v. Rabes, 258
'P.3d 937, 940 (Colo. 2010).

923 An affidavit establishes probable cause when it alleges

sufficient facts to warrant a person of reasonablecaution to belie\}e :

that contraband or evidence of criminal-activity isr located at the

place to be searched.v. People_‘ v. Quintana, 785 P.2d 934, 936—37

(Coio. 1990). -To determine whether probable cause exists, we

‘examine the totality of the circumstances. People v. Mapps, 231



P.3d 5, 8 (Colo. App. 2009). The pr"obAable cause standard does not
lend itself to mathematical certainties and should not be “laden

”

with hypertechnical interpretéfiqns or rigid '-legai rules.” Mendez v. .
People, 986 P.2d 275, 280 (Colo. 1999). Thus, the affidavit must be
interpreted “in ; eommon sense and real'is.tic fashion,” and} courts -
should not impose “technical reqniremenfs of elaborate' specificity.”
People v. Hearty, 644 P.2d 302, 310 (Colo. 1982) (quoting United
States v. Ventresca, 380 U.S. 102, 108 (1965)).

C. Standard of Review

q24  An issuing judge’s probable cause detefmination’ is given great
deference. Peoplé v. Gall, 30 P.3d 145, 150 (Colo. 2001). Thus, we -.
do not review the affidavit de nofzo and ask whether we would have
found prob.able cause 1n the first instance; instead, we ask only |
whether the issuing judge had a “substantial_baeis” for ﬁnding the
requieite probable cause. _PeopZe v.._Hebert, 46 P.3d 473, 481 (Colo.
2002) (quoting Gall, 30 P.3d at 150). We resolve doubts in favof of
the issning judge’s determinaﬁon of probalele cause, idl.., because

- such deference ackrniowledges that reasonable minds frequently may

differ on the question of whether a particular affidavit establishes

probable cause, People v. Randolph, 4 P.3d 477, 482 (Colo. 2000).



D. The Affidavit Establishes Probable Cause to Support the
Issuance of the Search Warrant :

1. The Affidavit States Probable Cause That Carrier Was the
. Purchaser

925  Carrier says that the only information connecting him to the
- purchases made from the organization’s websites is an email
address, joshuacarrier@adelr)hia.ne't. He argues that this
| information does not amount to probable cause to believe that he
was the purchaser..
926 We disagree,‘ because the affidavit stated the folloWirig:
¢ The purchases were made by someone using the email
address joshuacarrier@adelphia.net.
* The IP address associated with the transactions “geo-located”
- to Colorado Springs. |
. Defendént is the only Joshua C'arrier_ in Colorado Springs.
~ « At some point ir1 2007, defendant was using an email |
address joshuacarrier@comecast.net.
* In mid-2006, Comcast acquired Adelphia and ail of the
Adelphia email addresses were eventuaily transferred to Comcast.
* In 2011, defendant was using the email address

joshcarrier@comcast.net.
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K Carrier’s home address did not change between 2007 and
2011.
927 True, as Carrier points out, the AFOSI invéstigétors did not
obtain payment or internet subscriber information that directly and

_definitively connected Carrier to the purchases or the email address

, jQshuacai'rier@adelphia.net. But probable cause to search é |
particular place can be establi.shed entirely by circumstantial
evidence and reasonable inferences drawn from that evidence.

- People v. Green, 70 P.3d 1213, 1214-15 (Colb. 2003). And becéusé
probable cause “deals with pi‘_Obabilities, not certainties,” People’ v.
Altman, 960 P.2d 1164, 1171 (Colo. 1998), an affidavit need only
estabiish “a falr probability” that officers ‘executing the warrant will
find evidence of a crime at the place to be searched. Green, 70 P..3‘d
at 1214. |

928 We éonclude that the affidavit established a fair probability |
that Carrier was the person who made the purchases from the

organization’s websites.

10
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2. The Affidavit States Probable Cause That Carrier Purchased
Child Pornography

9 29 ‘ Carrier contends that the affidavit fails to establish that he
purchased child pornography rather than lawful materlals
930 We disagree, because the affidavit stated the following:
~ » In 2006, ICE initiated an investigation into a criminal
_organization. ICE learned that the organization was operating over
200 child pornography websites, including a website known as
‘_‘HOme Collection.”

* On January 17, 2007, Carrier made a $79.95 purchase from
one of the organization’s websites (the invoice was sent by an email
address known to ICE to be linked to the organization), but ICE

 could not identify the particular website.

e On February 23, 2007, Carrier purchased a membership for
$.99.95 to “the member website titled ‘Home Collection CP Archive;’
and the advertising Website titled ‘Pure Child Fuck.”

» The website contained severalvsections, including “News,”
“Photos,” .“Videos,” and “Software.”} The “photos” section contained

- a single gallery of nineteen images, including images of child\

porn»ographjr-. The “Videos” section contained child pornography.

11 .



931 It is theoretically possible, as Carrier contends, that he made a

purchase from a website associated withv an organization operating
child pornography websites, and also paid to subscribe to a Website
titled “Pure Child Fuck,” without ever accessing child pornography.
Still, the .“rnvere fact that innocent explanations for the activity may
be-imagined’ is not enough to defeat the probable cause showing.”
2 Wayne R. LaFave, Search"and Seizure: A Treatise on the Fourth
Amendment § 3. Qie) Westlaw (5th ed. database updated Oct. 2017)
(quoting Peterkm v. Unlted States, 281 A.2d 567, 569 (D.C. 197 1)).

q '32  And based on the evidence in the afﬁdav1t the i issuing judge

| could reasonably have decided that an innocent explanation was

“unlikely. “[E]vidence that a person l'ias visited or subscribed to
Websites containing child pornography supports the'conchision that
he has likely downloaded, ‘kept, and otheﬁvise possessed” child '
pornography. Umted States v. Wagers 452 F.3d 534 540 (6th Cir.
2006); see also United States v. Martm 426 F.3d 68 77 (24 Cir.

- 2005) (evidence that the defendant belonged to a child pornography
website established probable cause even without' direct evidence
that the defendant downloaded material from the Website be}cause

“[a]t its core, the modus operandi” of the website “was criminal”).

12



- 933  We conclude, therefore, that the affidavit establishéd a fair
probability that Carrier purchased or accessed child pornography in
January and February 2007. -

3. The Affidavit States Probable Cause That Evidence of a Crime
- Would Be Found at the Time of the Search

9§34  Carrier’s primary argument is that any information
establishihg pi‘obablé cause that he had posseséed child
porn'ography 1n 2007 was too stale to estébliéh probéble cause f.or'a
search of his hbme in 2011.

9 35 We readily acknowledge that an affidavit for a search warrant
mﬁst demonstrate that 'evidence of criminal activity is located in the
place to be searched “at the time of the warrant application, not
merely some time in the past.” Cooper, | 8 (quoting Miller, 75 P.3d

~at 1112). Thus, whether the information in the affidavit is stale is
an important consideration. .People v. Krueger, 2()12 COA 80, 1 41..
Staleness, though, is “not simbly a queStibn of thé passage of time.” |
d. (quoting People v. Crippen, 223 P.3d 1 14, 118 (Colo. 2010)).
Instead, stalenéss depends on the type of crime and tlvle«fvactual
-circumsténces of the case. Mapps, 231 P.3d at 8; see also Crippen,

223 P.3d at 118 (reasoning that the staleness inquiry “is a function

13



- of a host of Vériables unrelated _”to the calendar, chief among which
“are the na’eure of the criminél activity at issue and the way the
items being seught are related to it”‘v). |

q 36. Detective Romine’s affidavit stated thét Carrier was é suspect |
in a child pornogrephy investigation and that he had used his " |

corhputef to purehase and access child pornography. The affidavit
included several pagee eﬁplaining the basis of the de;tective’s belief
that ev‘idence of a crime Would be feund at Carrier’s home, e{fen
feur years after the initial investigatien. For example, the affidavit
s'eated the-following: |

* The computer is “.a_n ideal repositery for child pornography.”

. “[C]emputeln~ files or remnante 'of such files can be.reco'.Vered
months or even years .after they have been dowﬁloaded entvo a

| storage medium, .d'eleted,.or viewed via th e Internet.”

. “Even when files have been deleted, they cah'be recerred.
months er years later using forensic tools.” This is so because
‘when a person “deletes” a file on the computer, “the data contained

'~ in the file does not'actually disappear.” Rather, deleted ﬁles'oft'eh

reside in “free spaee” or “slack space” for “long periods of time

before they are overwritten.”

14



* “Files that have been viewed via the Ihtérnet’ are sometimes
automatically downloaded into a temporary Internet directorj or
A ‘cache.ﬁ’” Those files “are only Qvefwritten as they are replaced by -
~ more récently Viéwed Internet pages orif a user takes steps to o
delete them.”
* A computer’s internal hard drive “contain[s] electronic
- evidence of how a computer has been used, what it has been'used
for, and who has used it.” Cofnputef users “fypically do not erase
or delete thié evidence, because special software is typically
required for that task.” |
| . “Many individuals who collect child porﬁography maintain
- books, magazines, newspapers and othér writings, in hard copy or
digital mediﬁm, on the éubject of sexual activities with children
. ..” ‘Such individuals “rafely destfoy these materials because of
the psyéh’dlogical support they provide.”
q 37 ".I‘he staleﬁess afgument takeé on a different meaning in the
- context of child pornography because, as courts have urﬁformly |
récbgnized, persohs intérested in child porndgraphy “rarely, if ever,
dispose of their collections.” United States v. Prideaux-Wentz, 543

_ F.3d 954, 958 (7th Cir. 2008); see also United States v. Irving, 452

15



F. 3d 1 10 125 (2d Cir. 2006) (the staleness 1 1nqu1ry in the context of '
child pornography investigations 1s umque”) And -electromc | |
1mages of child pornography “can have an infinite 11fe span.” United
States v. Frechette, 583 F.3d 374, 378 (6th Cir. 2009). |
9 38 | In Irving, for exarriple, officers obtained awarrant to search for
child pornography at the _defendant’s home ,ﬁve years after hevvwas
detained‘ brieﬂy'at an airport on suSpicion of traveling |
internationally to engage ir1 sexual acts with minors. 452 F.3d at
1 15 The cotlrt concluded that the information in the afﬁdavit Was
not stale, primarily because. “it is well known that images 'of child
pornography are likeiy to ‘be hoarded by persons interested in those ._
materials in the privacy of their hor‘nes.”’ Id. at 125 (quotihg United
" States v. Lamb, 945 F. Supp. 441, 460 (N.D.N.Y. 1996)); see also
United States-v. Riccardi, 405 F.3d 852, 86V1‘ (10th Cir. 2005) o
(warrant based primarily on ﬁve-yearFold receipt was not invalid
dtle to staieness) | | |
“ﬂ 39 Carr1er does not dlspute the general propoe1t1on that 1mages of
child pornography may be recovered long after the defendant
accesses them, or that this proposition affects the stalenees inquiry. N

Instead, he conte_hds'that thevafﬁdavit_'failed to demonstrate that he

16



was the type of person who was likely t6 store imégeé of Child
pornography for many years.

940 We agree that, when the éfﬁant relies on tﬁe characterization
of the defendant as a person interested in child pornography to
defeat a staleness challenge, the afﬁdavit must contain some
evidence to suppoft that characterization. See, e.g., United Stat'es"v.
Raymonda,' 780 F.3d 105, 117 (2d Cir. 2015). But the require‘.'rne..nt
can bé saﬁsﬁed by evidehce that the defendant péid fér
membership‘ to a child pofnography website. VSee id.._ at 114; see
‘also Fréchette, 583 F.3d at 379 (no stalenéss where the défendant |
pﬁrchased website subscripfion)§ United States v. Gourde, 440 F.3d |

| 1065, 1072 (9th Cir. 2006) (the defendant fit the collector proﬁl'e
because he joined a paid subscriptiqn Website). ‘ |

]41 In light of these princiéles; we find Carrier’s reliance on United

Staieé v. Weber, 923 F.2d 1338 (9th Cir.; 1990), rrﬁsplacéd. For one
thirig, Weber did not involve the search of a corﬁputer. .Th’e |
‘uniqueness of kthe staleness inquiry in child pornography cases
turﬁs to a great exlceht on the fact that electfonic images can remain
on a computer indefinitely, even after the suspect deletes them. Seé

United States v. Kleinkauf, 487 F. App’x 836, 839 (5th Cir. 2012) -

17



| (information about purchase of child por.no.graphy was not stale, in

part because “it is common to retrieve computer files or images long |

after they were Qievxted, downloaded, or deleted”).

942 Moreover, in Web_er, the suspect engaged in a single
traneaction involving the purchase; hy ma11, of child pornography.
923 F.2d at 1340. The court concluded that the affidavit, which did
not attempt to demonstrate that the defendant was a “colle'ctor”‘ of
child pornography, failed to state probable cauSe to search-for iteme
beyond those ordered by the defendant Id. at 1344- 45.

q 43 In contrast, Carrier bought a membershlp to a child
pornography website. The issuing judge could reasonably have
_.1nferred that Carrler sought unhmlted access to the content of the
Webs1te and that Carrier was therefore a person 1nterested in child

| -pornography See Raymonda 780 F.3d at 114- 15 see also.
Prideaux—Wentz,- 543 F.3d at 961 (afﬁdav1t demonstrated that the

: defendant might be a “colleotor” of child pornography where
evidence shoWed that he dovvnloaded “a fair number of ohild |

pornography imageé‘”).

18



q 44 Accofdingiy, we conclude that .th'e affidavit established a fair
probability that evidence of a crime would be found at Carrier’s
home at the time of the search.

| E. Good Falth Exceptién
- 45  Even if we assume that the information in the afﬁdavit was too
stalelto establish probab.l‘e.cyause, we nonetheless agree with the "
Vdistrict court .that suppression of the evidence was not required.

946  The good faith exception to the eXélusiqnaIy rule applliesA ,

| Whén, despite an invalid'warrant, the ofﬁcers who executéd the
‘warrant had a reasonabie good faith belief that the search |
cqmported with the Fourth Amendment. United States v. Leon, 468
U.S. 897, 906 (1984). We i)résume that an officer’s actions are in
f‘reasonable good faith” when the evidence was obtainé_d pursuant
to and Witﬁin'thc scope Qf the warrant, unless the warrant was
obtained by misrepresentation. § 16—3—308(4)(b), C.R.S. 2017.

T 47 The good faith exceptioﬁ doe_s'nolt apply; however, where the |
warrant is baséd on a “bare bones” affidavit — an affidavit so
iacking in indicia of probable.-cauSe as to render official bélief in its

existence entirely unreasonable; Cooper, 19 12-13. Thus, the

exception provides a safe harbor for the “middle ground” between

19



an affidavit setting forth probable cause and a bare bones affidavit.
Pveop_le’ v. Gutierrez, 222 P.3d 925, 942 (Colo. 2009) (quoting Altfnan, |
960 P.2d at 1169). a |

948  Carrier says the affidavit qualifies as a “bare bones” affidavit
because the infbrmation was stale. But the afﬁdavit reliably '-
establishes that Carrier had pufchased access to a child
pomography Websité; And,D.etéctive Romine pfovide‘d detailed
inforrhation concefning the likelihood of recovering evidenCé of a

' c;'ime lfrorn.the home, including the compufer, of a person
interested in child pb_rnograp’hy. | Under these circumstances, even
if the affidavit failed to es_tablish'probable cause, we cannot
characterizé it és a bare bénes affidavit con'taini'ng “wholly
conclusory statements devoid of facts from which a magisfr'ate can
inde__:pendently determine probabie cause.” Aliman; 960 :P.2d at
1170; see also Prideaux-Wentz, 543 F.3d at 960-61 (although four-
year-old information in affidavit Was. stalé, 'ofﬁcer’s reliance on |
warrant was objectively reasonable beéause affidavit included‘
“specifics” suggestiﬁg that the defendant might be a “collector” of

~child pornogréphy).

© 20



949  We therefore conclude that, even if the warrant was not
supported by the requisite probable cause, the good faith exception
applies, and the district court did not err in denying rCarrier’s
motion to suppress.

III. The Admission of the Child Molesters Book was Not Plain Error

150 In both trials, the prosecution introduced a book entitled Child
Molesters: A Behavioral Analysis for Law Enforceménf Officers
Investigating The Sexual Eﬁploitation of Children By Acquaintance
Mblesters. The book was discovered in July 2011, in an envelope
on Carriér’s desk at the CSPD.

951  Carrier contends that the court committed plain error in
admitting the book because it (1) contéined unreliablel éXpert
eyddencé; (é) constituted impermissiblé lay opinion; (3) contained
improper opinions on'thé credibility of child victims; (4) constituted
inadmissible hearsay;! (5) amounted to impermissible profile

eviden‘ée; and (6) was unduly prejudicial.

1 The book is not a testimonial statement for purposesofa
Confrontation Clause analysis. See Raile v. People, 148 P.3d 126,
130 (Colo. 2006) (describing testimonial hearsay).
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A. Standard of Review

952  We review a trial court’s evidentiafy rulings for an abuse of
| discretion. Péople v. Relaford, 2016 COA 99, § 15. A trial court
abu_ses its discretion when its rulihg is rﬁanifestly arbitrary, |

unreaSonablé, or unfair, or if it misappliés the law. Id.

,ﬂ 53 The parties agree that Carriér did not object to the admission
of the book. The People say the failure to obj ect means that Carrier
waived thé claim;. Carrier says we should review for pléiﬁ error.

| 54 _ We.a_ssu'me,_ witho_l_lt deciding, that Carrier did ﬁot waive his
claifn. See Péople v. Rediger, 2018 CO 32, {9 39-40. But Carrier
cannot demonstrate pléin error. Plain error is error that is obvious
an‘d substantial and so undermines the fundamental fairness of fhe
.trial as to raise serious doubts abbut the outcome. People v
Douglas, 2015 COA 155,  41.

B. Analysis

955 The People defend the admission of the book on the grdund
that it was not admitted for the truth of its content but to show that
Carrier possessed it. We aéknowledge that no witness testiﬁed
about the staferhents in the book. But the record does not

establish that the prosecutor expressly offered the book for a limited
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purpose. If he had, Cairier eotild have requested an instruction,
and the court would have provided one. See CRE 105. As'it was,
the jury was not instructed that it could consider the book only for
a limited purpose and not for the truth of its content.

956  Because the People offer no other justification for the book’s.
admission, we will assume that its admission was error for the -

| ‘reasons asserted by Carrier. |

957 We uilderstaiid Carrier’s primary obje_Ctio_n to be that‘the book
sets forth “indicators” and “behavior patterns” of “acquaintance
child molesters,” some of Which Carrier shares'. For example, the
aiithor says that these sex offenders tend to lvictirlnize boys between
the ages of ten }and sixteen, collect child pornography and Child. 3
erotica, and control their irictims through‘ a “grooming” process.
The book fnentions that child fnelesters use their ststus as an
authority figure — as coaches or police officers — to manipulate

- victims and escape responsibility. And the boek specifically warns
that these authority figures can “claim that certain acts of physical
touching were s legitimate part‘ of their examination or treatment.”

958 We agree that this information would be prejudicial to

Carrier’s defense. The problem, though, is that the same
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 information was properly admitted,.\xfithout_objection, through twé
.experts.

q 59 The experts testified at length about behaviors and
characteristics of sexual offenders, including the process of
grooming victims and the exploitétion’ of their position of trust (as a
teaéher, coach, or police ofﬁcer)v-to lend legitimacy to their actions.
One of the éX’perts testified in detail about child molesters’
“cognitive sets,” using a formal typology akin to the one presented
in the b;;ok. o

960 When improperly adfnifted lay evidence is cumulative of
properly admitted expert téstimony, fhere is no plain error.
Douglas, 9 41; see also People v; Herdman, 2012 COA 89, § 72
(improper_admi‘ssion of lay opinion testimony c‘anerning posf—
traumatic. stfessdisdfder .was‘ not plain error because experts on
both sides testified about the condition). |

961 We agree that the author’s opinion that “children rarely lie
about sexual Victimization”'ir.npro‘perly bolstered the credibility bf
the child viétims. See People v. Wittrein, 221 P.3d 1076, 1081 (Colo.
2009). But considered in context, We'cannot say that the single

‘sentence in a 150-page document amounted to plain error. The
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sentence is followed by an explahation of when a child might lie
about sexual ébuse, including a cautionary statement that “jﬁst
.becau‘se a child is not lying does not mean he or. she is making an -
accurate statément.” j'II‘hus, the error vvaé not subsfantial. See
Relaford, q 43. |
7162  As for the statements in the book ébout sex offenders’

potential to commit violence against their victims, or to victimize
multiplé chiidren, we discern no reversible error. First, multiple
chiidren testiﬁed that Cafrier had n .fact victimized them,; thét
properly admitted testimony was ‘sufely more damaging than
generic statements in thé book. And, unlike the étatements about
characteristics of sex offenders that actlially matched -Ca.r‘riér, the
sfatements about pbtentiél for violence were unrelated to ahy of the
allégations in the case. In any event, that a sex foender might

"commit'v_iolence to avoid detection is a éonclusion a jury is iikely to.
draw on its own. | See People v. Howdrd-Walker, 2017 COA 81M,

q 63 (no 'p_lain’error from officer’s testimony that the défendant
would have used gun if he had encountered homeowner during
burglafy because jury would have inferred ’Vchat'on.v its own) (cert.

' granted May 21, 2018).
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963 | Finally, we npte that in the first trial at léast, the book appears
to have had no effeét on the Jury Cérrie-r was not convicted of ény
: of the sexual contacf or s_exu’al.assault charges. We'ther'efbl;e will
not attﬁbute to the fbobk a high potential for inﬂaming'the jury.
‘ﬁ] 64 | To -the extent Carrier hasA OthéI‘ objections to thé book’s
édmission, he has not explained why.those objectiohs matter. For .
' _eXample, Carrier says that the béok’s authpr, who isnota
~ psyc_ﬁ;iatrist, render'ed opiniqns “regarding i;)sychologiéal énd mental
health disorders” and “adolescent development and béhavioi‘.” But
it i.s not clear th the adrrﬁssion' of thosé.opihioﬁs 'Waé harmful to |
Carrier’s defense. We vﬁll not speculate as to possible prejudice.
Without any allegation, much less a demonstration, of prejudice, we
_ Cénnot find plain error. Seé People v. Palacioé, 20 18 COA 6M, 929
: (court Will not speculate as :to what the party’s argument fnight be).. '
IV vAdmiAssion of Certain Layv"I‘estimovny Was. qu Plain Errdr
965  Carrier contends that the court erred by admitting (1) expert
teétifnony in the guise of lay testimony; (2) tesﬁmony fega_rding
witnesses’ credibility and Carrier’s guilt; and ('é) irnproper-. éharabter

evidence.
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A. Standard of Review
166 ‘We will not disturb a trial court’s evidentiary rﬁlings absent a
showing of an abuse of discretion. People v. McFee, 2016 COA 97,
‘. 9 17. A court abuses ifs discretion When its decision is manifestly
_ .arbitrary,v unreasonable, or unfair, or is based on an erroheous
und_erstanding or app.lication of ‘the law. Id.
. g67 Mostly; Carrier did not object to the admission .of evidence he
- now says should not have been admitted. Thus, even if we
conclude that thé court abused its discretion, we will not reverse
unless the error 'amountéd to plain error. Crim. P. 52(b); Hagos v.
People, 2012 CO 63, 11 14. | |
| B. Expert Tesﬁmény
| 1. | Expert Versus Lay ’festimony
q 68. -A witness gives 1ay ‘testimovny when the testimony is rationally
baséd on the‘percep.tion of the witness and not based on SCiéntiﬁc, |
: teéhnical; or other specialized knox&ledge. CRE 701. A witness
gives expert testimony_ when the testirﬁony is based on scieﬁtiﬂc,
technical, or specialized knowledge. CRE 702.
769 The “critical factof” in distinguishing between lay and}expert

testimony is the basis for the witness’s opiniori. Venalonzo v.
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Pebple, 2017 CO 9, Y 2.3. Léy t§stim0n§ ié “testimony that could be
expéctéd to be “ba}'se’d_.on an ordinary pverson’s experiences or
_knbwledgé,” id., whereas expert tésﬁmony “goes beyond the realm of .
cémmbn ex_iaeri_encé and requires _experien'ce,} skills, or knowledge
that the ordinary p¢rson would not have,” id. at 1[‘16. |
| | 2.. The Challenged_‘ Teétimony
970  Handwriting Compafison.- We perceive no error.ih the
admission of a dét_éctivefé- lay opinion,t.estimony that héndWriting on
a sticky note was simiiar to a known sample of Carrier’s
handwriting. See § 13.—25-104,"C.R.S. 2017 (handwriting
corriparison “shall b.evperm'.itted to be made by mﬁtnessés in all'trials
and proceedings”.);vLewis"v. People; 174 Colo. 334, 340, 483 P.2d
949, 95.2 (1971) (;‘[U]ﬁder our sfatufes, it is not necessary that an
expeﬁt tesfify és to the authenticity Qf the Writing.”); see qlsb Péople
v Vigil, 2015 COA 88M, 9 59 (allowiné Iay testimony that
shoépr_infs appeared to match) (cert. granted Mar. 20, 2017).
1771 "‘Tan-ner_; Stages” of Dévelopmént. 'Even.assuming that
| testimony about th'e. “Tanner S’;ageS” of development in children,
édolescents, and adﬁlts constituted exper't, testimony,_we discern no

plain error in the admission of the ‘testifriony through a police

28



officer te'stify,ing as a lay Withess. Carrier has‘not alleged prejudice

| and we perceive _rione. See People v. Boykins, 140 P;Sd 87, 95
(Colo. App. 2005) (to demonstrate plain error- the defendant must
estabhsh that error affected his substantlal r1ghts) |

) ,. 1 7'2 Mandatory Duty to Report Flyer. Two officers test1f1ed that
Carrier had a statutory duty to report recelpt of the flyer advertising
child pornography sent by the postal ihspector to Carrier’s ho-me.

~ One of the officers also testiﬁed that Carrier would have had both a
‘moral and iegal duty to turn over the DVDs found in Carrier’s home
if they had been obtamed mistakenly.

473 Adm1ss1on of the ofﬁcers 1nterpretat10n of the mandatory _
reporting statute, section 19—3—30%}, C.R.S. 2017, to require Carrier
to report the flyer, and their coniolusion that Carrier had violated |

_ the statute, was error. A Witness niay not usurp the function of the
court by expressmg an op1n10n of the apphcable law or legal ‘
standards. Qulntana v. Czty of Westmmster 8 P.3d 527, 530 (Colo.
App. 2000); see also People . Bellke, 232 P.3d 146, 152 (Colo. App.
2009) (“|A] witness may not teStify that a particular legal standard

has or has not been met.”).



974 AS.tilil,v we conclude that the_ error was harmless. An evidentiary |
error is harrnless where, viewing the evidence as a whole, it does '
not substantially affect the verdlct or impair the fairness of the tr1a1 .
Bellke 232 P. 3d at 152 The upshot of the ofﬁcers testimony was
that .Carrier had received the flyer but had decided,‘despite his
‘statutory duty, not to report it. From there, the jury could have |
inferred that Carrier. disregarded his duty becau_se di_sclosure‘ might
have raised questions as to Why he would have'heen a recipient of a
‘child pOrnography advertisement, or becaiise he intended to order a

| - video offered on the ﬂyer Either Way, the worst possible 1nference

the j Jury could have drawn from the officers’ testlmony was that
Carrier was so intent on hiding his interest in child p’ornography
‘that he disregarded a rnandatory‘ duty. But other evidence, such as .
the child pornography discoveredlon his cornputer,'directly

N establishedthat Carrier had an interest in child pornographv that
" he attempted to hide. Thus, we are confident that the officers’ -

1nadm1331b1e legal opinions did not substantially affect the Verdlct
)| 75 Medlcal Opmlons. In _both trials, a ‘mother of one of the -v1ct1ms
explained the symptoms of appendicitis. In the first trial, another |

 victim’s mother, a medical assistant, teStiﬁed that medical protocol
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required the presence of a third party during the examination of a
minor’s genitals. In thé s'éc'ond tfial, a wrestling coach testifiéd
about the priicedure for identifyirig ringworm.

976 Even 1f we assume that the testimony amounts to expert
testimony,‘see Melville v. Southward, 79i P.2d 383, 387 (Colo.
1990) (“[M]atteré relating to medical diagnosis and treatm'ent
ordinarily involve a le\iel oi technical knowledge and Skill beyond
the realm of lay knowledge and experience.”), its adrhission was noi

. plain ei*roi'. The ﬁrsi mother’s and the coach’s te'stirrioriy was
cumulative of propeﬂy admitted expert testimony of an emergency
medicine eXpért and a pediatrician. Douglas, 9 41. As for the

- ri_ledical assistant’s testimony, it was prejudicial only because it
undermined Carrier;s défénse that he performed the skin checks, -
during which he _tou(_:hed‘th'e éhildren’s' genitais," according to
reésoriableimédical}pfotoqol. But in thev.ﬁrst frial, Carrier Wés not
convicted of any of the charges related to touching the .childreh.’s

_ ‘genit.als. Thus, vsie' can be sure that tl'ie testimony did not cast

'serious doﬁbt on the reliability of the judgment of conviction. .
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C. Lay Opinions on Credibility and Guilt

q77 Calfriér contends that tho following festimony, admitted at the
first trial, impermissibiy commented on the credibility' of the victims
and his guilt:

| * A father tostiﬁed that his son would not lie to him about
Carrier touching his genitals.
e In response to a quest'ion about whether she Wés told Wﬁat
, hef Son had disclosed in his foreh_sic interview, a mother otated, “I
know that ho was . . . sexually asoaulted.”

e In resoonsé toa j'ory question (“Do you reoall When you
formed the opinion that the defendant is guilfy?”) a forensic
investigator' testified that she usually determines whether there has
been a criminal Violation near the end of an intorview.

978 In avideo of an interview play‘ed for Ithe Jury, the same forensic
interviewer expiained to one of the victims that she believed that
what Carrier had done to the victim was grooming, a violation of
policy; a misuse of pow.er'and‘ trust, and criminal.

ﬁ[ 79  Testimony that a witness was truthful on a particullar occasion
is not admissible, particolarly when it doéo not relate to an issue’

other than credibility. Relaford, | 27; see also CRE 608 (allowing
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evidence of a witness’s character for truthfulness). As well, a
witness cannot testify fhat he beiieves that the defendant |
committed the crime at issue. People v. Penn, 2016 CO 32 -, 931,
Accordiﬁgly, the court abused its discretion in admitting the
testimony.

17 80 Howevér, the admission of this testimony did ﬁot rise to the
level of plain error. In the first trial, Carrier was acquitted of
charges related to the father’s and mother’s sons; thus, the
irﬁpermissible bolstering of those victims’ credibility could not have
affected the verdict. Relaford, q 43.

981  The forénsic investigatof’s comments during the interview
about Carrier’s misconduct and guilt were also not plain error; in

~ the scheme of the month-long trials, we cannot say that these brief
comments undermined the reliability of the vérdicfs.

q 82 As for the resporiée té the jury (iuestion, Carrier appréved the
questionn and should have anticipated the answer, which was
directly responsive. Thlis, any efror in admitting the investigator’s
response was either invited or, at a minimum, not plaih. See

Wittrein, 221 P.3d at 1082 (admission of testimony was invited or

33



not plain error where the “respohses were a foreseeable result of the
fofm of questioning”).
D. .Impro'pei'~ Personal Opinions About Carrier

q 83 | Carrier contends that theAf‘ollowing tes_timonjr amounted to
ifnproper personal opinions_about him:

q 84 Detective’_s Impressions about Carrier’s State of Mind. In the
first trial, a detective testified that, in an effort to have Carrier

" return home while the police conducted the search of his home, he
told Car,riell~ that his home had been burglarized. The detective
‘testified that during the telephone call, he had the impréssion that
Carrier did not want him at his home. |

985 | Under CRE 701, a lay mdtﬁess may state an opinion about
another person’s motivation or intent if thé _‘wi’.cness had sufficient
opportunity to observe the person and to draw a rational conclusion
about the persdh’s state of mind. Pe‘opZe v. Hoskay, 87 P.3d 194,
197 (Coio. App. 20‘03);

986 Thus, the court did not abusé its discretion in permitting the
detectiﬁe to testify as to his conclusiqn about Carrie'f’s state of

- mind. In any event, even if the t.estin‘lony'were inadmissible, the

detective_ackndwledged that he was speculating as to Carrier’s state
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~ of mind and thus any error would not warrant reversal. See

| Wittrein, 221 P.3d at 1082 (where a witness disclaimed the certainty
of her opinion, testimony could not affect the faifnoss of the trial).

9 87 | Parents’ Testimony. A Victirn’s mother testified that when she‘
and her husband, “v_vho had issues with Carrier already,” learned of
Carrier’s.arrest,vher husband stated, “I knew he viras a chomo.”
Another victim’s mother testified that she “knéw something was
_Wrong” with Cérrier, th_ai she_ “always knew something was off,” and
that she “had a bad feeling” about him all along. A father testified
that he did not like Carrier becanse he wrestled with the children
\ivhile‘ continuing to wear his gun.

188 Even if we assnrne that the admisﬁsion of this testimony was
error, the error was not pllajn. The witnesses’ references to their
opinio_ns of Carrier Weré ﬂeeting? particularly in the context of two
lengthy trials. People v. Armijo, 179 P.3d 134, 139 (Colo. App.
2007) (“[T]here is no reasonable possibility that the brief testiniony,
without any olaboration or subsequent reference to it, influenced
:thé_ jury’s verdict or affected the fairness of the trial.’;); People v.

Cardenas, 25 P.3d 1258, 1263 (Colo. App. 2000) (a statement by a
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witness about why the victirri feared the defendant was harmless
“because it was brief and general in hature”).

§89. Moreover, with respéct to the “chomo” evidence; Carrier’s
lawyer elicited the most damaging aspects.of this testimoﬁy on
cr’oss—examinatioh. See Wittrein, 221 P.3d at 1082.

E. Witnesses’ Comments on Carrier’s Assertion of His
Constitutional Rights

990 Carrier contendé that certain evidence constituted an
iﬁproper comment on his*exeréiée of his constitutional rights:

e A po'lice’ officer testified that .Carrier “de'mande-d” to see the
search warrant.

e Another officer, Whil_e recountihg the circﬁmsténces of
executing the Wérrant, mentioned that Carrier called his mother
and asked her to call an attorney.

-» Recordings of pretéxtual phone calls were admittéd in Which
-Carrier. répeatedly noted that he héd hired an attorney and, at one
point, told a friend thr;t he could not discuss the case with him.
991 It is well settled that the prosecﬁti_on'may not use the
defendant’s a'ssertién of his constitutional fighfs to imply guilt. | See

People v. Pollard, 2013 COA 31M, § 25. The prosecution
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.impermissibly “uses” a persoﬁ’s assertion of his constitutional
rights when it introduces evidence of the assertion without having a
proper pufpose for admission of the evidence, or when it argues to
the jury that such evidence is proba_tive of guilt.. Id. at q .30.

.ﬁ{ 92  The ’I\Deople do not offer any proper purpose for the
introduction of the challenged testimony. Still, any error in
.admittinng the testimony was not plain. |

1 93 First-, the officer’s cOmment. that Carrier demanded to see the
.Warrant was cumufative of other testimony (not c_hallenged on
appeal) that Carrier reQuested to see the warrant. And at leest one
officer testified that CSPD protocol required officers to show the
Wérrant to the homeowner. The officer’s comment that Carrier
asked his mother to ,eall a _Ia@er Was ﬁonresponsive to the
prosecution’s question.. See People v. Petschow, 1.19 P.Sd 495, 507
(Colo. App. 2004) (admissien of testimony was not plain errer Where

.the “defendant'made no objection and . . . the portions of the

. testimeny he‘now challenges were volunteered by the witnesses and
Were not responsive jto the prosecutqr’s Ciuestions”). And Carrier did
not request that the audiotapes, which were admitted for a proper

purpose, be redacted to exclude any reference to an attorney.
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194 But more _irnportantly, none of the evidence implied that
Carrief’s assertion of ‘his constitutional rights dentonstrated gutlt.
“The prosecutor did not direct the jury’s attentlon to defendant’s
[assertion of his- constitutional r1ghts] expand on the testlmony, or

- refer to it later.” Id. at 506; see also People v. Hall 107 P.3d 1073
1078 (Colo App 2004) (admission of test1mony was not p1a1n error.

- where prosecutor d1d not argue that' the defendant’s ass_ertion of his

rlghts implied gu11t) |

_V. The Adm1ss1on of Prior Acts EV1dence Was Not Plain Error

995 ~ Carrier contends that the prosecution’s admission of the

- following evidence was improper under CRE _404(b): (1) testimony
aboutt the tip that led investigators to Carrier° (2) testimony about
why the postal inspector sent the ﬂyer to ‘Carrier; (3) testlmony
Aabout other potential victims; ( ) ev1dence of Carrier’s possess1on of

| legal adnlt pornoglfaphyj and (5) t,estimony that Carrier failed to
report the chﬂd poi‘nography flyer or the chilti pornography he
possessed. | |

A.  Legal Principles and Stantiard of Review
996 . CRE 404(b) prohibits the adrnission of “[e]vidence of othef |

crimes, wrongs, or acts . . . to prove the character of a person in
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order to show that he acted in conformity therewith.” Such
evidence may be admissible for other purposes “proVid‘éd that upon
request by the accused, the prosecution in a crimin_al case. . .
provide[As] reasbnéble ﬁotice in advance of trial . . . of the general
nature of any éuch evidence it intends to introduce at trial.” Id.

997 However, admissioh of prior acts evidence does not always fall
within the scope of Rule 404(b). Peoplé v. Gee, 2015 COA 151,

9 27. Instead, such evidence may éo‘nstitute the “res vgestae” of the
charged offensé and ié not s_ubject to R_ule_ 404(b)’s procedural
réquirements. People v. Miranda, 2014 COA 102, { S0.

998 :Res gestae is a theory Qf relevanc¢ recognizing that certain
evidénce ivs relevant because of its unique relationship to the
chargea crime._ People v. Greénlee,.QOQ P.3d '363,' 368 (C_oIo. 2009). |
Res gestae evidence is linked in time and circumstanééé with the'
charged crime, forms an integral and natural part of an account of |

“a crime, or is necessary to complete the story of the crime for the
jury. Miranda, q 47. |

799 lRegardless of whether other acts evidence is admissible as res
'gestée or for é pérmissible purpose under CRE 404(b), the evidence

may be excluded if its probative value is substantially Outweighed

-39



by the danger of unfairv;.)rejudice.:. See CRE 463; Peopie v. Jaramillo,
183 P.3d 665, 668 (Colo. App. 2008). . o
q 100 -We review a trial court’s decision to admit evide_nce ﬁnder CRE
404(b) or as rés g(f,stae for an abuse of discretion. | Gee, 1 23. A t.rial. :
coﬁft abﬁsés ifs discretiqn if its decisioﬁ was manifestly arb_itfarj,‘
ﬁnreasbnable, ér unfaif, orifit misconStmed or misapplied the :law. |
Id. |
B. Some of the -Evidenf:e Was‘ Prdperly Admitted As Res Gest_ae_

g 101 The _evidencé about th‘e investigation —-— the AFO.SI. tip thét led
CSPD ofﬁcérs to Carri.eran.d the reason for slendving the ﬂyer'— was
part of tﬁé res. gestae of the offeﬁse, admissible -to‘. explain why tﬁe'
CSPD initiated its inve_stigatior_i of Ca’rrief and how the_. investigatidri

" unfolded. See People v, Gomez, 211 P.3d 53 58 (Célo. App. 2008)
4(ofﬁ‘cer’s testimony abbut tip_that' l_ed to -underco_ver ihve_stigatipn _
was adrﬁ1ss1b1e as res gestae) abrogatéd on bther gfounds by Moore. |
v. People 2014 CO 8; see also People v. Asberry, 172 P.3d 927 933

‘ (Colo. App. 2007) (testimony explalmng the 1nvest1gat1‘on was
adfnissible as fes ge.stae). |

9 1h02 We discern no unfaif 'prcjudice from the admissibn of the

evidence. Carrier says the evidence unfairly suggeéted that he was
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“predisposed to possess child pornography.” But Carrier did
possess child pornography, and evidence of his possession of child
Vpornography’was properly admitted at both triais.

C. Any Error in Admltting Other Prior Bad Acts Evidence Did Not
| Amount to Plain Error

9 103 With respect to the testimony about other potential victims,
any error in admitting the testimony was not plain. .In a case ’
involving twenty-two. alleged victims, testimony that the poliee could
not identify a couple of students depicted n _Carrier’s secret skin— _.
check videos or that students disCussed the allegations against |
Carrier with other students was unlikely to ha.ve affected the
outcome. See People v. Lopez, 129, P.3d 1061, 1065 (Colo. App.
2005). |

104 As for evidence that Carrier possess‘ed adult pornography, we . |

| lagree that'this evidence Was inadmissible under Rule 404(b), but
conclu_de.that its admission was not plain error. In light ofr all of the
evidence presented during the rnonth-long trials, including eVidence :
that Carrier possessed child. pornography, we cannot say that -

admission of some adult pornographic magazines and videos cast:
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serious doubt on the reliability of the verdicts. See Relafo‘rd, 11 66—_
9 105 Finally, for the reasons we have already explained, we
eonelude that any error in adrnitting evidence that Carrier violated a
'm'andatory duty to report the flyer Wa.SYI‘lOt plain error.
VL. Any Pr.osecutoi:ial Misconduct Did not -Ainount to Plain Error
A Legal Principles‘ and Standard of Review
q 106 In evaluating a clairn of prosecutorial miscOnduct, we engage
in- a two-step analysis‘:‘we must determine, ﬁ_rst, whether the
| preseeutor’s questionable eonduct was improber based on the
totality of | the circumstances and, Second, whether snch actions
warrant reversal according to the proper standard of review. Wend .
. People, 235 P.3d 1089, 1096 (Colo. 2010).

9107 :If defense .couneel objected at trial, ‘v've .revieW for _harmless
error, but if the.re' was no contemporaneqns el)jeetion to the -
prosecutor’s statements, we apply a plain error etandard of revievir.
Id. at 1097.

| lﬁ[ 108 “Tol constitute plain error, misconduct m‘ust. be flagrant or
glaring- or tremendously 1mproper, and it must so'.undefmine the

fundai'nental fairness of thetrial as to cast serious doubt on the .
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- reliability of the judgment of conviction.” People v. Weinreich, 98
P.3d 920, 924 (Colo. App. .2004),-aﬂ’d, 119 P.3d 1073 (Colo. 2005).

B. The Challenged Statements

9 109 Carrier argues .’that',‘ during the two trials, the prosecutor
| committed misconduct in the followiﬁg ways:

.+ In his opening statement, the prosecutor told the jury tha}tA
Carrier “will not fool you” like he fooled the parents and staff of the
‘middle school. In closing argumént, the .prosectltof argued that_
Cérrier’s s{ecrec'y about touching tl;.e ohildrén’s genitals
demonstrated that he was conducting the skin checks for sexual
gfatiﬁcation, not for legitimate purposes.: Contrary to Carrier’s
assertion, we cannot conclude that these comments Were calculated
or intended to .direct the attention of the jury to Carrier’s deciéion

" not to testify. ‘Sée People v. Todd, 189._Colo. 117, 120; 538 P.2d
433, 436 (1975).

« The 'prosecutor called Carrier"s theofy that he touched the
children’s g_'enitalsvfor a bona fide medical purpose “foolish” and
explained to the jury that Carrier’s defense had changed from denial
to “legitim-ato' pﬁrpOse” after the prosecution discovered the videos

- of the skin checks. These statements merely characterized Carrier’s
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defénse in order to illustrate the proseéutor’s view “thét the
evidence in suppo’tt of defendant’s [theoty] lacked substance.” |
People v. Ramirez, 997 P.2d}1200, 1211 (Colo. App. 1999), .aﬂ;d.,. 43
P.3d 611 (Colo. 2001). o

e During closing argument, the proSectltor suggested that
Ca’rﬁer had deleted the skin-check videos becéu_se he was no longer |
uéing them for masturbatory purpoée_s. In Quf view, the comment
was a. reasonable inference draWn from expert testimony. See
, _Pepple v. Strock, 252 P.Sd 1148, 1153 (Colo. App. 2010) (‘A
prosecutor has wide latitude to make arguments bas_éd on facts in
evidence and reas'otlable' inferences drawn from those facts.”).

. The prosecutor argued that there WAS no evidence that
Carr_ier‘ touched th¢ children’s genitéls' fdr a medical purpose or that
Carrier made the ﬁdeos to protect himself from poteﬁtiai
accusations. These comments did not improperly shift the burden
of proqf to Carrier. Seeid. at 1155 (éiting_ cases for proposition that
| prbseéutor’s comments on lack of evidence to support defense
theory did not imprdperly shift burden of p'roof to defendant).

*In the ﬁfst triai, the prosecutor argued that two of the

victims would not have lied about being touched on their genitals
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because the disclosure was so embarrassing. As a general matter,
a prosecutor may flot interject his or her persoﬁal belief regarding
the veracity of a witness’s testimony, but he or she may properly
reference facts supporting the witness’s credibility. People v. Serpa,
992 P.2d 682, 685-86 (Colo. App.I 1999). But even if the comments
constitutéd improper vouching, see People v. Villa, 240 P.3d 343,
358 (Colo. App. 2009), we cannot say that, in light of the
prosecutor’s entire closing ‘argument, the comments were So
ﬁagrant or prejudicial as to warrant a new trial, id. Moreover, in
the first trial, the jury acquitted Carrier of all charges related .to
those two victims; thus, the verdict was not reﬁdered unreliable by
' the supposed vouching. Weinreich, 98 P.3d at 924.

« The prosecutor characterized the child victims as “innocent.”
Even assuming the comment was erfor, we cannot séy that his brief
characteriz.éti:on of the victims rosé to the le‘vel4 of pléiri error. See
Stout v. Pebple, 171 Colo. 142, 148, 464 P.2d 872, 875 (1970) (no
reversible error where prosecutor argued the compléu'ning witnesses
were “good and fine girls” when the jury was instructed such

comments were just argument and not evidence).
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. The prosecutor s'tated‘that the‘svhort stories depicting boys
engaging in sexual'ac;civities; were “disgnsting,'appailing” and _
~showed Carrier’s intent to touch thé children for sexual -

gratification. Contrary to Carrier’s contention, this statern_ent does
not‘impe_rrni'ssibly “paint Carrier as a bad person.” Rather, the
comment was an acceptable “oratorical embelliéhment,” Strock, 252
P.3d at 1153 (quoting Peopie v..Collins, 250 P.3d 668, 678 (Coln. '

- App. 2010)); see also Peop‘le‘v. Lovato, 2014 COA 1‘13, 9 69 (where
context supportsva descriptive term, thé descriptive ter_fn is
admissible), and a proper direction to thel jury to use the evidenne |
for the limited purpose of considering Carrier’s intent.

e During the second trial., the prosecutor stated throughout
closing argument thth Cérrier was “the great manipulatof,” “the
distorter,” and “a con.” We agree that these remarks crossed the
line and Weré improper. See People v. Mason, 643 P.2d 745, 752
(Colo. 1982). But based on the mixed verdicts, we are conﬁdent |
that the remarks did .not SO '“inﬂame[].and impassion|[] the jury that
it could not render a fair and imparfial verdict.” Id. at 753 (quoting

People v. Elliston, 181 Colo. 118, 126, 508 P.2d 379, 383 (1973)).
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VII. The Court Did Not Abuse Its Discretion in Denying the
Request for a Kinney Instruction

g1 16 'In the first trial, the jury returned mixed verdicts related to-
two victims, AH and D.E., acquitting on sorne.counts and hanging
on others. In the seccnd‘triai, the prosecution retried counts on
which the jury had hung. It also provided notice of its intent to
introduceevidence through those victims of the acquitted conduct
under Rule 404(b).2
g 111 - Carrier requested an instruction, pursuant to Kinney v.
People, 187 P.3d 548 (Colo. 2008), informing the jury that he had .
been acquitted of that conduct in the first trial; The court denied
the request, citing both the unlikelinood that the jury Would learn
of the earlier trial or speculate about the Vetdict as well as the high
'potential for juror confusion. |
A. Legal Principles and Standard of 'Review |
§ 112 Prior acts evidence can be admitted even though the'defendant

was acquitted of the criminal charges arising out of the act,r

2 The prosecution endorsed two other victims under CRE 404(b),
but we assume that those victims did not ultimately testify
concerning acquitted conduct, as their testimony is not mentioned
in either party’s briefing. '
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| provided that the district court finds b}jr a preponderance of th'eA
evidence that the prior act occurred and that the evidence is
otherwise admissible .urider the four-part test adopted in People v.
Spoto, 795 P.2d 1314,'1318 (Colo. 1990). Kinney, 187 P.3d at 554.
g4 113 In Kinney, the court concluded that, under cértain
cirdumstances, where acquifted conduct is admitted under Rule
404(b), }vthe .defendant is entitled to have the jury iﬁstructed that he
was acquitted of the prior act. The instruction is appropriate when
“the testirhony or evidence_ presented aﬁ trial about the prior act |
indicates that the jury has likély learned or concluded thdt the |
defendant was tried for the prior act and may lde speculating as to
the- defendant’s guilt of innoqénce in that prior trial.” Id. at 557.
91 1.4 We review the district court’s denial of a request fbr a Kinney
instruction for an abuse of discretion.’. Id. at 558. A district court’s
: discretionary rdling will not be o_vertufned unless it is manifestly
arbitrary, unreasonable, or unfalr Id.
q 11.5 Carrlér argues that the Kinney rule was 1mp11c:ated in three
- Ways during the second trial: first, he says that, when the
prosecutor intfoduced DVDs recovered 'ffom his hOuSé during the

search, the court shguld have instructed the jury that the prior jury
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acquittéd Carrier of .ex‘pIOitatiori in connection with those DVDs;
second, he says that when A.H. and D.E. testified about thé
acqu1tted conduct the court should have told the jury that Carrier
was acqu1tted of those charges 1rt a prlor trial; and third, he says
the court should have permitted him to cross-examine officers
about the effect of acquittals.in the prior trial on the subsequent
police investigation. |

B. Analysisv

i. The DVDs

q1 16 In the first trial, seven of the sexual exploitation counts felated
to Carrier’s posséssioh of DVDs allegedly containing child
pornogratphy. The first jury apparently disagreed that the videos |
contained child pornography and acquitted Carrier of six counts.
At the_'éecond trial, the prosecutor introduced tho videos under Rule
404(b).v According to Carrier, the court should have tnstructed th'o |
second jury that the prior jury did not believe that the videos
constituted child pornography. |

9117 We disagree that Kinney applies in this instance. Informatton

about a prior acciuittal is relevant “for the limited purpose of

.Chéllehging the weight the jury should give the prior act evidence.”
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Id. at 557. In other. Woi‘ds, tl'ie instruction “helps the jury weigh the
‘evidence of the prior act and reasonably infer a greater probability
of factual inneeence because the defendant was acquitted.” Id. at
556 _But if the only question is whether the videos depicted childv
,‘porn_ographiy, the faet of a pfidr acquittal is net useful to the jury

' because there is no evidence to Weigh — the videos speak for
themselves. Th_us, the second jury was in precisely the same
pdsition as the '.ﬁ.rst jury te evaluate the conte’nt of the Videds,. Cf.
McFee, -1{11 76, 79 (ofﬁceif’s interpretation of video was improper lay
opinion testirnony because jurors were in the séme position as ther
ofﬁeer to evaluate the content of the video).

2. The Victims’ Testimony

9118 Inthe first trial, Carrier was charged with six counts related to

4' victim A.H. (éeimai assault and unlawful seXLial contact — first office
incident; sexual assault and unlawful sexual contact — second office -
incident; and sexual assault and iinlawful sexual contaet ~ fitness
r‘oom incident) and six counts related te victim D.E. (sexual alssaiult,

“unlawful sexual contact, and enticement - ﬁrst bed bug ‘check‘;
s‘exi.ial assault, linlawful contact,'and enticement - second, third,

and fourth bed bug checks). With respect to A.H., Carrier was
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acquitted of the counts felated to the fitness room incident and the
jury could not reach a verdict on thé femaining counts. With
' reépect gto D.E., Carrier was acquitted of the couhts related to the
second, third, and foufth bed bug éhecks, and the jﬁry could not
rgach a verdict on thé remaining couﬁts. At the second trial, those
victims testified .about both charged and acciuitted conduct.

g 119 Carrier contends that. the court should have instructed the
jury that he was acquitted of certain acts aboﬁt which the victims
testified. He says th¢ jury likely knew.about the prior trial and
Wouid have necessarily speculated that Carrier was found guilty of
the uncharged prior acts. |

9§ 120 A Kinney -instruction is not required simply because the jury
might specula‘;e that a pﬁorfrial occurred. An instruction is
neceésar_y’ only where 'th.e jury would likely haye concluded that-_the
defendant was previously tried for the pfiof act and Would
necessarily speculaté as to the defendant’s guilt br innocence

- regarding the prior act. Kinney, 187 P.3d at 557.

9121 Tﬁus, in the context of _thifs céée, the court should have given

| an instruction only. if it determined that the Jury was likely

'speculating as to Whethei~ Carrier had previously been tried and . |
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convicted for touching A.H.in fhe fitneés roorﬁ and for touching
" D.E. dufing _Certaiﬁ bed bug checkc. Carrier offers no evidencc fo
: ISL:Iggest thaf the jury Was. speculating abcut the resolution cf those
particular charges. Unlike in Kinney, Whére the jury asked for
_ trar_lscripts of thc pfior‘ proceedings, here, the jury did no‘c ask a‘lnyv :
_'quest.io'ns about the pricr ac’cs or fequést_any cldditioﬁal evidence
related to them. And, unlike in 'Kinney, 'the tectimony about those
| :ac.ts made up a -minuscule-po'rti0n of the evidence presen.ted duriﬁg
a mbnth-long‘ trial. Thus, we cannot say fhat the court’c decision
not to instruct the jury about the acquitted conduct Was. manifestly
. arbitrary, unreaconéble, or’liinfair. Id. at 5_‘58‘.

3. Cfoss—EXamihation of _thé Officers Regarding Their -
' Investigation o

122 Carrier argues -th-a_t -the court erred in precluding him from
croszexamining polic_e 'OfﬁCerc about the écquittals in the first trial.

' According to Carrier, the officers had a f‘mcti\}e” orv ‘fbias” follovﬁng

| the first trial to conduct additional inveétigation to obtain a more
favorablé outcome at the second trial. The district court found the

proposed examination irrelevant and likely to confuse the jury.
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q 123 _A criminal defendant 'haa a constitutional right under.the .
Confroritaiidn Clause to cross—examina Witnessés, and it is arror to
exceséively limit cross—éxamination, -especially when it concerns a
Mtneas’s bias, préjudice, or niotiVe for tesi:ifying. People v. Chavez,
2012 COA 61, 7 31. }Still, “[t]he trial court must exercisa its
discretion to preclude inquiries that have no prpbati\}e .Vaiiie, are

.' irrelévant, or are prejudicial.” People v. Marsh, 396 P.3d 1, 18
(Colo. App. 2011) v(ciuoting Paople v. Hendrickson, 45 P.3d 786, 788
(Colo. App. 20015), aff’d, 2017 CO 10M. . |

-9 124 .Like the district .court, we deem the earlier acquittals

irrelevant. The point Carriér was apparently trying to convey in his

questioning was that the officers did not conduct a thafough
investigation until after the ﬁi”st trial. Thé district court exp‘ressly.
alloizved that line of Aquestioning.

9125 | The purpose of allowing cross4.examination rélated toa

witness’s bias is to give tha jury a fair irripress’ion of the‘witness’s |

cred1b111ty Id But Carr1er does not explam — and we cannot
d1scern — why the jury would have had a 31gn1ﬁcant1y d1fferent

impression of the ofﬁcei*s cre_dibihty had it known that the later
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investigation was motivated by the_ acqﬁittals rather than a geheral -
| desire to éhoré up an inadeqﬁafe ini;ciai investigation.
9126 Accordmgly, we conclude that the district court d1d not abuse
1ts d1scret10n in refusmg to glve a Kmney instruction or otherw1sé
precluding evidence of the prior acquittals. o |

- VIII. The District Court Did Not Commit Plain Error in Instructing
the Jury on Unlawful Sexual Contact

ﬁf 127 As to the charge of unlawful sexual contact (medical
eﬁaminatidn), the court’s elemental instfu_gt'ion to thé jury listed 'the_-
folloviring elemehts: |
‘1. That the defendant,

- 2. in the State of Colorado, at or about the
date and place charged,

3. knowingly subjected a person to sexual
contact, and

4. engaged in the treatment or examination of
the victim for other than bona fide medical
purposes or in a manner substantially
inconsistent with reasonable medlcal

practices. '

7128 | Carriér contends that the instruction was an in_accurate
statement of the law because the “knowingly” mens rea did not
modify both elements three and four of the offense. According to

Carrier, the erroneous instruction would have permitted the jury to
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- con{fiét him of unlawful sexual contact (fnedical examination) based
on his good faith, but mistaken,‘ belief that he was conducting the
examinations for a bona fide medical purp_dsé and consistent with
reasonvable medical 'practicés. | | |

A. - Standard of Review

q '129 We review Jury Iinstructions de novo to deterfnine Whéther the
instructions as a whole accurately.informed the jury of the
governing law. Riley b.'Peopie; 266 P.3d 1089,' 1092 (C010.1201 1).

q 130 - When the defendant fails to object to an instruction, we will
réversevonly.on é finding of plain error. People v. Miller, 113 P.3d
743, 749 (Colo. 2009) To obtain reversal under this standard, the
defendant rﬁust demonstrate not only that the instruction affééted a
substantial right, but also that the reéord reveals a reasonable
probability:that th.e' error contributed to his conﬁction. Id at 750.
_The coﬁrt’s failure to instruct the j,ury properly does not co’hStitute
plain error if the relevant instruction, read in conjunction Wifh
other instructions, adequately informs the jury of the law. Id.

B. Analysis
q 131 We conclude, for two reaéons, thét even if the ins.trtictiqn

improperly omitted a mens rea réquirement from the fourth element
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of the offense, the district court did not commit plain error in
.instructing the jury.

9132 First, thé- jury Was instructed that “séxual contact” meané “the .

. knowing touching of fhe victim’s intimate parts” if “that sexual
contact is for the 4purpose_s of sexual arousél, gratification, or
abus.e.” Thus, to c*;onvict Carrier of unlawful se@d contact
(medical examinafion), the jury necéssarily had to ﬁnd that the
sexual contact was not for a “bona fide medical p@rpose,” see Pebpl_e
. Tény, 720 P.2d 125, 127 (Colo. 1986) (a “bona fide medical
purpose[]” means the examiner is acﬁng in gobd faith and sincereiy
to investigate, préVent, or cufe a malady), but instead was for fhe
purpose of sexual arousal, gratification, or abuse.

4 133, Second, Cafriér was convicted of unlawful se.xual‘ contact
(medical'examinatibn) With respect tor only ﬁ\}e Viétims. The jury
‘found that, as fo each of those victims, Carrier had‘, also committed
sexual ésseiult on a child. ‘The court gavé an éfﬁrmativel defense
instruction for the sexual assault on a child counts, instructihg the
jury thét the prosecution bore the burden of proving beyond a
reasonable doubt that Carrier had not subj ected the victim to

sexual contact for bona fide medical purposes and in accordance
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| withv reasbnable_ medical practices. With respect to those five
victims, then, th¢ jury necessarily rejected Carrier’s defense.
q i34 Thus, we coﬁclude that the record does not reveal a
‘reasonable probability that the instructional error contributed to
Carrier’s convictions. Miller, 113 P.3d at 750.

IX. The Evidence Was Sufficient to Support Carrier’s Conviction
for Sexual Exploitation of a Child

9135 To obtain a conviction for sexual exploitation of a child, in
violation ‘of section 18-6-403(3)(b.5), C.R.S. 2017, the prosecution
mlist prove beyond a reasonable doubt that the defendant
knowingly possessed or controlled ény sexually eﬁploifative
material. “Sexually expléitative material” includes anvyA“photograph

.. or other . . . electronically . . . or digitally reproduced visual
material that depicts a child engaged inv'. .. or being used for
explicit sexual conduct.” § 18-6-403(2)(j). | |

7136 In his opening brief, Carrier argued that the prosecution had
failed to meet its burden with respect to images recovered from the
l“i‘nternet cache/Web Preview” folder of his laptop computer. -
.According to Carrier, the prosecution had presented no evidence

that he knew about his computer’s automatic-caching function or
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that he exercised control orfer the images th-atr were autorhatically
saved as cache files. |

q 137 While the appeal was pending, the suprerne court-issued its
decision in Marsh v. People, 2017 CO 10M, which, ae Carrier
appears to concede in his reply brief, forecloses his argument.

9138 In Mdrsh, 1 28, the supreme court concluded that a defendant
knowingly possesses and controls child pornography for purr)oses
of section 18—6—403(3) when he knowingly seeks out and views child
pornography on the internet. It further eencluded that cache o
images can constitute evidence that the defendant knowinglfy
possessed the imagee when he viewed them online. Id. at 9 29.

9139 The evidence demon}strated that Carrier’s internet caehe
’contained sexually.e'xplqitative images. The computer forensic
.expert testified that the evidence found on Carrier’s hard drirfe and

~ in the computer’s.cached files established that the computer’s user
had visited the rhembership-only child pornography vyehsite.over
100 tirhes. Accordingly, we conclude that the evidence was

sufficient to support Carrier’s sexual exploitation convictions.
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X. Conclusion

9140 The judgment of conviction is affirmed.

JUDGE J. JONES and JUDGE ASHBY concur.
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