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Case: 19-1871 Document: 35 Page:1 Date Filed: 01/21/2020

UNITED STATES COURT OF APPEALS FOR THE THIRD cnicﬁIT |
C.A. No. 19-1871 :
JESUS RODRIGUEZ, Appellant
V8.
ADMINISTRATOR NEW JERSEY STATE PRISON, et al.

(D.N.I. Civ. No. 2-16-cv-01315)

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN ,
HARDIMAN, GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPO, BIBAS,
PORTER, MATEY, and PHIPPS, Circuit Judges

The petition for rehearing filed by appellant in the above-entitled case having been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who
concurred in the decision having asked for rehearing, and a majority of the judges of the
circuit in regular service not having voted for rehearing, the petition for rehearing by the
-panel and the Court en bang, is DENIED, |

BY THE COURT

s/ Kent A. Jordan
Circuit Judge

DATE: January 21, 2020
PDB/cc: Jesus Rodriguez
Lucille M. Rosano, Esq.
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¢ CLD-002 October 3, 2019

C.A.No. 19-1871
JESUS RODRIGUEZ, Appelila.ﬁt
VS.
L ADMINISTRATOR NEW JERSEY STATE PRISON, et al.
(DN Civ. No. 16-cv-01315) -
Present: JORDAN, KRAUSE and MATEY, Circuit Judges
Submitted are:

(1)  Appellant’s request for a certificate of appealability under 28 U.S.C.
§ 2253(c)(1);

| (2)  Appellees’ Letter response in opposition thereto
in the above-captioned case.

Respectfully,

Clerk

ORDER :

Case: 161671 Document: 003113376421 Page:1 = Date Filed: 101612019 1.1

UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT - o

' Rodriguez’s application for a certificate of appealability is denied. Jurists of
reason wouid agree, without debate, with the District Court's conclusion that ali of Lis -
claims lack merit, for substantially the reasons prbvided in the Court’s March 22, 2019
memorandum opinion. See 28 U.S.C. § 2253(c)(2); Miller-El v. Cockrell, 537 U.S. 322,
327 (2003). In particular, jurists of reason would agree that Rodriguez did not show that
his Sixth Amendment rights to a fair and impartial jury and to the effective assistance of
counsel were violated. See Strickland v. Washington, 466 U.S. 668, 687, 694 (1984).
Because it is clear that Rodriguez is not entitled to the relief he seeks, the District Court




Date Filed: 10/16/2019

Case: 19-1871 Document: 003113376421 Page: 2

%

e ~did not err in failing to hold an evidentiary hearing. See 28 U.S.C. § 2254(e); Schnro v, o
Landrigan, 550 U.S. 465, 474 (2007). _ oy
By the Court,

s/ Kent A. Jordan
Circuit Judge

. Dated: October 16, 2019
* PDB/cc: Jesus Rodriguez -
Lucille M. Rosano, Esq.

o e

W\TED S
SRy

‘\ﬁ‘.,-

A True Copy Tvagnadt

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate .
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JESUS RODRIGUEZ,
Petitioner, : Civ. No, 16-1315 (KM)
V. ,

STEVEN JOHNSON and THE ATTORNEY ORDER
GENERAL OF THE STATE OF NEW JERSEY,

Respondents.

For the reasons expressed in the Opinion filed herewith:

IT IS this 21st day of March, 2019,

ORDERED that the petition for writ of habeas corpus (DE1) ié denied; and it is further

ORDERED that petitioner’s renewed motion for an evidentiary hearing (DE 32) is
denied; and it is further

ORDERED that a certificate of appealability shall not issue; and it is further

ORDERED that the Clerk shall serve this Order and the accompanying Opinion on
petitioner by regular U.S. mail; and it is further

ORDERED that the Clerk shall mark this case as closed.

f KEVIN MCNULTY
United States District Judge




UNITED STATES BDISTRICT COURT
DISTRICT OF NEW JERSEY

JESUS RODRIGUEZ, '
Petitioner, . Civ.No. 161315 (KM)
V. :

STEVEN JOHNSON and THE ATTORNEY OPINION

GENERAL OF THE STATE OF NEW JERSEY,

Respondents.

KEVIN MCNULTY, U.S.D.J.

I INTRODUCTION

Before this Court is the petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254

filed by petitioner Jesus Rodriguez (“Mr. Rodriguez” or *Petitioner™). (DE 1.) Mr. Rodriguez is

presently confined at New Jersey State Prison in Trenton. New Jersey. For the reasons set forth
below. Mr. Rodriguez’s habeas petition and renewed motion for an evidentiary hearing are

denied, and a certificate of appealability will not issue.

Il BACKGROUND

A. Factual Background
This Court, affording the state courts’ factual determinations the appropriate deference,
see 28 U.S.C. § 2254()(1).F will reproduce the pertinent relevant facts set forth by the Appellate

Division of the Superior Court of New Jersey (*Appellate Division”) in (1) its Apriln 12, 2004

! Pursudnt to 28 U.S.C. § 2254(e)(1), “[i]n a proceeding instituted by an application for a writ of
habeas corpuis by a person in custody pursuant o the judgment of a State court, a determination of a
factual issue made by a State court shall be presumed to be correct. The applicant shall have the burden
of rebutting the presumption of correctness by clear and convineing evidence.”



written opinion during direct appeal (Srate v. Romers, Nos. A—4974-99. A+6593—99. A-0282~
00, A-0834-00, A=3704-00 (App. Div, Apr. 12, 2004) (slip op. at 1-118) (DE 10-2, Di” 10-3));
and (2) its August 26, 2015 written opinion affirming denial of post-conviction relief (*PCR™)
(Steste v, Rodriguez, No. A-3656-12T1, 2015 WL 3038103, at *1 (N.J. Super. Ct. App. Div. Aug.
26, 2015).)

Mr. Rodriguei and nine co-defendants were members of a local New Jersey chapter of a
naiional organization called the Latin Kings. The Orange Crush was an elite enforcement group
of the Latin Kings, appointed by defendant Lui§ Manso. a Latin Kings regional officer. Orange
Crush handled special problems of Latin Kings members. Rodriguez, 2015 WL 5038103, at *1.
(DE 10-2a1 9.)

According to defendant David Martinez. defendant Michael Romero held a Latin Kings

m:.mber meeting at his Jerse) Cm home on June 29, 1998. He e\piamed that, the day before.

Omar D I\Iomnte ¢ Om’u D ) a.nd .hmm\ Cabm‘a lmd ccnducted a drive- b\f 1\0;;9[!114‘; zﬁ his
apartment complex. Mr, Romero believed that he had been ihe shooting’s intended target. He
wanted the Latin Kings to retaliate on his behalf. Defendant Charles Byrd, who atiended the
meeting, agreed. He ordered Crange Crush to kidnap Omar D and fim_my Cabrera that night.
break their shooting arms, and then kil them. Rodriguez. 2015 WL 5038103, at *1.

Later that day, roughly twenty-five Latin Kings members met at Romero’s home. /d. at

2. Afier that meeting, David Martinez drove Edwin Rivera’s Bronco, with Edwin Rivera,

e e o= Miguiel “Torres,Juan-Cortes; and Omar WoMorante ("Omar W) ay pussengers. ‘Luis Manso™
drove his car, with Michael Romero, Jose Antonio Perez, and Omar D (Omar W’s twvin brother)}

as passengers. Juan Delesus drove Jesus Rodriguez’s vehicle, with Jesus Rodriguez. Luis



Rodriguez, Edwin Diaz, Jimmy Cabrera, and Sfand Rajabzaden as passengers. /d. (DI_,_E 10-2 at 8-
9)

Because David Martinez was not sure of their destination in Newark, he pulled over near
an interchange on the New Jersey Turnpike: The other cars followed. Luis Manso used the pay
phones at the interchange to call Chaﬁes Byrd and confirm that their orders were to carry out the
punishment without a “trial.” According to bavid Martinez, while Luis Manso was speaking to
Charles Byr&, Jesus Rodriguez asked to speak to Charles Byrd to persuade him that a “trial™ was
necessary, but Luis Manso told him that Charles Byrd refused to reconsider the issue. According
to Juan Delesus, when Luis Manso hung up the phone. he said: *[Byrd] said we got to do this.”
Rodriguez, 2015 WL 5038103, a't *1.

While they were stopped at the Turnpike rest area, Omar W - fearing the others’

Amlencied plan - saunht thc heip of" a toH coiiectm under the guise of using the restroon. The

collecior directed him to a nearby toii of ﬁce Reccﬁm?n;tr w hm % aé transplrms.. Luis \/iartmeg:
tried to interrupt by grabbing Omar W s arm. When the tol] coliector objected. Martinez refensed
Omaf W, and the cars pulled away. Intended victims Omar W and Juan Cortes escaped from the
cars. (DE 10-2 at 9.)

| Intended victims Omar D and Jimmy Cabrera. however, were taken to Branch Smok

Park in Newark, where they were strangled to death and left lying face down in the water. (DE

10-2 m9)

Two eyewitnesses to the muzdms Ricmdo Dn? 'md Luis Rodnﬂue:f testified for 1!
State. Although their versions of the circumstances surrounding the murders differed to some

extent, each testified that Jesus Rodriguez and Michael Romero directly participated in the



killings. Rodriguez, 2015 WL 5038.1 03, at *2. The two witnesses also testified that Luis- Manso
\;xfas at the scene and said “Set it off;” after which the attack began. /1.

| According to Ricardo Di321 Jesus Rodriguei- grabbed Omar D in a headlock in the park,
then handed him over to Juan Antonio Perez. (DE 10-2 at 16.) Michaei‘{{omem grabbed Jimmy-
Cabrera, who was not {ighting back much..(;’cf.)'I-Iowever, Omar D was resisti ng so strongly that
Michael Romero had to help Juan Antonio Perez. who held down Omar D while Michael
Romero beat him witl} a belt. (/d.) Romero also kicked and punched Cabrera, tore ofT his shirt.
twisted it around his neck; and instructed Diaz to hold it tightly - which he did until Cabrera
stopped moving. /d. Ricardo Diaz further testified that Luis ManS(‘) directed him to drag
Cabrera’s body to the water, which he did. Rodriguez, 2015 WL 5038103, at *2.

According to State witness Luis Rodriguez. Luis Manso ordered him to help Juan

Amomo Perei drown Omar D, but Lms ROdFlLUC? miuscd Roa’r rgue*. 2015 WL 3038 (03, at*1.

-specchless. ™ (/d.) Luis-Rodriguez said,“That kid putup a fight.” and-Jesus Rodriguez said.

Omar D was Stlili s{r g,:li ng. so thev dr'mz\.d him m“ards the water as he scruuncd “Ill leil you

=

whatever you want, just don’t kill me, Leave me alone please.” Michael Romero and Juan

Antonio Perez appeared to be trying to drown Omar D, and when he stopped moving. Perez

dragged the body further into the water. At Luis-Manso’s direction, Ricardo Diaz dragged Jimmy
Cabrera’s body to the water. as well. (DE 10-2 at 16.)
Ricardo Diaz lefi the crime scene in Jesus Rodriguez's car with Jesus Rodriguez, Luis

Rodriguez. and Juan Delesus. (Jd.) Luis Rodriguez asked Diag “if that was his first. and he was

“Yeah, [he] was strong.” (Jd. at 16-17.)
Juan DeJesus also testified for the State. He explained that he stayed in the car at the

scene of the attack because Jesus Rodriguez had told him to do so. Juan DeJesus did not witness



the murders. He tcs’tiﬁeds however, that he saw the others run sweﬁty and dirty from the bushes.
Rodriguez, 2015 WL 5038103, at *2.

B. Procedural History

in November 1998, Mr. Rodriguez and his nine co-defendants were indicted and charged
in eighteen counts with six different crimes against f‘éur victims, two of whom were killed. They ™
were all éharged with four counts of second-degree conspiracy to commit i{idiiappin«f; four
counts of first-degree kidnapping; four counts of second-degree conspiracy to commit murder;
two counts of murder; two counts of felony murder; and two counts of attempted murder. Edwin
Diaz, who was also charged with additional counts, Ricardo Diaz, David Martinez. Sfand
Rajabzaden, Edwin Rivera, and Miguel Torres pled guilty. The trial judge denied motions for
separate trials. /d. at *1.

Mr Rodrmucz zmd co- def‘endants Luis Manso, Michael Romero, Jose Antonio P’ere?‘ and

Ch’;r}e*’; Byrd were mcd Jomtl\r bemeen Ianuarv ’74 and March 1'7 "000 Id. \»!r Rodrmue? was
sentenced on April 26, 2000 and received two consecutive life sentences for the murder
convictions, eighty-five percent without parole; four concurrent life sentences for the kidnapping
convictions, eighty-five percent without parole: and concurrent fifty-vear sentences for the
attempted murdcr convictions. The remaining convictions merged. (DE 10-2at 7.) Mr.

Rodriguez and the co-defendants who were iried with him appealed. [n an unpublished opinion,

the Appellaie Dmszon af ﬁm\ed the convictions. State 1. Rmxzer o, Nos. A—4974-99, A~6593-99,

I

A—~0”87w~{}ﬂ Aw0834m00 A-:n?04~00 (App. Div. Apr 004) (shp op.at 1= HS) (DE 10-

DE 10-3.) The Supreme Court denied certification. Stafe v. Romero, 181 N.J. 548 (2004).



. Mr. Rodrigﬁez filed his PCR petition in March 2005. He raised issues primarily related to
allegations of constitutionally ineffective assistance of trial®, appellate. and PCR counsel, as well
as trial errors not raised on direct appeal. See Rodriguez, 2015 WL 5038103, at%2.

The PCR judge held an evidentiary hearing on Mr. Rodriguez’s PCR petition, as well as
those filed by Mr. Manso, Mr. Romero, and Mr. Perez. Rodriguez, 2015 WL 5038103, at*3.Ina
written decision and order dated January 7, 2013, the PCR judge denied relief and dismissed Mr.
Rodriguez’s petition. (DE 10-6.) He reached the same result with respect to the petitions filed by
the other three defendants. (/) Rodriguez, 2015 WL 5038103, at *3.

_ Mf. Rodriguez appealed the denial of PCR, rzﬁsing seven issues, including his trial

attorney’s JAC for “failfure] 1o atiend or procure replacement counsel for all jury sclection

proceedings.” (DE 10-5 at 3.) In hig pro se supplemental brief. Mr. Rodriguez argued that trial

* counsel rendered IAC by fail[ing] to advise [Petitioner] on whether or not 1o testify, to inform

him that the choice whether o testify: was ultimately his to make, and to honor [Petitioner’s]
wish to testify.” (DE 10-6 at 3.) In a second pro se supplemendal brief, Mr. Rodriguez again
argued JAC by trial counsel’s failure to inform him of his right to testify, which prejudiced hin.
(DE 10-7 at 5.) Rodriguez, 2015 WL 5038103. at *3,

In a detailed written opinion filed on August 26, 2015, the Appellate Division affirmed
denial of PCR. Rodriguez, 2015 WL 5038103, at #3-10. |

On March 3, 2016, Mr. Rodriguez filed his § 2254 Petition with this Court. (DE 1 at 17

v | ratises four grounds-forelief: (1) ineffective assistance of counsel (“IAC*) by his trial-~ -~

2 With respect to claims of ineffeciive assistance of counsel (“IAC™) by his trial counsel, Paul

Fcinberg, Esquire, Mr. Rodriguez argucd that Feinberg: failed to request severance of Mr. Rodriguez’s
casc from those of his co-deflendants; failed to object to the State’s systematic climination of H ispanics
from the jury; failed to be present at all times during jury selection; failed to adequately investigate the
casc; failed to request a hearing on Mr. Rodriguez’s minor status; and made “serious omissions and

derelictions of duty.” (DE. 10-6 at 77-78.)



attorney in failing to advise Mr. Rodriguez ol his right to testify at trial (DE 1 at 23%: (Y IAC by .
trial counsel in failing to be present for three days during jury selectiqn (id. at 25); (3) violation
of Mr. Rodriguez’s due process rights when “a juror who had been intimidated by outsiders was
allowed 1o remain on the juty” (id. at 26); and (4) unconstitutional exclusion of Hispanics [rom
the venire or the jury as seated. (Jif. at 27.}

On May 2, 201 6_, Respondents filed an answer (DE 10). to which .Mr. Rodriguez filed a

reply. (DE 24.)

11i. LEGAL STANDARDS

Under 28 U.S.C.' § 2254(a). the disirict court “shall entertain an application for a writ of
habeas corpus [o]n behalf of a person in custody pursuant to the judgment of a State court- only
on the ground that he is in custody in viclation of the Constitution or laws or treaties of the

Unned Siates A inbz.as petmouer h'ls Lhe burden of cs(abhshmﬂ hls anlcment to reliefl for

cach claim presented in his petition based ufmn the record that was before the state court. See
Elev v, Erickson, 712 F.3d 837, 846 (3d Cir. 2013); see also Parker v. Muﬁf?evm‘, 367 U.S. 37,
40-41 (2012). District courts are required to give greal deference 1o the determinations of the
state trial and appellate courts. Sée Renico v. Lelt. 559 U.S. 766, 773 (2010).

In general, a federa} court may not grant a writ of habeas corpus under § 2254 unless the
petitioner has “exhausted the remedies available in the courts of the State.” 28 U.S.C. §

4(13)(1)(;\) '10 do 50, 4 pemloner must ffurly presem all feciera claims to the highest state

court before bringing them in federal couri * Lewva v I Ihmns. 30—1 l .3d 357, 365 (3d Cir. ’?007)
{citing Stevens v. Delaware Corr. Ctr., 295 F.3d 361, 369 (3d Cir. 2002)). This requirement
ensures that state courts “have *an initial opportunity (o pass upon and correct alleged violations

of prisoners® federal rights.” Id. (citing Lnited Statés v, Bendolph, 409 F.3d 155, 173 (3d Cir.



2005) (quoting Duckwortl v. Serruno, 454 US. 1.3(1981)). Even if a petitioner’s constitutional
claims are unexhausted, however, a habeas court has the discretion to deny them on the merits
under 28 U.S.C. § 2254(b)(2). See Taylor v. Horn, 504 F.3d 416. 427 (3d Cir. 2007); Bronshicin
w. Horn, 404 F.3d 700, 728 (34 Cir. 2005). |
Where a claim has been adjudicated on the merits by the state courts, the district court

shall not grant an application for a writ of habeas corpus unless that state court adjudication

(1) resulted in a decision that was contrary to, or involved.an

unreasonable application of; clearly established Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision thal was based on an unreasonable

determination of the facts in light of the evidence presenied in the

State court proceeding.
28 U.S.C. § 2254(d)(1)-(2). Federal law is clearly established for these purposes where it is
clearly expressed in “only the holdings. as opposed to the dicta” of the opinions of the United
States Supreme Court. See [Foods v. Donald. 135 8. Ct. 1372, 1376 (20153). "W hen reviewing
smie criminal convictions on collateral review, federal judges are required to afford state courts
due respect by overturning their decisions only when there could be no reasonable dispute that
they were wrong.” Id. Where a petitioner challenges an allegedly erroneous factual determination
of the state courts, “a determination of a factual issue made by a State court shall be presumed to

be correct [and the] applicant shali have the burden of rebutting the presumplion of correciness

by clear and convineing evidence.” 28 LLS.C. § 2254(e)(1).

""""" -~ For any particular issue; the relevantstate-court decision Tor'purposes of federal habieas -
review is the last reasoned state court decision. See Bond v. Beard, 539 F.3d 256. 289-90 (3d Cir.
2008). These deferential standards apply, however, “even where there has been a summary

denial” by the state court. Cullen v, Pinholster, 563 U.S. 170, 187¢2011). "In these



circumstances, [petitiéner] can satisfy the "unreasonable application” prong of § 2254(d)(1) only
by showing that ‘there was no reasonable basis® for the [state coﬁrt‘s]_ decision.” /il al 187-88
(quoting Herrington v. Richter, 562 U.S. 86, 98 (2011)). Furthermore, “when the relevant s&mé
court decision on the merits ...does not come acéompanied with ... reaéons' ... [W]e hold that the
federal court should ‘look through® the unexplained decision to the Iaét related state-court
decision that does provide a relevant rationale.” I'if:‘fsmz. v. Sellers, 138 8. Ct. 1188, 1192 (2018).
Because many of the claims sound in [AC, I review the governing standards briefly. In
Strickland v. Washington, 466 U.S. 688 (1984), the U.S. Supreme Court held that a claim of
ineffective assistance of counsel claim has two essential elements.
First, the petitioner must show that counsel’s performance fell below an objective
. standard of reasonableness. Sec 466 LL.S. at 688; see also Ress v. Furano, 712 F.3d 784, 798 (3d

sz’ 70?3) To do so, the pemmner must tdenufx pamcutar acts or omissions that were not the

result of reasonahle prof'cssnonai Judnmem See S‘/f zcisl{mc? 466 U. S at 690 Thu fa.derai couft
" must determine whether, in light of all of the circumstances. the miesm fied acts or omissions fell
outside the wide range of professional competent assésiaﬁce. See id.

Second, the petitioner must affirmatively demonstrate prejudice. “Prejudice”™ means that
“here is a reasonable probability that, but for counsel’s unprofessional errors. the result of the
proceeding would have becn different. A reasonable probability is a probability sufficient to
undermme confidence in the outcome.” See id. at 694; sce alm AMeBride v, Supel m!eizdmzt SCI
iiout’daie 687 F. Jd 92,102 n. 11 (sd Cu 7037) th respect to the s;quence of the two
prongs, the Strickland Court held that ‘a court need not determine whether counsel’s
performance was deficient before examining the prejudice suffercd by the defendant as a result

of the alleged deficiencies ... If it is easier to dispose of an ineffectiveness claim on the ground of



lack of sufficient prejudice, which we expeet will ofien b; so, that course should be followed.™

Rainey v. Varner, 603 F.3d 189, 201 (3d Cir. 2010) (quoting Stricklund, 466 LS. ot 697).
“Finally; on habeas review, it is not cnough that a federal judge would have found counscl

ineffective. The judge must {ind that the state court’s resolution of the IAC issue itself was

unreasonable, a higher standard:

The pivotal question is whether the state court’s, application of the
Strickland standard was unreasonable. This is different from asking
whether defense counsel’s performance [ell below Strickland’s
standard. Were that the inquiry, the analysis would be no difterent
than if, for example, this Court were adjudicating a Strickland claim
on direct review of a criminal conviction in a United States district
court. Under AEDPA, though, it is a necessary premise that the two
questions are different. For purposes of § 2254(d)(1), an
unreasonable application of federal law is different from an
incorrect application of federal law: A state court must be granted a
deference and latitude that are not in operation when the case
involves review under the Strickland standard itself.

“Harrington, 562 U.S. at 101 (internal quotation marks and ciiation omittéd emphiasisin™
original).
1V. DISCUSSION

A. Ground One: Ineffcctive Assistance of Counsel By Fuiling To Advise Petitioner
Of His Right To Testify At Trial

Mr. Rodriguez alleges that his trial counsel. Mr. Feinberg. rendered 1AC by “not
advis[ing] Petitioner of his right Lo testify, nor that the choice whether to testify was ultimately

his to make.” (DE 1 at 23 (“*IAC-Testify Claim™}.) In light of the record before me and

—-ggverning federal law, forthe reasons stated below 1 find-that (1) the state court rejettionol (g

JAC-Testify Claim was neither contrary to nor an unreasonable application of Strickland; and (2)

that Mr. Rodriguez has made no showing of prejudice, .2, a specific proffer of genuinely

exculpatory testimony that would have enhanced his chances of acquittal.



(1) State court ruling on IAC-Testify claim A

The last reasoned decision on Mr. Rodriguez’s IAC;TcstE fy Claim was that of the
‘Appellz'lte Division on appeal from the denial of PCR. See Rodvrignez, 2015 WL 5038103, at %],
The Appellaie Division “reach[ed] the merits™ of. and rejected, the IAC«Tcsiify Claim on Mr.
Rodriguez’s appeal [rom the denial of PCR. Rodrigues; 2015 WL 5038103, at *8.

The Appellate Division's decision correctly set forth the governing law, including (f) a
criminal defendant’s constitutional right to testify and (2) defense counsel’s responsibility to
advise his client on whether or not 1o testify, with explanation of “the tactical advantages and
disadvantages of doing so or of not doing s0.” Rodrigues, 2015 WL 5038103, at *8 (imemal“
citations omitted).

Next, the Appellate Division considered pertinent parts of the record, summarizing them
as follows:

[Mr.] chbem tcst:ﬁcd at me hearing tlm he* 1iwavs ta k{&d} to
the defendant about the right 1o testify,” and that his - ‘standard
practice [was] to continue tatkm" during the course of the case (o
see whether they want to testify.” He added that, at the end of the
State’s case, he “typically [sat] down with the client and go over
that.” However, he had no independent recollection of doing so
with [Mr.] Rodriguez. He acknowledged that, aithough he

“roulinely” asked the trial judge to voir dire his client on the issue,
he had not done so in this case.

Jd. at *9. The Appeliate Division reasoned that “the PCR judge could have found that Mr.
Feinberg followed hls usual prac(xce and advised Mr. Rodriguez of his right to testify, especially
;m light of Mr. Rodriguez’s failure to certify (o the contrary.” Jd. Alternatively, howeve: the
! Appellate Division determined that the JAC-Testify Claim (ailed for lack of prejudice: “[Elven if
we were to find that Rodriguez was not advised of his right to testify, we conclude that

Rodriguez has not satisfied the second Strickland prong on this issue.”™ /d.

T



On the Strickland prejudice prong, the state courts considered Mr. Rodriguez’s claims
that (1) he would have testified at trial that his part in the crimes was minimal and due to duress,
(2) he played no part in the pre-murder mecting. (3) he thought the murder \*ictims were being
taken to the park for only a light assault, and (4) he tried unsuccessfully to stop the murders. The
Appellate Division observed, however, that *[t}hose assertions have never been supported by any
; ! certification.” Jd. Furthermore, if Mr; Rodrigu;_z had testified, his prior criminal record and his
; ! admission that he had some involvement with the Latin Kings and participated to some degree in
the events of June 29, 1998, would have ""‘epened him up to considerable cross-examination and
would mosf likely have been cour.nerproduclive.”‘ Id. For these reasons, the Appellate Division
found “no basis io conclude that there was *a reasonable probability” that “the result of the [trial]
would have been &ifferent’ had Rodriguez testified as he claims he would have,” /d. (ciling
Strickland v. Wushington, 466 U.S. 668, 694 (1984). On ‘August 26, 20\{5., the Appellate Division
affirmed denial of PCR. Rodriguez, 2015 WL 5038103, at *10. On December 16,2 2015, the New
Jersey Supreme Court denied certification. See State v. R(}z!f‘igéfes. 127 A.3d 704 (NJ. 2013).
(2) State Court Rejection OF The IAC-Testify Claim Was Not Unreasonable
The state court correctly articulated the Strickland smndafd and reasonably applied it to
the facts of Mr. Rodriguez’s case. This is not a silent record. During the PCR evidentiary
hearing. Rodriguez was represented by counsel, Michael G. Paul, Esq. (“PCR counsel™). PCR
¢0Ltnsei called Mr. Rodriguez’s trial counsel, Mr. Feinberg. as a witness. (DE- 17-1 ai 91). Mr.
~-—~~Paul :askedlfiriai»coun.sel“ whether he-recalled discussing with "Mr. Rodri guez‘h.i-sri ghftotestify 11
trial. (DE 17-1 at 94-95.) Trial tL:ounsel replied that although he had “no independent recollection
of that,” it was his “standard practice to do it.™ (/. at 95 (I can’t say that I have any memory in

doing it in this particular case. We're talking about 11 years ago, approximately 2 years ago™).)



On cross-examination, he elaborated further:

Paul Feinberg, Esquire: Well I; in preparation of the case, | always
talk 1o the defendant about the right to testify. My standard practice
is to continue taiking during the course of the case to sec whether
they want 1o testify. Then at the end of the State’s case when it’s
time 1o put our case on, | typically sit down with the client to go
over that. Now do I have arecollection of doing that in this case? I
have no independent recollection of it.

Assistant Prosecutor: Is it fair to say it was your habit and practice
as a lawyer practicing for many years in capital cases and other
murder cases to conduct yourself in that manner?

Mr. Feinberg: Yes, and I believe it should be the practice of every
lawyer who handles criminal cases.

(DE 17-1 at 104-03.) Mr. Rodriguez did not testify at the hearing.*
The only evidence of record, then, that was before the A;ﬁpe‘l!ate Division at the time it

rejected the IAC-Testify Claim, was that Trial counsel believed he had informed Mr. Rodriguez

©.of his right 1o testify at irial in accord with his invariable practice. The state court was entitled to

credit counsel’s on-the-record répresentaiionﬁ._ The state court’s finding that the deficient-
performance prong was not satisfied by those facts wasa reasonable application of Strickland. ;
(3) Lack of prejudice
Mr. Rodriguez also has failed to demonstrate prejudice from the alleged error. That is, he
does not specifically point to facts suggesting that he would have offered exculpatory lez;itimony'

that had a reasonable probability of altering the result.

~
E4

Mr. Rodriguez, who was represented both at trial and in the PCR proceedings, did not testify to
the contrary, nor did he provide to the state courts any evidence ihat contradicted his Trial counsel’s
sworn testimony. Factually, his claim that counsel failed to advise him rested solely on unsupporied

_contentions in his supplemental appellate pro se briefs in connection with PCR. (DE 10-6 al 13-14; DE
/7 10-7 at 15-16.) The [irst time that Mr. Rodriguez ever made these conteations in sworn form was in this

habeas matter, in his February 15, 2017 Declaration [n Support O His Motion For An Evidentiary

© Hearing (“Declaration™). (DE 27-2 at | (*Trial counsel failed to advise me about my right to testify”).)

Neither that Declaration nor anything equivalent was before the state courts, The presumption that this
Court, on habeas review, must defer to reasonable state court fact finding is not overcome.

|
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Of course, every defendant has'a right to testify, and an equal and opposite right not o

/

‘tes{i fy. He cannol do one without waiving the other. Sge gemf_mliy E}ﬁiled States v, Permyéooke,
65 F.3d 9, 11 (3d Cir. 1995). In any casé: therefore, a convicted defendant who has opted for one
alternative may base a claim on having foregone the other. It is perhaps for this reason that in
| such cascs; {he courts have required a somewhat specific statement of how the defendant’s
testimony might have changed the result.
/./’_\\ Tlms,’ for example, in Palmer v Hena’ric*ks? 592 F.3d 386 (3d Cir. 2010), the Court of
{ Appeals considered a similar ciaifn of IAC, but found no prejudice. That petitionér stated that he
had wished to assert a theory of self-defense. one which would have relied on his testifying to his’
version of the events. Still, sgid the court, Palmer ﬁad. revealed nothing specific *?about.ihc facts
to which Palmer would have testified.” /d, at 395 (the petition “contain{ed] no factual matter
regarding Strickland’s prejudice prong™). It was not enough. said the Court of Appeals. that the
petitionér claimed to have acted in self-defense and wanted to “tell his side of the story.” /d.
Without further'slpecii'tciiy. the petitioner had not met his burden to demonstrate an enhanced

v

likelihood of acquittal, in the sense that the testimony would have been “genuinely exculpatory.”
Id. al 395-96. It upheld the denial of the habeas petition without a hearing.*
Mr. Rodriguez’s IAC-Testify Claim suffers the same shortcomings. He expresses very

litle beyond a generalized desire to tell hig side of the story. He is not specific about what his

testimony would have consisted of, but posits that it would have “refuted” the Statc’s case:

Fwanted to-testify and put forth o defense contradicting the testimonyo e e s e
witnesses from the State who already had credibility problems and multiple

4 In contrast with this case, the petitioner in Palmer had been denied a hearing in state court as

well, so AEDPA deference did not apply. 392 F.3d at 390, 399-400. On the other hand, however, Palmer
rejected the petitioner’s argument that even in the absence of a factual showing of prejudice, counsel’s
failure to advise of the right 1o testimony was a “structural” crror that would mandate aviomatic reversal,
Id. at 396-97. ‘ '
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criminal convictions, and whose questionable Lestimony was the onty evidence
against Petitioner, Petitioner’s testimony would have been corroborated by Edwin
Diaz, another codefendant who was cooperating with the state and plead guilty
prior to trial. And also by the testiniony of Juan Delesus, a siate witness. It cannot
be emphasized enough that Petitioner’s testimony was crucial for his defense
hecause it refutes all evidence presented against him by the State.

(DE 1 at 23-24.) Mr. Rodriguez does not specify what he would have said, or how his say-50
would have “refuted” the Siate’s case.

Al any rate, there is good reason to endorse the state couﬁ’s skepticism that Mr.
Rodriguez’s testimony would have carried the day:

Rodriguez had a {eriminal] record’ and would have been cross-cxamined on that
basis. His admission that he had some involvement with the Latin Kings and the
events of June 29, 1998 would have opened him up to considerable cross-
examination and would most likely have been counterproductive.

Rodriguez, 2015 WL 5038103, at *9. For these reasons, 100, there was “no basis to conclude

there was a ‘reasonable probability that ‘the result of the [trial] would hme%ieen dlf fe_rcn&' had
Rodriguéz testified as he claims he would have.” I,

It is well-seltled that a petitioner has the burden of proving specific facts to support an
allegation of ineflective assistance of counsel. Sistrank v. Vaughn, 96 F.3d 666, 671 (34 Cir..
1996); Welly v. Pcils;)ck‘, 941 F.2d 253, 259-260 (3d Cir. 1991). The Appellate Division did not
unreasonab]y apply ﬁe governing constitutidnal standards or unreasonably find the facts when it
found, based on the record before it, that Mr. Rodriguez had not satisfied Strickland’s prejudice

prong. Redriguez, 201 5 WL 50381 03, at *9.

e e el i ek A I

On both deficient-performance and prejudice grounds, then, Ground One of the Petition

(JAC-Testify Claim) is denied.

&

’ Mr. Rodriguez’s prior convictions do not seem to be listed in the documents that are before me.
~ His criminal record was sufficiently serious, however, that it preponderated over mitigating factors in Mr.
Rodriguez’s sentencing. (DE 17-3 at 3)



B. Ground Twa: Ineffective Assistance of Counsel - Absence for Three Days
During Jury Selection

Mr. Rodriguez alleges that his trial counsel, Mr. Feinberg. rendered IAC by “fail[ing] to
attend sessions of jury selection for three daxs due to his hospitalization following a heart atiack.
Trial counsel failed to arrange substitute courisel for [Pletitioner.” (DE 1 at 25 ("IAC-Jury
Selection Claim”).) According to Mr, Rodriguez, trial counsel’s absence also impaired his
objections to under-representation of Hispanics on the jury (id.). a claim tlml‘ is discussed
substantively at Section IV.C, infra.

The trial record confirms that Mr. Feinberg was incfeed absent for three daf& at the outget
of the jury sclection process: January 24, 26, and 27, 2000. Sec Rodrigues. 2015 WI. 5038103, at

*6. What went on in those three days. however, was not “jury selection™ in the sense of voir dire

questioning or the exercise of challenges. whether peremptory or for-cause. Ruther, during those

the distribution and colieeiioh of questionnaires. and the grant or denial of hardship excuses. The
record reveals the {'oiibwing:

On January 24. 2000, the trial judge instructed a group of potential jurors on the jury
selection process and gave a brief overview of the case. In explaining Mr. Feinberg’s absence.
the judge told the jury panel: |

We have had a minor illn.ess of one of our attorneys. and so | am

working around that. | am attempting to use the time that we have
to get your questionnaires filled out. which is time consuming; -

e -+ - Fanyd 0] give the attorneysan opportunity toTeview them soweare™ ™

prepared to question you without wasting a lot of your fime
unnecessarily.

(DE 12-4 at 11.) The next day, Wednesday, January 26, 2000, the judge similarly instructed

another group of potential jurors and distributed questionnaires, Se¢ Rodrigiez. 2015 WL



5038103, at *6. The judge again told the potential jurors about Mr. Feinberg's illness:
We experienced a minor illness of onc of the attorneys.
Fortunately., we were able to work around that due to the
professionalism of the attorneys. It was agreed | would work with
you by myself, and for the purpose of getting these questionnaires
filled out,.which helps us a lot if the attorneys have access to them
10 be able to review them, as well as myself, so we will nol be off
schedule by more than a couple of days by virtue of the attorney’s
illness.

1 was able to find out this morning it was nat serious, so that person
will be able to be back with us on Monday [i.é., January 31, 2000].

id.

On Thursday, January 27, 2000, the judge distributed to counsel the queétionuaircs that
had already been filled out, and assured evérymé that Mr. Feinberg would be gi(*cn ample
opportunity to reviéw'* the questionnaircs before proceedings resumed on the afternoon of
Monéay,.lanuary 31, AZOQO. (SE 12-5 at 5-6.) The judge also instructed and distributed blank
questionnaires to a fresh batclr of potential jurors; The judée aéain cxpuilaineci that she ha& bc‘gﬁﬁ
ihg process ol orienting potential jurors and distributihg questionnaiéfs to accommodate Mr.
Feinberg's absence. The judge added, “We now know when the attorney will be returning. and
sith the agreement of counsel, I mﬁ doing the orientation and filling out the questionnaires
without them so as to keep on schedule.” (Jd. at _19.) |

The trial proceedings resumed the following wéek, at 1 p.m. on Monday. January 31,
7000. The record reflects that Mr. Feinberg was present for the remainder of the jury selection

rocess. (DE I 2-6&t24 (.Eat;uary 31,2000, DE12-7at 2,3 (Fébruary 1 200(-));:_D§:’;-41 2-8a12.3
(February 2, 2000); DE 13-1 at 2, 3 (February 3, 2000); DE 13-2 at 2,3 (February 4, 2000): DE
i3-3 at 2, 3 (February 7. 2000); Dk 13-4 at 2, 3 (February 8, 2000).)

The PCR court convened an evidentiary hearing on Mr. Rodriguez’s claim based on the



three-day absence of counsel. Mr. Rodriguez was represented by separate counscl in connection
with that hearing. Mr. Feinberg testified. He confirmed that he suffered a heart attack and missed
three days as a result of his hospitalization. He agrecd that the events he missed were the
completion of writien questionnaires and the trial judge’s grant of hardship excuses (the
“Hardship/Questionnaire™ proceedings). (DE 17-1 at 92-93.) Public defender Andrew Rojas,

" Esq., who represented co-defendant Perez, iestified at the hearing that while Mr. Feinberg was
absent, the potential juror questionﬁaires were collected and reviewed only for the purpose of
screening for hardship excuses. Mr. Rojas testified that the interests of his client. Perez. and
those of Mr. Rodriguez were entirely parallel with respect to those natrrow Hardship/
Questionnaire p'roceedings. (Id. at 26-28.) Mr. Rodriguez did not testify.

Bascd on that evidentiary record, the PCR judge rejected Mr. Rodriguez’s TAC-Tury

Selection Claim:

Here, unlike Stare v. MeCombs, [81 N.IL 373.] 374 [(1979)]. [Mr.]
Rodriguez was not “lefi adrift during so crucial a phase of the trial
as the jury selection process.” The selection, or more precisely. the
rejection ritual was barren of the challenges inherent in jury
selection. There was no weighing of the worthiness of any
perspective juror. What transpired was a pre-jury selection session -
that was solely designed (o eliminate “hardship cases™ through the
inspection of the submitted questionnaires. The testimony of Mr.
Feinberg and Mr. Rojas and the trial transcript plainly convey what
unfolded and the purpose of the protocol utilized. This preliminary
review as described was not a “critical stage™ and as a consequence
there was no transgression of the defendant’s “right to counsel.”

(DE 10-6 at 86:)

The Appellate Division affirmed, explaining as follows:

The PCR judge’s factual findings with respect to what occurred
during the limited portion of jury selection missed by Feinberg is
fully supported by the record. During those three days, the trial
judge held orientation sessions for prospective jurors and
instructed them to complete questionnaires to determine whether

18



their jury service would “impose a severe hardship due to

circumstances which are not likely to change within the following

year.” N.JL.S.A. 2B:20-10(c). When F cinberg returned, he was

afforded the opportunity to review the questionnaires and

participated in the remainder of jury selection.

Al 1o time during Feinberg's absence were potential jurors

questioncd on other issues or removed peremptorily or for cause.

The facts in this case are significantly different from.those in

McCombs, 81 N.J. at 374-79, in which the Supreme Court held that

a defense attorney who did not participate in the entire jury

selection process was deficient.
Rodriguez, 2015 WL 5038103, at *7. In short, said the Appellate Division, this was not a critical
stage, but a this “pre-jury selection session that was solcly designed to eliminate “hardship cases’
through the inspection of the submitted questionnaires.” /d. at *7, For these reasons, the
Appellate Division found “no merit” to Mr. Rodriguez’s IAC-Jury Selection Claim, Jd.

To be sure, “[t]he Sixth Amendment guarantees a defendant the right to havée counsel
“present atall “critical” stages of i crimitial proctedings.” AMissouri vi Frye. S66°US.'1 34, 140.~
132 S. CL 1399. 1405 (2012) (quoting dontejo v. Lonisiana, 356 U.S. 778, 786, 129 8. Ct. 2079
(2009) (quoting LUinired States v. 1Wade, 388 U.S. 218, 227-28, 87 S. Ct. 1926 (1967)). Expressed

that way, however. the principle is general. To warrant habeas relief, U.S. Supreme court
precedent must more pointedly address “{he specilic question prescnted by this case.” Woods .
Donald. 133 S. Ct. 1372, 1377 (2015) {quoting Lapes v. Smith, 574 US. __.1358.C1. 1,4
(2014)).

e g (e STpTeme Cour Said “spEcific)” it meant it In Woods, supra, the Supreme Court

overlurned the affirmance of federal habeas relief based on counsel’s absence during trial

~ testimony concerning the petitioner’s codefendants.® Supreme Court case law established that the

6 The Petitioner’s argument was that, although he claimed not to have been directly involved in the

shooting, the charges against him included felony murder and aiding and abetting. Thus, he argued, the
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testimony of a goverhmem witness was a “critical stage,” but the Supreme Court had not
specifically addressed the issue of testimony “about other defendants.” 135 8. Ct. at 1377.
{(emphasis in original). Under AEDPA, 28 U.S.C. § 2254(d), cited supra, a state court decision is
not “contrary to” Supreme Court precedent because it reached the opposite result in |
circumstances that were r;xerely “similar.”. Id. To put it another way, Woods found that the Court
of Appeals had framed the “critical stage” issue at “too high a level of generality.” /d. Woods
thus held that the state court’s application of Sixth Amendment precedents was neither contrary
to, nor an unreasonable application of, U.S. Supreme Court precedent.

1 have found no U.S. Supreme Court case addressing the “specific question” presented by
this case: whether distribution of questionnaires and granting hardship excuses is a “critical
stage” requiring the presence of counsel.” That in itself is sufficient to doom the claim under

~

testimony of this govemment witness was a critical phase of the trial, as to whicl prejudice from his

counsel’s absence would be presumed.

t Pretrial proceedings identified as “critical” for Sixth Amendment purposes include “arraignments,
postindictment interrogations, postindictment lineups, and the entry of a guilty plea.” Frye, 566 US. at
140 (citing Supreme Court precedents). Trial-related proceedings identified as critical, because

_ “sybstantial rights” of the accused are affected, include arraignment, competency hearings, a posi0-

indictment lineup, a preliminary hearing, a plea hearing, closing arguments, and sentencing. Mempa v.

- Rhay, 389 U.S. 128, 134, 88 S. Ct. 254, 257 (1967). See also Gardner v. Florida, 430 U.S. 349, 358

(1977) (sentencing); United States v. Roy, 855 F.3d 1133, 1147 (1 1% Cir, 2017) (summarizing existing
faw). v . :

The absence of positive Supreme Court authority is sufficient for present purposes under
AEDPA. | note in addition, however, that analogous Supreme Court authority tends to suggest that the
Court would answer the question posed by this case in the negative. In Rushen v. Spain, 464 U.S. 114,
121, 1004 S. Ct. 453, 457 (1983), a juror answered during voir dire that she had no prior knowledge of
facts relevant to the case, The evidence, however, jogged her memory; when an uncharged murder was
introduced in evidence, she realized that the victim had beena childhood friend. During trial, the juror
went to the judge’s chambers and, ex parte, informed him that her voir dire answers had been inaccurate.
She stated to the judge that her deliberations would not be biased by that knowledge. The encounter was
revealed only later. On a petition for a writ of habeas corpus, the defendant argued that his Sixth
Amendment right to have counsel present (as well as his right to be present personally) had been violated
by the ex parte conversation, requiring reversal of his conviction per se, without further inquiry into
prejudice. The U.S. Supreme Court disagreed, and subjected this claim to the usual § 2254(d) deference
and a harmless-error analysis. It upheld the conviction based on posi-trial factual findings, after a hearing,
that the juror’s ex parte exchange with the judge did not prejudice the defendant.



AEDPA. I note in addition, however, that the U.S. Court of Appeals for the Second Circuit has
dealt with this iesue; it has held explicitly “that hardship questioning is not a part of voir dire—
and thus not a critical stage of the trial during which the parties and counsel must be present.”
ﬁ/-Um'ted States v. Greer, 285 F.3d 158, 168 (2d Cir. 2002) (citing Second Circuit case law).

=

McCombs, 81 N.J. 373, 408 A.2d 425 (1979), which cited federal as well as state constitutional

The state court, considering the “critical stage” (or “crucial stage™) issue, cited State v.

precedents. In distinguishing McCombs, the state court did not u.nreasonabiy apply U.S. Supreme
Court precedent. In McCombs, defense counsel had been excused befqre trial and was absent for
the entire voir dire process of jury selection. The New Jersesr Supreme Court emphasiicd thet

what is “criéica » about the critical stage is the selection of an impartial jury, through the process
of voir dire questioning (even if done by the judge). In distinguishing McC’ombs and finding ihat

counsel’s absence dxd not :mpaxr the seleetnon of an 1mpartnal _;ury, the state court here dnd not

run afoul of Sixth Amendment standards or Supreme Court case law. And “[w]here the ¢ “precxse
contours” * of [a] right remain * “unclear,” ’ state courts enjoy ‘broad discretion’ in their
adjudication of a prisoner's claims.” Woods, 135 S. Ct. at 1377.8
The state court here permissibly found that there was no impairment of the right to have
counsel participate in the selection of an impartial jury. The Hardship/ Questionnaire process -~
the only time during which Mr, Feinberg was absent -- was not a critical stage of the
; proceedings. It did not weed out jurors based on partiality. It did not require counsel’s exercise of

strategy or advocacy on Mr. Rodriguez’s behalf, In short, this process did not implicate the -

8 Quoting White v. Woodall, 572 U.S. _,1348.Ct I697 1705 (2014) (quoting Lockyer v.
Andrade, 538 U.S, 63, 76, 123 S. Ct. 1166 (2003), in turn quoting Harmelin v. Mi chigan, 501 U.S. 957,
998 111 8. Ct. 2680 (1991) (KENNEDY, J., concutring in part and in Judgment})
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selection of an impartial jury. A juror who had a sufficient hardship was simply unavailable 10
participate [or the duration of the trial. Such a juror could not feasibly serve and was excused, for

“reasons having nothing to do with the merits of the case or the juror's attitudes towards it. And of
course the queétimmaires themselves, to the extent they bore on tﬁc exercise of peremptory:
challenges, were made available for coulléei’s ingpection before any peremptory challenges were
exercised.”

The state court’s application of federal law was reasonable. Mpfeover._ihe state court
reasonably found as a matter of fact that nothing critical requiring the input of counsel occurred
in those preliminary sessions, and nothing before me is sufficient to overcome the deference that
I am required to give such a finding.

Federal habeas relief on Ground Two of the Petition {the IAC-Jury Selection Claim) is

therefore denied.

C. Ground Four: Discriminatory Exclusion of Hispanic Jurors

Mr. Rodriguez claims that Hispanics were unconstitutionally excluded from the venire
poel {refcrreci 10 as “Array Composition Claim™) and that the Siate ““us[ed] peremptory
challenges in a.discriminatory manner” during jury selection (referred to, fér simplicity. as the
“Baison Claim™). (DE 1 at 27.) Althotgh the two aspects of the claim are sometimes conflated in
the papers, they are distinct, and [ digeuss them separaitcly. Both aspects of this claim will be |

denied.,

? 1 add that there are no facts in this record to support Mr. Rodriguez’s claim that something about

the hardship excuse process bore upon, or impaired him from raising. a claim that Hispanics were
" systematically excluded from service. Such a elaim was in fact raised and rejected. The hardship excuse
process preceded the exercise of peremplory challenges, for which My, Feinberg was present. The claims
relating o the ethnic composition of the venire and the allegediy discriminatory exercise of peremptory’
challenges are discussed substantively in Scction 1V .C, infra.

[18]
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1. Ground Four's Array Composition Claim
. a. State court rulings

During trial, Mr. Rodriguez and Mr. Romero joined in several arguments pertinent o the
issues now raised in Ground Four, including a challenge to the ethnic composition of the jury"
array. The trial judge acknowledged the prosecutor’s argument that the challenge came too late,
in that selection was underway. But the judge discussed anld rejected the challenge on the merits,
explaining that the Essex County’s array selection process had previously withstood
constitutional scrutiny. The court stated that *[UJlie fact that a particular pool of jurors might or
* might not meet with the defendant’s requircments or expectations as to the cthnic makeup is not
relevant as long as the system is as fair as it can be humanly made.” (DE 10-2 at 43.)

On direct appeal, Mr. Rodriguez asserted the jury-array component of his claim, bul the

_ Apgcllate Division rejec:tedmitT (DE 10-%‘ ;1'26-277) In doing so,}lhe cgurt incorporated by
reference its discussion of co-defendant Romero's similar claim in z;prior written decisién. {(Id.
at27: DE 10-2 zﬁ 43-49) Roméro had asserted that counsel rendered 1AC by ~fail{ing] to
cffe&i\'elg“ challenge the [county’s] jury selection process on the ground that it unfairly excluded
Hispanics-.” (DE 10-2 at 43.) The Appellate Division rejected Mr. Romero’s claim, citing prior
state Supreme Court case law finding that Essex County's jury-array selection process was
constitutional. (/. at 45 {(citing Staré v. Gilmore. 103 N.J. 508. 511 A.2d 1150 (N.1. 1986).) See¢
_ alsg State v. McDoungald; 120 N.J. 523, 549-30 (1990); State v. Ramsenr, 106 N.J. 123, 212-38,
524 A2d 188 (]987).% et S o o e e

On appeal from the denial of PCR, the Appellate Division found no merit in Petitioner’s

e Ramsewr was disapproved on other grounds in Jorzes v. United States, 527 U.S. 373,383, 119 8.

Ct. 2090, 2099 (1999). Lists for selection of petit and grand jurors arc drawn in the same manaer.
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PCR Jury-1AC éhal!enge to the jury array. The issue had already been rejected on direct appeal.
[\/h‘j Rodriguez argues that he was raising a distinet issue, based on his counsel’s three-day
absence.'! The Appellate Division rejected the notion that Mr. Feinberg’s absence had prejudiced
the jury-array challenge in any way. This claim, the Appellate Division held, did not satisfy
either Siricklund prong:

As previously noted, Feinberg did ebject to the ethnic composition
of the jury array, and the trial judge rejected the argument on the
merits. Rodriguez has not demonstrated that Feinberg’s objection
would have been successful had it been raised earlier in jury
selection process, during the brief period of time he was absent. As
a consequence, he cannot satisfy the second Stricklund prong, even
if he could have satisfied the {irst. '

Rodriguez, 2015 WL 5038103, at *8. The Appellate Division determined that Mr. Rodriguez’s
PCR Jury-1AC Claim was without merit as a matier of fact and law. /d.

_ b. Discussion _

The Sixth Ameﬁdment requires that no distinctive group be systematically excluded from
the pool or array from which juries are selected. See Tavlor v. Louisiana, 419 U..S. 322,330
(2009). The state court (and the Romero opinion it cited, DE 10-2 at 43) noted that Essex
County’s method of compiling the venire, or juror source list. was upheld against censtitu:tional‘

challenge in Gilmore, McDougald, and State v. Ramsenr, supra. 12 Ramseur himgelFrevived that

i Mr. Rodrigucz argued that his jury-related PCR claim was “fundamentally different from the

claim raised in the direct appeal” because it was based on counsel's three-day absence, “based on trial
counsel’s inelfectiveness in failing to procure {counsel] coverage for the [juror] questionnaire proceeding -

i during I Mr. Feinbere’s] hospitalization: due 1o counsel's{ailure-defendant-had-no opportunity-to raisg g~
T (=)

timely objection to the racial makeup of the panel.” Rodriguez, 2015 WL 5038103, a1 *8 (emphasis added
in original). These grounds appear to relaté to the challenge to the jury array. Mr. Feinberg was not absent
for the exercise of peremplory challenges.

? tndecd, these state decisions are « fortiori cases, Gilmore, relied on by the stale court, emphasized

that in this arca, federal constitutional standards established only the “floor of minimum constitutional
protection”; the State Constitutional right to a jury drawn from a representative cross-section of the
community affords “greater protection to our citizens’ individual rights than accorded them under the
federal constitution.” 130 NJ. at 523-24. : '



challenge in a federal habeas petition. the den';al_ol' which was upheld, after substantial factual
and statistical analysis, by the U.S. Court of Appeals for the Tilil‘d Circuit. Ramsenr v. Beyer.
983 F.2d 1213, 1229-35 (3d Cir. 1992).

Viewed substantively, the state court rulings are well supported by-case law. They are nol
contrary 1o Supreme Court case law. | |

\Y iéwing the claim as one of IAC, I cannot find deficient performance or prejudice.
Counsel did r‘aise this challenge 10 the array. The challenge was rejected by the trial courl, but if

thie trial court’s ruling was wrong, the claim would not be one of I1AC, but rather of ordinary

- error, correctable on appeal. As it happens. on direct appeal the Appellate Division rejected that

very claim of error, i.c., that Hispanics had been systematically or unfairly excluded from the

jury pool. Particularly given the strong prior case law upholding the county’s system for

_ summoning jurors, I cannot imd th'u couns;l s reptesenmuon feli short of acceptable

professional standards. | can find no etror, moreover. in the Appellate Division’s finding that Mr.
Peinberg’s mmal absence had no cﬁect on the jury-array challenge.

There is nothing here sufficient to rebut the presumption of correciness of ithe Appellate
Division's decision upholding the trial judge’s rejection of the challenge to the ethnic
composition of the jury array. Rodriguez, 2015 WL 5038103, at 8. Mr. Rodriguez has not

rebutted the presumption by clear and convincing evidence, and he has not shown that this

‘dg.tennmatton was unrcasanab!e in lmht gt‘the evidence puscnted See 28 US.C. § 254((!)(2) &

(e)(1).
Ground Four's Array Composition Claim is therefore denied.

2. Ground Four Batsosn Claim:



LT,
.

The State is constitutionally prohibited from using its peremptory challenges to exclude
jurors on the basis of race or ethnicity. The three-part test to determine whether a peremptory
challenge is unconstitutionally based on race was set forth by the Supreme Court in Batson v.
Kentucky, 476 U.S. 79 (1986). First, a defendant must show that a perezllpiozj' -chaﬂengé has
been exercised on the basis of race. Second, if that showing has been made, the prosecution must
offer a race-neutral basis for striking the juror in question. Third. the trial court must cieterﬁlinc
whether the defendant has shown purposeful discrimination. See id. at 96-98; accord United
States v, Milan, 304 F. .acI 81 (3d Cir. 2002), cert. denied, 338 U. S 1024 (2003). State
const%tutimmlvlaw is parallel. See Stare v. Gilmore, 103 N.J. 508,522,511 A.2d 1150, 1157
(1986) (“We observe that under Barson's interpretation of the Equal Protection Clause of the
Fourteenth Amendment . . . the United St_ines Constitution would compel the result that we reach

on mdepenéem state ﬁrounds )

a. Statc court rulings
At trial, the judge rejected the challenge of Mr. Rodriguez and Mr. Romero (DE 12-2 at
45-49) to the State’s alleged!y discriminatory exercise of peremptory challenges to exclude

Hispanics and African-Americans. The defense, the judge ruled, had not shown a substantial

likelihood that the State had exercised ;5ez'emp(ory challenges based on assumptions about group’

bias (illegitimate) rather than situation-specific bias evinced by a parlic’:uiar juror (legitimate). In

p'uucuhr. the judge found no indicia ol d;scmmmaiton As the court found, the prosecutlon had

~not-struck-all; or mosty Aﬁ*tcan Ams,rlcang and peIsons w;th iinspatm surnames lathe judge’s™

estimation, there was no indication of racial or ethnic exclusion, because a/f of the jurors scated

: at that point were either African American or Hispanic, with one probable exception.'® The judge

One juror by the name of Teixera, counscl seemed to agree, was likely of Portuguese extraction.
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fi u?rlher.obsewed that while the prosecution had excluded two Hispanic jurors, the delense had
done the same. (DE 10-2 at 48; II)AE 12-2 at 46.) The challenge fuilcd, then, for failure to make
the prima fucie showing required by state case faw (which. for present purposes, is identical to
Batson).

On direct appeal, Mr. Rodriguez argued that his trial counscl’s “acceptance of the jury
pancl as satisfacto;y and [counscl’s] failure to exhaust defendant’s peremptory challenges
deprived him of his constitutional right to effective assistance of counsel, because the issue was
'not‘_presenfeci for direct appeal.” (DE 10-3 at 27.) The Appellate Division disagreed (id. at 27).
citing its written opinion disposing of co-defendant Mr. Romero’s simi!a‘l~ claim (“Rcﬁnero Jury-
i‘ACA Claim”}; (Id.; DE 10-2 at 45-49.)

Mr. Romero had asserted that counsel rendered IAC because the State used its

_peremptory challenges to exclude only African-Americans and Hispanics. in violation of his

constitutional right to an impartial jury. He also claimed that his own counsel was ineffective for
failing to pursue a challenge. (Jd. at 45-46.) The Appeliate Division rejected his claim, first
correctly summarizing the governing law under Batson, supra:

An impartial jury does not require the systematic inclusion of
cognizable groups, but does preciude the State’s use of peremplory
challenges to unreasonably restrict the possibility that a petit [jury]
will comprise a representative cross-section of the community ...

The Sixth Amendment[’s] guarantee(] [of] ... trial by an impartial
jury ... prohibits setective removal of jurors who are members of a
~eognizable groupon the ‘basis of their presumed group bias ...

There is a rebuttable presumption thal the prosecution has
exercised its peremplory challenges on permissible grounds. Once
defendant has made a timely challenge to the prosecution’s use of
peremptory chatlenges, the defendant must make a prima facie
showing that those challenges were exercised on grounds that were
constitutionally impermissible. This requires a showing that the

_ polential jurors wholly or disproportionately excluded were
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members of a cognizable group within the meaning of the
representative cross-section rule.

The defendant then must show that there is a substantial likelihood

that the peremptory challenges resulting in the cxclusion were

based on assumptions about group bias rather than any indication

of situation-specific bias.

Once the defendant establishes a prima facic case, the burden shifts

10 the prosecutor to show cvidence that the peremptory challenges

were justified based on concern for bias specific to the situation.
(DE 10-2 at 46 (internal quotations and citations omitted).) The Appeliate Division held that the
Romero Jury-IAC Claim had “no basis.” (Jd. at 48-49.)

In so ruling, the Appellate Division referred fatorably to the trial judge’s finding that the

defensc had not met the second prong of a prima facie claim of constitutionally impermissible

peremptory challenges -- i.c., a substantial likelihood that the peremptory challenges were based

on assumptrons ofg s_roup bxas mther than bm spr.cmc to thm jumr. (Ie! at 48. } This suggests that

counsel’s failure to prevail on ihe Butson cl"ﬂm did not rusuh from dc.&;c:cm perforxmnce and in
any event was not prejudicial, because the claim had no reasonable probability of success. The
Appellate Division reasonably decided that the trial courl was correct in {inding that the
peremptory challenges displayed no pattern or indicia oi‘discrimipation.

in PCR proceedings. Mr. Rodriguez contended that triial counsel “was constitutionally
ineffective for [ailing to object to the Staic’s systematic elimination of Hispanics from the jury

panel during jury selection.” (DE 10-6 at 77 (“PCR Jury-IAC Claim”).) Given that the Appellate

process, the PCR judge found that New Jersey Rule of Court 3:22-5" barred Mr. Rodriguez’s

‘

H That Rule provides that “{a] prior ¢ 'tdjudmahon upon the merits of any ground for relicfis

conclusive whether made in the proceedings resulting in the conviction or in any post-conv iction
proceeding brought pursuant to this rule or prier to {he adoption thereof, or in any appeal taken from such
proceedings.”



PCR Jury-IAC Claim. (Icé’T al 78)

The Appellate Division upheld this portion of the PCR rulings on the PCR appeal. Itheld -
that the trial judge’s account of the limited scope of proceedings during Feinbery’s absence was:
fully supported by the record. No peremptory challenges were impiicaiéd in ihis “pre-jury
selection session that was solely d'esigned {o climinate ‘hardship cases’ through the inspection of
the submitied questionnaires.” Rodriguez, 2015 W1, 5038103 at 7. The conclusion that this was
not a “critical stage,” it held, was legally sound. /d.

b. Discussion

Ground Four's Batson Claim invokes the Sixth and Fourteenth Amendments. Mr.
Rodriguez argues that his counsel r¢ndered IAC by failing to contest the State’s use of
pere.mptor\‘j challenges to exclude Hispanics or A frican-Americans from the jury. (DE 1at27.)
Thz;tmc:lallz'i fails on the mCI‘lta ihe state courts apphcauon of Stricktund and Bafamz standards to
the pertinenl facts was objectively reasonable.

Strickland s deficient-performance pt‘éng is not met. for several reasons. First. Mr.

Feinberg did make a Bafson-siyle objection at trial, See supra. Second, this claim was fully

litigated at trial and on dircct appeal. (DE 12-2 at 44-49: DE 10-2 at 43-49.) Thus, I sec no basis

. 10 find that counsel failed to act in this regard. Third, the state courts” rulings were neither an

- unreasonable applxcatxon of ¢ learly established federal law nor an unreasonable determination of

the facts. The trial court, f'lced by a chaiienwc fo]iowed Bm‘son stdnchrds {citing Gzlwo; e} and
made reasonable findings that no patiern of discrimination was estabhshed. See Miller-El v.
Dretke, 545 U.S. 231, 240 (2005) (applying presumiption of correctness under § 2254(e)(1) to

state court’s factual findings regarding Batson claim).



Mr. Rodrigﬁcz suggests that he suffered prejudice or a denial of due process because hiﬁ
counsel’s failure to exhaust all peremptorics impaired his assertion of the Em.mn issue on appeal.
No such impairment appears in the record. What doome;i the Batson claim was the trial cowrt’s
finding that the pattern of prosecution challenges did not establish discrimination.

On ;:iirect appeal, the Appetlate Division correctly applicd Gilmore, the state-law
equivalent of Batson. (DE 10-2 at 46-47.) The state appellate court agreed with the trial court’s
ruling on the Gilimore issue and noted that Mr. Rodriguez geemingly conceded that the trial judge
decidecﬁ it correctly. (DE 10-2 a1 48.)

Consistent with the state court ﬁndings,'and my review of the record. | likewise conclude
that Mr. Rodriguez’s Butson-related challenge, whether viewed substantively or as an IAC claim,
is meritless. The state courts applied the proper analyses. Mr. Rodriguez failed to demonstrate

that the peremptory challenges were exercised to exclude minority representation from the jury.

Nor has he now demonstrated. as required by § 3254(d), that the actions of ihé statc courts
“resulted in a decision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States,” or “resulted
in a decision that was based on an unreasonable determination of the facts in light of the
evidence presenied in the State courl proceeding.”

“Because a convicled defendant must (satisi;y both prongs of the Strickland test [i.e.,

deficient performance and prejudice]. failure to establish cither deficient performance or

prejudice makes it innecessary (o EXAniiAc Uie othier profg.” “{ﬂ"??!c’?c"f StaesvoManamela, V2 FTTT -
App’x 151, 154 (3d Cir. 2015) (citing Stricklund, 466 U.S. at 699). Here, Petitioner established
neither, as the state courts reasonably found under a correct application of the governing

Strickland precedent and the underlying Batson standards.



Habeas relief on the Batson component of Ground Pour is therefore denied.

D, Ground Three: Failure To Excuse Jurer Tltirteen During Trial

Ground Threg, while it discusses a few jurors. centers on jurorl' number thirteen. Mr.
Rodriguez claims that “[jJuror number thirtecn was Follo;ved and intimidated by four people
from the audience, while alone.” He also claims that “jurors fourteen and eleven were
approached by a stranger who attempted to speak with them about the case. This incidelﬁ
exacerbated juror thirteen’s safety concerns.” (DE 1 at 26-27.) He continues that the State “used
jufor thirteen’s fear to [its] advantage during summation and made unfair comments inferring
that the defense may be responsible for what occurred.” (/d. ("‘Emparti;ﬂ Jury Claim™).) The
result, he says, was denial of his right to an impartial jury.

1. State court rulings

Dumw lnai on Februarv 18 ’)OOG 1he Judne announced that three j 1umrs had told a

sherif*s officer th'u someone from the audience had attempted to spealk to them. The juéae
prudently determined that she should question the jurors, and did so. Juror fourteen reported that
when she and juror eleven were leaving the courthouse the day before, someone from the
courtroom audience watked up behind them and asked: “What do you think?” Juror fourteen did

not respond, and no more was said. Juror fourteen believed that this brief incident would not

affect her ability to be fair and impartial. (DE 10-2 at 22-23.) Juror cleven's account was parallel,

e\Lept that she recalled jumr Fourtecn responcimﬂ ! don t know nolhmu ** Juror cleven, too,
believed this brief encoumer would not prevent her from be?xw a f'ur juror, (Jd. at 23.)

The judge also questioned juror thirleen. Juror thirteen explained that he had been
“followed by fou; people™ who crossed the street each time he did. Those people “kind of

laughed and joked as [if] to intimidate me. That's what the intention was.” (/d.) Juror thirtecn
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recognized the individuals following him as peopic who had been in the courtroom audience that
morning. (fd. at 24.) He said he thought it was a scare tactic, to let him know he wﬁs in danger.
He stated that perhaps more juror security would be desirable, “only because | know that there
was a tactic that was exccuted upon me when I was aio;né.” {Id.) He added: "Let’s put it this way.
[ don’t like being out in that hall when we're waiting.” (/.) However, he vehemently denied that
he experienced a level of discomfort or fear that would preveént him being a fair and impartial
juror. (/d. (*What's going on with the trial and what people are sitting here are two different
things, and the people that are sitting here. | don’t know who they are. what their allegiance is, |
know nothing at all”).) The judge asked again: “Do you feel ym; can be a fair and impartial
juror?” .Iuror thirteen answered: * “‘Absolutely.” (X)) The judge instructed all three jurors she
questicned ihat they were not to discuss the matter with the other jurors. (/d.)

Deﬁ.nse counsel mxscd no 1ssue W 1&]1 commumn to seat JL!E‘OI'S eleven and fourteen, since

being appronched did not seem to bother them at all. Counsel for Mr. Rodrigucz and Mr. Romero
asked the trial judge to excuse juror thirteen. however. saying he was “paranoid.” (/d.) The trial
judge denicd the defendants’ requesi to dismiss juror thirteen: instmc}ed the entire jury as to how
to treat approhches {from outsiders; and instituted additional measures to keep the jurors
separated from the speciators. {/d.; DE 14-3 at 103-06.)

Mr. Rodriguez and his co-defendant Mr. Romero migeci the Impartial Jury Claim on

dsrccﬁ appeal (DE 10-2 at 22-25 )'i he Appeliate Di\’lSlOi‘l 1ej cctcd the cimm conectl) citing the

"”“‘““”‘“”””“”g,ovcmmg, Smh Anu:nciment federal Taww thiat (e aceused ias a constifutional right toa trial by
an impartial jury,” which “means that a defendant is entitled to a jury free of outside influences.”
(DE 10-2 at 25 {internal citations omitted).) Citing siate casc faw (which is consistent with

federal standards), the Appellate Division noted that “{t]he test for determining whether irregular



influences on jurors merit a new trial is whether it “could have a tendency to influence the jury in
arriving at its verdict ina m#nner inconsistem with the legal proofs and the court’s charge.”™ (/d.

* (internal citations omitted).) Applying those legal principles, the Appellate Division decided that
the trial judge had “acted within her discretion” in denying the request to excuse juror thirieen.
The Appclate Division explained that the record did not support the claim that juror thirtcen was
placed in such fear that he would or had been influenced:

{The defendant] speculates that the juror was influenced by fear to
find him guilty on all counts. However, influence cannot be
inferred merely because that was the verdict. As juror thirteen
made clear, he did not get any message which way the outsiders
might have wanied to influence him, if at all, or, as he said, what
their “allegiance was.” The incident was without content, and was
related to the trial only because he recognized the people as
spectators. He was prompted to bring it to the attention of the

T judge only to support additional protective measures for the jury.

[1]n this regard{.] no error “clearly capable of producing an unjust
result” occurred in this context. R. 2:10-2.

(DE 10-2 at 27.) The Appellaie Division éetermiﬁcd tl-‘z-at- lhe I-n;pértgai Jun Clliéi'm xxas meritless
as a matter of fact and law. On September 23, 2004, the New Jersey Supreme Court denied
certification. State v. Rodriguez, 859 A.2d 692 (N.J. 2004}‘ |
2. Discussion

The Sixth Amendment guarantees every criminal defendant “the ri ghttoa ... trial{ by an
impartial jury.” U.S. Const. amend. VL. Complementing that right are the proleétions afforded by
the Fourteenth Amendment’s Due Process Clause, which have “long demanded that, if a jury is
to be pfovided the defendant, regardless 6#" whethe; the Si§t11 Amcn‘dmem reqﬁires 11 ﬂxe jLii;}“
must stand impartial and indifferent to the extent commanded by the Sixth Amendment.”
Morgan v. Hlinois, 504 U.8. 719, 727 (1992); Sheppard v. Maxvwell, 384 U.S. 333, 362 (1966)

(the Fourteenth Amendment guarantees each criminal defendant the right to a trial by an



~,

impartial jury free of outside influences). See also State v. Williams, 459 35.;.2<E G641 (N.J. 1983)
(“it has long been recognized under the federal Constitution that a defendant is entitled to a jury
that is free of outside influences and will decide the case according to the evidence and
arguments presented in court in the course of the criminal trial itself?).

The applicable U.S. Supreme Court precedents governing third party contact with a jury
are Renuner v, United States, 347 U.S. 227 (1954 ("Resumer 7). Remmer v. United States, 350
U.8. 377 (1956) (*Remmer IF7), and Smith v. Phillips, 455 U.S. 209 (1982).

If allegations of jury bias involve a third party’s contact with a juror during a trial about
the matter pending before the jury, the contact is dcemeci presumptively prej udicial to the
defendant, Remmer 1, 347 U.S. at 229;see alsv United Stateys v. e ega. 285 F.3d 256, 266 (3d Cir.
2002)."* However, this presumption of prejudice is not conclusive. Fega, 285 F.3d at 266 (citing

Remmef I 3-&7 U S at 229} T he tml court musi wnducm hearnw (0 deﬁermme 1he

cifcumstances_: the impact thereof upon the juror, and whether or not [the contact] was
prejudicial, in a hearing with all interested parties permitted to participate.”™ Renmer £. 347 U.S.
at 230. The government has the burden of rebutting the presumption by showing that the “contact
with the juro_f was harmless to the defendant.” /d. at 229-30; see also f??:eg{lz.; 285 F.3d at 266
{government must prove that the improper communication did not and will not prejudice the
defendant). “If after [the] hearing [the mmdem] is found 1o be harm{ul,” the trial court should

grant a new trial. Renner I, 347 U.S. at 229-30.

B “In a criminal case, any private communication, contact. or tampering directly or indircetly, with

a juror during a trial about the matter pending before the jury is ... deemed presumptively prejudicial, if
not made in pursuance of known rules of the court and the instructions and directions of the court made
during the trial, with full knowledge of the partics.” Vege, 285 F.3d at 266 (quoting Renuner I, 347 U8,
at 229), '
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Renmer I's rebuttable presumption appfics only to a “direct communication [about the
matter pending before the jury] betwveen o juror and a third party during deliberations.” United
States v. Console, 13 F.3d 641, 666 (3d Cir. 1993) (distinguishing betiveen the circumstances.
warranting Remmer I's presumption of prejudice and those warranting Smidhi® s actual prejudice
analysis). dccord Vega, 285 F.3d at 266 (citing Waldorf'v. Shuta, 3 F.3d 705, 710 (3d Cir. 1993)
and Console, 13 F.3d at 667). A new trial will be réqui red if the defendant proves that he or she
was actually prejudiced by the improper contact. Smith, 455 U.S. al 215, 217-18.

In short, once credible jury-partiality alle'gations are made, a hearing is required in order
to determine the effect any improperjtiry contact had on the defendant’s trial. The government
must prove that the contact was harmless in order to avoid a retrialor, when Smi/.'fz applies, the
defendant must prove that he was actually prejudiced by the contact in order to get a retrial.

ilere the Appcihte Dw ision rulcé tlmt Mr Rodriguez failed to establish any
unconstitutional influence on juror thirieen. T hat ruling was not .conu "tlr\A lo or an unreasonable
application of U._S..Su'preme Court precedent, for two reasons:

First, nothing was communicated to juror thirteen about Mr. Rodriguez's case—or 0 tlie
trial and appellate courts were entitled to find from the evidence. As the Appellate Division

correctly noted, the culprits, whoever they were. made no express statement or threat. As for any
amphcd message, juror thirteen testified to the contrary: he” “did not get iy message,” he sazd
from the mdwiduais w ho followed h:m on the street. (DL 10-2 at 27: emphasis added.) Those
mdmciuals only kmd of laughed and joked as [if} to mmmdatc h:m (DF 10-- at 23) Jurom
thirteen “made clear [that] he did not get any message which way the outsiders might have

wanted to influence him, if at all.” (Jd.) The motivation, then, could have been purely

mischievous or malicious. (/d. at 24.) About the confent of any intended or implied message, the

e
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Jjuror expressly said he knew “nothing at all.” (id. at 24) Nor could he saj* who the individuals
were in relation to the trial, other than perhaps spectatory: e

So, as the Appellate Division succinctly concluded, ‘“[{]lte incident was without content,”
(Ic!.) Mx; Raodriguez has not shown there was contact with juror thirteen about a matter pending
before thejﬁry. it follows that fedefal precedent does not mandate a presumption of prejudice
with respect to the Impartial Jury Ciaim. The state courts’ rulings were not contrary o and did
not unreasonably apply United States Supreme Court precedent, At any rate, their fact finding

was reasonable in light of the record before them, consisting of the stalements of the jurors-

themselves.
2 '/ T — \ .
S Second, even if there had been an error. my analysis would not be done. As the Supreme
jv'[ F
pid / Court has observed, “most” errors, even constitutional ones, “can be harmless.” Arizona v.

- Fulminante, 499 U.S. 279, 306 (1991). Federal courts may not grant habeas relief unless a
xf petitioner demonstrates that the alleged error had a substantial and injurious effect or influence in
/ ’ ’
¢

determining tﬁejury’s verdict. Brecht v. Abrahamson. 507 U.S. 619, 637 (1993). In the contéxt
of this case, that mearis that Mr. Rodriguez would have to demonstrate that the ailég.edly
erroneous retention of juror thirteen “actually prejudiced™ him. (Jd. (quoting United States v.
Lane, 474 U.S. 438, 449 (1986).) Based on the record before me, there is no basis for such a
finding.

The trial court questioned juror thirtegn individuaﬁy.'"? he juror stated that the Incident

———————yguldnotpreventhim from being firand impartial, oraflfect His VotE i thig ease, (Se¢e DE10=2

% Under2811.5.C. § 2254(d), the state court findings of fact are presumed to be correct; and Mr,

Rodrigucz has failed 1o rebut that presumption. Further, under 28 U.S.C. § 2254(d) state court
conclusions of law are binding on a federal court in habeas corpus unless they resulted in a decision that
was “contrary to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the Uaited States,
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Petition being without merit, Mr. Rodriguez’s hearing request does not merit further written
discussion and his ‘motio‘n is denied. See generally Zettlemoyer v. Fulcomer, 923 F.2d 284, 298
n.2 (3d Cir. 1991).
V. CERTIFICATE OF APPEABILITY

A certificate of appealability may issue “only if the applicant has made a substantiél
showing of the denial of a constitutional right.” 28 U.8.C. § 2253(c}(2). “A petiﬁoner satisfies
this standard by demonstrating that jurists of reason could disagree with the district court’s
resolution of his constitutional claims or that jurists could conclude the issues presented are
adequate to deserve encouragement to proceed further.” Miller-El v. Cocb'eli, 537 US 322,327
(2003). Applying this standard, the Court rules that a certificate of appealability shall not issue in

this case.
VL. CONCLUSION

For the foregoing reasons, Petitioner’s § 2254 petition will be denied on the merits. His

renewed motion for an evidentiary hearing is denied. The Court declines to grant a certificate of

M

KEVIN MCNULTY
United States District Judge

appealability. An appropriate order will be entered.

DATED: March 21, 2019

38



