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QUESTION(S) PRESENTED

When a witness in é criminal case identifies a suspect
out-of-court, under suggesti&e : circumstances which give rise
to a substantial likelihood of later misidentification, due
process requires the trial judge to determine whether the
out-of-court identification and any subsequent in-court
identification are reliable before either may be admitted into
evidence.

Question: Do the due process protections against
unreliable identification evidence apply to all identifications
made under suggestive circumstances, as held by the First
Circuit Court of Appeals and other federal court of appeals, or
only when the suggestive circumstances were orchestrated by the
police, as held by the Missouri Court of Appeals and other

courts?
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] For cases from federal courtsﬁ

The opinion of the United States court of appeals appears at Appendix _A to
the petition and is

[X reported at Case No. 19-2870 : oF,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opinion of the United States district court appears at Appendix _B to
the petition and is

[X] reported at Case No. 4:19-CV-00153-SRC : or,

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the i court
appears at Appendix to the petition and is :

[ 1 reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. ‘




JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _October 22, 2019

[X] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[X] An extension of time to file the petition for a writ of certiorari was granted
to and including February 28, 2020  (date) on February 5, 2020 (date)
in Application No. 19_A 877

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was _
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fourteenth Amendment to the United States Constitution
provides, in relevant part, that '"No State shall ... deprive
any person of life, liberty, or property, without due process

of law."



STATEMENT OF THE CASE

GROUND ONE

i The trial court erred in denying Mr. Harris’ Motion to Suppress the evidence

and testimony.of the out of court identification made by J Julic Spychala, and’

~ admitting State’s Exhibits 35A-F, in violation ef his rights to _due process and a fair

trial because the identification procedur.es employed by the police were

' r : . .
impermissibly suggestive in that Mr. Harris was the only individual wearing dark
clothing and he was taller than two of the three people in the line-up. The in-court

identification is. unreliable and flawed because the face-of the robber was covered

fhroughout the encounter, Ms. Spychala gave only a very general description at the

time of the crime, she was not certain of her identification until she saw physical

evidence connected to the crime, and there was a lengthy delay between the crime

and the identification.

Preservéﬁon of Error and Standard of Review

Mr. Harris challenged the identification in a pre-trial motion to suppress and a
hearing was held on this matter (LF 34 36; Tr. 191-232). Mr. Hams made timely

objections to Julie Spychala’s out of court 1dent1ﬁcat1on from the photo line-up as Well

' ,as her in court identification (Tr. 277; 286) A timely ob_]ecuon was also made during
:Det Griffin’s testimony (Tr. 612; 619). The ob_]ectlon was renewed ina tlmely filed

, Motlon for New Trial (LF 128-33). This claim of error is properly preserved for review.

“This Court- will reverse a ruling on a motion to suppress only if the ruling is
clearly erroneous” State v. Ivy, 455 S.W.3d 13, 17 (Mo. App. E.D. 2014); citing Foster v.

State, 348 S.W.3d 158, 161 (Mo. App. E.D. 2011). “If the ruling is plausible, in light of

s WA
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the record viewed in its entirety, we will not reverse” Id; citing State v. Ashby, 339
- S.W.3d 600, 603 (Mo. App. ED. 2011). “[Courts] view the facts in the light most
favorable to the'judgment and disregard all contrary evidence and inferences” Id. at 18.
“[The appellate court] will reverse the trial court's admission of identification testimony

only if the trial court abused its discretion” Id; citing Foster, 348 S.W.3d at 16 L.

Analysis |

'.“Courts apply a t;vo—prong test to determine whether idéntiﬁcation testimony is
admissible” vy, supra at 19; Foster, supra at 161. “First, the court must determine-
whether the pre-trial idénﬁﬁéation procedure was unduly suggestive” Foster, at 162. “A
pre-trial identification procedu:e is unduly suggestive only if the ‘identiﬁcationvis the
result of the procedures used by the police rather than a result of the witness's
recollec;tion” Id, “The key issue in determining whether unduly suggestive pre-trial
procedures tainted the identification is whether the witness has an adequate basis for the
identification -indépendent of the suggestive procedure” Ivy, at 19; quoting State v. Floyd,
347 S.W.3d 115, 125 (Mo. App. E.D. 2011), aI;d Stqté V. rCha_mbers, 234 S.W.3d 501,
513 (Mo. App. ED 2007). “If the procedure is not unduly suggestive, any pre.—u-i'al and
in-court identification is admissible” Foster, at 162. | |

“If the érocedure is unc_hily suggestive, the court mus't pfoceed to the secondr prong
-and'detf.ermjne whether the suggestive procedures have $0 tainted the identiﬁc.ation as to
lead to a substantial likelihood that the pre-triél identification was not reliable” Id. at 19-
20; quotin'gAChambers, supra at 513. “If the vprocedure is unduly suggestive, the pre-trial

identification will be excluded” Chambérs, supra at 513. “Similarly, if the court finds
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that the suggestive procedures have so affected the witness as ‘to- lead to a substantial
‘lilrcelihood that an in-courf identification would not be. reliable, then no in-court
identification will be permitted” Jd.

“In determining the rel_iabilitj of a witness's identification, we consider: (1) the
opportunity of the witness to view the subject; (2) the witness's degree of attention; ) |
the accuracy of any prior descﬁption gi‘ven by the wimess; (4) the level of certainty
demonstrated by fhe witnese in making the identification; and (5) the interval between the
event and the identification procedu:e” Floyd, supra at 125; State v. Middleton, 995
S W.2d 443, 453 (Mo banc 1999).”However, the defendant must establish that the pohce
procedures were 1mpermlss1b1y suggestlve before review -of the reliability of the
identification is necessary or appropriate” State v. Vznson, 800 S.W.2d 444, 446 (Mo.
banc 1990); State v. Allen, 274 S.W.3d 514, 526 (Mo. App. W.D. 2008); Chambers,

~ supra at 513.

The police procedure was unduly suggestive

“As a threshold considefation, [courts] weigh the totalﬁy of the circcmstances to
determine Whether identification procedures were .impermissibly: Suggestive” State v.
Grady, 649 S.W. 2d 240, 244 (Mo. App E.D. 1983); citing Simmons v. U.S., 390 U.S.
3717, 1383 (1968), Stovall v. Denno, 388 U S. 293, 302 (1967), and Neil v. Bzggers 409
U.S. 188, 198 ,(1972). The 1dentxﬁcanon procedure used by the pohce in this case to
create the photo line-up was 'unpermissibly suggestive. It was suggestive because Mr.
Harris was the only person wearing dark clothing and he was taller than two of the other
individuals standing immediately next to him in the line-up. | |



At the scene, Ms. Spychéla said the robber wo:‘e dark clothing (Tr. 2995. Det.
G;'ifﬁn was aware of this description (Tr. 632). Det. Griffin agreed Mr. Harris was the
only person wéaring dark clOthiﬁg in the line-up (Tr. 632). Ms. Spyc;,hgla said the same
thing (Tr. 299). Ms. Spychala denied her identiﬁca_.tion was based on clothing (Tr. 301);
-S_he “picked the man who looked like the man” who robbed }:‘Lér (Tr. 302). Despite her
claim the ch.)th"mg did nét influence her decision, the fact that she chose a person who
“looked like” the robBer means she considered his clothiﬁg in rﬁaking her cﬁoice.

The fact that é. défendant is-wearing the séme or similar clothing to the clothing
described by the witness dOes. not neceésa.rily make a h'né-up .suggestive. See State v.
Arnold, 528 S.W.2d 164, 166 (Mo. App. 1975). In Srazey.'_Grady, appellant argued that -
the clothing he was wearing durlng the Ijne—l;;p caused it to be suggestive because it was
- simill'ar to the élothing described by the victi.m.' 649 S.W.2d at 244-45. This Court upheld
the circuit court’s. denial of Mr. Grady’s motion to suppress because the “[i]dentification
| did not turn on the articles of clo;ching Worﬁ” Id. at 244. In Grady, however the witness
saw the- defendant’s face beqausp it was not covered during the assault. Id. at 2;12. The
witness gave a descriintion to a police sketch artist and viewed “five or four” Iine-uins
before ildentifying Mr. Grady. Id. at 242; 245. .

Ms. Spychala could not describe any of the robber’s facial features because his
face was covered. She testified that he was tall, heavy set and had a medi_ﬁ,m dark
comi)lexion (Tr. 280). Her physical description ‘of the robber’s body fype suggests she
took note of his clotﬁing and build. Her memory of the clothing Was likely a factor in her

identification. Mr. Harris was also noticeably taller than two of the three people placed in
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* the line-up (Tr. 631). Ms. Spychala described the robber as “tall” (Tr. 280). Det.I Griffin
testified the individuals in positions two and three of the line-up were “a couple inches
shorter than” Mr. Hanis (Tr.. 631-32). Mr. Harris th'crefiore would have appeared “tall”
relative to the individuals closest to him in the line-up photo.

The totality of the circumstances in this case support the conclusion that the police|
employed a suggesti;ve proi:edure‘. Mr. Harris was the only person wearing dark clothing
that matched Ms. Spychala’s description of the robber’s clothing 'and. was taller than the
individuals immediately next to him. Ms. Spychala’s identiﬁéation was not based on ber
independent memory of what the robber looked like when the crime was committed bui
| rather waé based upon the suggestiveness of the photo line-up.

The in-court identification was unreliable

A pre-trial identification deemed impermissibly suggestive can still be admissible.
State v. Nelson, 334 S.W.3ci 189, 194 (Mo. App. W.D. 2011). “Pretrial identifications
that were found suggestive Vhave been held. to be admis"sible as long as they were
réliable.” State v. Robinson, 849 S:W.2d. 693, 696 (Mo. App. E.D. 1993’). “The key issue
.. 1s whether the witneés has an adeqﬁate basis for thve identification independeilt of the
' suggesti\ie procedure.” Chambers, supi'a at 513; citing State v. Glover, 951 S.W.2d 359,
362 (Mo..App. W.D. 1997). “Reliability involves a number of factors, including: the
oppcirtunity of the witness tg view the actor at the time of the crime; the degree of
attention exercised; the éccuracy of a. prior description; the level of certainty

demonpstrated by the witness; and, the length of time between the crime and the ...

g B
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identification.” Robinson, supra at 696; citing State v. Harding, 734 S.W.2d 871 (Mo.

App. ED. 1987).

-Gpporﬁ;nifv o Yiew and degree of attention -

This factor weighs in Mr. Haris’ faQor. Ms. Spychala testified that she saw
someone coming down the sidewalk before the robbery and briefly made eye co’ntact
with that person (Tt. 264). For the duration of the robbery, the ro‘ﬁber’s face was covered
(Tr. 265). Ms. Spychala claimed the person 'walkiﬁg down the sidewalk before the
robbery was the same person who éommitted the robbery (Tr. 271). Assuming this is true
"~ Ms. _Spycha‘la had a few secoﬁds at most to see that person’s bare face. There was no -
street light or other light shining on this person’s face (Tr. 297). She denied paying any
special degree of attention to vtha% pcrgon (Tr. 264). She said the incident took 2 to 3

1

minutes (TT. 272).Thjs is hardly a lengthy period of ﬁme in which to see and remember a
stranger’s face. | |

In addition to the robber’s face being covered, Ms. Spychala also said _sﬁe
. complied when he told her not to look at his face, so she focu;ed on the gun instead (Tr.
265; 272; 290-91). Her testiinony reveals just how focused she.was on that gun. She said
she got a “really good look™at it, couldn’t take her eyes off of it, and “really rerélembergd
the gun” (Tr. 290-91; 265). She dld not say tile same thing about robber’s appca.ré.nce.
~ This factér weighs against the reliability of the i&en_tiﬁcation. ‘

Accuracy of prior description

Ms. Spychala gave no specific physical description of the robber to the police at
the scene (Tr. 294). She told the police he was tall, heavy set, with a bigger build, and a

9 w
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medium dark compléxion (Tr. -?;80). She did not give a description of the robber’s eyes,
nose, or mouth because his face was covered (Tr. 294). None of the witnesses gave any
details regarding facial hair, hair style, or facial features of ?he robber (Tr. 402). This
factor also weighs against reliabilify becaus¢ Ms. Spychala gave no specific physical

description at the time of the crime, when the details would have been freshest.

Level of uncertzinty demonstrated at the ti_me of confrontation

B.ot{ih Ms. Spychala and DeteqﬁVe Griffin confirmed that she did not indicate any
- level of certainty on the Hne-up viewing form she filled out after she looked at thé photo
line-up (Tr. 305; 641). When Ms. Spychala. viewed fhe photo line-up, she was not 100%
sure of her identification (Tr. 305). After seeing other physical evidencé in the case,
specifically a photo Jof the gun and the handkerchief, she became 100% certain (Tr. 305).
Ms. Spychalé’s .certainty at the time 6f the identification is unknown. This factor also
weighs against reliability.

Length of time between crime and confrontation -

“The shorter the time, thev greater the reliabﬂity, because defails are fresh in the
witness's mind.” State v. Johnson, 618 S.W.2d 443, 445 (Mo. App. W.D..19él); citing
State v. Ralls, 583 S.W.2d 289, 291 (Mo. App.. 1979). The robbery occurred the evening
of January 6, 2013 (LF. 16). Ms. Spychala was not called to view the photo array and
individual photos until about six fnonths later, on ﬁme 5th or 6th (Tr. 275). The timfa

between the crime and the identification was lengthy. This factor weighs in Mr. Harris’

favor.

10 WA
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" Even if this Court concludes that the identification procedures employed by the
police were not impermissibly suggestive, the identification should have been excluded
because it was unreliable. The trial court erred in admitting Ms. Spychala’s testimony of

her out of court identification, evidence of her identification in' the form of State’s

Exhibits 35A-F, and permitting her to identify Mr. Harris in court. '

11



GROUND TWO
i

The trial court err(;d in denying Mr. Har.ris’ Motion to Suppress the evidence
gnd testimony of the out of court identification made byl S:tephanieé Durkacz, and
admitting State’s Exhibits 35A-F, in violation of his rights td due process ana al fair
trial becausé \the -identification procedures employed by the police were
impermissibly suggestive in that Mr. Harris was the only in_divid_ual wearing dark
A'CIothing and he was taller than fwo of the. three other individiials in the Ene-up. The
iﬁ—court identiﬁcati‘on is unreliable and flawed because Ms. Durkacz testified that
she m;,ver saw the robbefs face because it was bb_scured, she gave a very general
description of the robber at the time of the crime, aqd she tesﬁfied that she bec;xme
| qertain of her idenﬁﬁcaﬁon after Det. Griffin téld her she-chose thg same person as

Ms. Spychala.

. Preservation of Error and Standard of Review

Mr. Harris challenged the ic_lentiﬁcaﬁon tesﬁmony m a pre-trial motion to suppress
and a hearing was held on this matter (LF 34-36; Tr. 191-232). Mr. Harris méde timely
objections to Stephanie Durkacz’s in court identification and objected to ‘her testimoﬁy
‘ regarding her out of court identification of hlm in the photo line-up (Tr. 340; 333). A
timely objection was also ‘'made during 'Dvet."Gr‘ifﬁn’s testimoﬁy (Tr. 612). Mr. Harris
'renewed his objection to the idént‘iﬁcatioﬁ testimony and. the state’s exhibits in a timély
filed Moﬁon for Né.w Trial (LF 128-33). T}lis claim of error is \p'rop.erly preserved for

review.



.“This Court will reverse a ruling on a motion to suppress only if the ruliiig is
clea.rly erroneous” State v. Ivy, 455 SW.3d 13, 17 (Mo. App. ED. 2014); citing Foster i).‘
State, 348 S..W.Bd 158, 161 (Mo. App. E.D. 2011). “If the ruimg 1s plausible, in light of
the record viewed in its entirety, we. will not reverse” Id; cmng State v. Ashby, 339
S.W.3d 600, 603 (Mo. App. E.D. 2011). [Courts] view the facts in the light most -
favorable to the judgment and disregard all contrary ev1dence and inferences” /d. at 18.

[The appellate court] will reverse the trial court's adn'usswn of 1dent1ﬁcat10n testimony
only if the trial court abused its discretion” Id; citing Foster, 348 S.W.3d at 161. |
Analysis

To a\ioid repetition, Mr. Harris incorporates the case law regarding suggestiveness
and reliability from the iAnalysis section of Point I hereiti.l F actsireiated to Ms. Durkacz’s
- identification will be citeci in eupport of Mr. Han_‘is”argument that her ciut of court and in
court identifications should have been excluded. |

The police procedure was lindulv suggestive

“As a threshold consideration, [courts] weigh the totality of the circumetances to
deterrmne whether 1dent1ﬁcation procedures were Impermissibly suggestive” State v.
Grady, 649 S.W. 2d 240, 244 (Mo. App E.D. 1983) citing Simmons v. U.S., 390 US
377, 383 (1968), Stovall v. Denno, 388 U. S 293 302 (1967), and Nezl V. Bzggers 409
U.S. 188, 198‘ (1972). The 1dent1ﬁcation procedure used by the pohce to create the photo
line-up was impermissibly suggestive..lt was suggestive because Mr. Harris was the only

person wearing dark clothing and he was taller than two of the other individuals.

13 M
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On her 911 call, Ms. Durkacz described a black male, wearing black clothing, with
something black covering his face (Tr. 342). She gave the same general description at the
scene ('fr. 317). Det. 'Gn'.fﬁn'was aware of this description (Tr. 632). Det. Griffin agreed
Mr. Harris was the only person with dark‘ clpthes on in the. photo line-up (Tr. 632). In
June 2013, Ms. Durkacz lived in Texas so she .reviewed the line-ups via email
attachments from Det. Griffin (Tr. 331). She opened the photo attachme.nts in order and
viewed each of them for a few minutes (Tr. 332-33). Ms. Dijlrkacz .used ‘a process of
elimination to exclude the individuals in positions 2,3, and 4 (Tr. 347); o

She emailed Det. Griffin a .little less than an hour after hé emailed her to let him‘
know she picked Mr. Harris (Tr. 333-34; 623). Ms. Durkacz said her identification was-
based on height and weight, as well as eyes, eyes brows, aﬁd facial structure (Tr. 333-34).
Ms. Dﬁrkacz_agreed thé.t the robber wore black clothing at the time of the crime (Tr. 317;
330; 342). Given the fé_ct that Mr Harris was the only individﬁal wearing dark clothing in
the line-up photo, .it 1'5 likely this influenced her identification of him and was therefore
suggestive. |

Mr. Ham's was also noticeably taller than two of the thrf;e fillers placed in the line-
up (Tr. 63 15. Ms. Durkacz described the rob.ber‘as being “a little bit téller” and “a little bit
' heavier” (Tr. 330). She te_sﬁﬁed that she based her identification pérﬁally on height and
weight (Tr. 333-34). Det. Griffin agreed the individuals in positions two and three of the
_ iine-up were “a couple inches shorter than” Mr. Harris (Tr. 631~32). Mr. Harris ti]erefore
wouid have appeared “tall” relative to tﬁe individuals closest to him in the line-up photo.

Given Ms. Durkacz’s description of the robber as “a little bit taller”, it is likely that she

1, ¥R
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picked Mr. Ham's not based qﬁ her ﬁeﬁow of him 3peciﬁcaily, but based on the fact thét,
he appeared a Iittlé: bit taller than those closest to him in 1‘:he photo line-up.
The totality of the circumstances in this case support the cc_;nc'l*'asio;n that the police

“employed a suggestive proceciure. Mr. Harris was taller than the individuals immediately
next to hirn‘ and was the only individual. wearing dark clothing in the photo line-ub. Ms.
Durkacz cited height and weight as things on which she based her identification (Tr. 333-
34). Based on the foregoiné, if isllik"ely M. Durkacz’s identification was n‘ot based on her
independent memory of the crime but rather, was made due to the suggestiveness of the .
photo Iiné—up.

The in-court identification was unfeliable

Evenif a‘pre—t'riall identification is deemed impermissibly suggestive, it can ‘;still be
admissible at trial. State v Nelson, 334 S.W.3d 189, 194 (Mo. App. W.D. 2011). “Pretrial
ideﬁtiﬁcations that were found suggesti-vé hav¢ been held to be admissible as lb.n'g as they .
. were reliable.” Statevv. Robinson, 849 S.W.2d. 693, 696 (Mo. App. ED 1993). “The key
issue is whether the witness has an adéquate’ basis for the identiﬁcétion indepéndent of
- the suggestive procedure.” Chambers, supra ét 513; citing State v. Glover, 951 S.w.2d
359, 362 (Mo. App. W.D. 1997). “Reiiability invol'ves a number of factoi’s,-including; the
opportunity.of the witness to view the actor at the ﬁrﬁe of the crime; the degree of
attention exérciged; the accurécy of a prior descripti'ori; the level of certainty
demonstrated by the witness; and, the lengtﬁ of time between the crime and the ...

-identiﬁcation.” Robinson, supra at 696; citing State v. Harding, 734 S.w.2d 871 Mo.

App. ED. 1987). |
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Opportunity to view and degree of attention

This factor weighs in Mr. Harris’ favor. Ms. ‘Durkacz 'saiti the first unusual thing
she noticed was a person behind her with a gun (Tr; 3‘1 6). She never saw that persoh’s.
face because it was covered (Tr. 3;17). She said tﬁe mask covered everything but his eyes
(Tr. 317). She guessed thaf the entire incident las.ted about ten minutes from beginning to
end (Tr. 339). Even though she said she could not see the person’e face, she oased her
identification the person’s eyes eyebrows and facial structure. (Tr. 333-34). Ms. Durkacz
had no opportunity to see the eyes, eyebrows or facial structure of the robber. This factor

weighs against the reliability of the jdentification.

Accutac&of prior description

Ms. Durkacz did not remember if she told the police anything about the robber’s
height; weight, _facial hair, hair style of facial features at the scene (Tr. 343). She did not
give a specific description of hjs eyes, the only part of the face she claimed she did see
(Tr. 343- 44) At the scene, she described the robber as a black male, in black clothing, a
little bit heaV1er set, who wore a mask that covered everythmg but his eyes (Tr. 317). The
police confirmed that none of the witnesses described any spemﬁc facial features of the
robber (Tr. 402), This factor also weighs against reliability because Ms. Durkacz *;Jvas not
able to give a specific physical description at the time of the crime, when the details

' would have been freshest.

Level of uncertainty demonstrated at the time of confrontation

Ms. Durkacz testified that she was certain of her identification (Tr. 338). She also

testiﬁed, however that her confidence increased when she learned Ms. Spychala had also
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picked the same person (Tr. 349). Mr. Harris asserts that this factor is neutral and neither
supports ner defeats his claim.

Length of time between crime and confrontation

“The shorter the time, the gfeater the reliability, because details are.ﬁ-esh in the
witness's mind.” State v. Johnson, 618 S.W.2d 443, 445 (Mo. App. WD 19815; citing
State v. Ralls, 583 S.W.2d 289, 291 (Mo. App. 1979). The rdbbery occurred the evening
of January 6, 2013 (LF 16). Ms. Durkacz was not contacted by bet. Griffin about the
line-up until June 6, 2013, approximately six months later (Tr.-330; 623). The time
between the crime and viewing the photos was lengthy aﬁd supports'é conclusion that her

identification was unreliable.

Even if this Court conch‘ldes. that.. the identification procedures employed by the
police were not unduly and impermissibly suggestive, it is clear that the identiﬁcaﬁon
sho'ulwd have been excludéd because it was unreliable. The trial courf erred in adim'tting
| her testimony of her out of court idenﬁﬁcation and permittihg her to identify Mr Harris

in court.
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GROUND 'I.‘HREE_
J

The trial court erred in denying Mr. Harris’ Motion to Suppress the evidence
and testimony of the out of court identification made by Brgndop Hutton, and
admitting State’s Exhibits 35A-F, in.violation of his rights to due process and a fair
trial because the identification procedures employed by the police were
impermissibly suggestive in that Mr. Harris was the only individual wearing dark’ |
clothing and he was taller than two of fhe .thre'e'ether individuals in the line-up. The
- in-court identification is unreliable and flawed because the robber’s face was
obscured; Mr..'Hutton avoided looking at the robber’s face aﬁd, when he did get a

glimpse of it, it was only for a few seconds.

Preservation of Error énd Standard of Review

Mr. Harris challenged the identiﬁcation teétimony in a pre—tri.al motion to suppress
agd a heéring waé held on this matter (LF 34-36; Tf. 19‘1,-232)‘. Mr. Harris made timely
' 'c.)bjections to Erendon Hutton’s in court identification and to hié testiniopy regarding his
out of cour; identification from the photo liné-up (Tr. 379; 375; 390). A timely objection
was alsAo' made during Det. Griffin’s teétimony (Tr. 612). Mr. Harris renewed his
objection in a timely filed Motion for New ;l“rial (LF 128-33). This claim- of error is
properly preserﬁ?d for;review. | |
“This Couﬁ will reverse a rglirfg on 2 motion to suppréss only if the ruling is
clearly erroneous” State v. vy, 455‘S.W.3d 13, 17 (Mo. App.-E.D. 2014); citing Foster v..
Sta?e, 348 S.W.3d 158, 161 (Mo. App. ED 2011). “If the ruliﬁg is plausible, in light of

the record viewed in its entirety, we will not reverse” Id, Ciﬁng State v. Ashby, 339
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S.W.3d 600, 603 (Mo. App. E.D. 2011). “[Courts] view the-facts in the light most
favorable to the judgment and disregard all contrary evidence and inferences” /d. at 18.
“[The appellate court] will reverse the trial court's admission of identification testimony |

only if the trial court abused its discretion” Id; citing Foster, 348 S.W.3d at 161.

Analysis

- To avoid repetition, Mr. Harris i_néorpofates thé case law regarding suggestiveness

~and reliability.from the Analysis section of Point I heréin. Facts related to Mr. Hutton’s
e . identification will be cited iﬁ'l'éupport of Mr. Hén*is’ argument that. his out of céufc and in
court i.dentiﬁcations should have been excluded. | |

The police procedure was unduly suggestive

“As a thrcs:hold consideration, [courts] chigh. thé totality of the circumstances to
: _dcfermine whether idcntiﬁcatién procedﬁres were impermissibly. suggestive” State v.
Grady, 649 S.W. 2d 240, 244 (Mo. App. E.D. 1983); ‘citing Simmons v. U.S., 390 U.S.
377, 383 (1968), Stovall v. Denno, 388 U.S. 293, 302 (19.67),. and Neil v. Biggers, 409
U.S. 188, 198 (1972). The identification procedure ﬁsed by the police in the creation of
the photo line-up was impermissibly suggestive. It was suggéstivfe becaus.e Mr. Harﬁs
was the only person wearing dark clothing and he was. taller tbaﬁ two of the other
individuals.

Mr. Hutton said the first fhing he rcmefnbéred Was someone coming up behind
him, ﬁth a gun, _deménding money (Tr. 7359). He did not see anyone walking down the
sidewélk before the incident (Tr. 35 8). Mr. HuttonAsaid that the robber told everyone nof

to look at his face so he focused his attention on the gun (Tr. 360; 385). After the three of
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 them handed ﬁve;r all of thei’r money, the robber told Mr. Hutton to turn around and face
away from him towards a park car (Tr. 367). He testified that he ldid.as he was tol(i and
had his back turned for the femainder'of the interaction (T;. ‘367). At tﬁal,. he described
the robber as having a bigger build, with a body type that was a "little more maﬁlre” and
“filled out” (Tr. 372). He said the robber was wearing a black hoodie, with the hood up,
and a mask or' scarf over his face (Tr. 359). Mr. Hutfon claimed that for a second during

. the .robbery, the covering slipped and he was able to get a “glimpse” of the robber’s face
(Tr. 364). Other than this ‘;glimpse”, Mr. Hutton said he was only able to see “just barely
[the] éyes” of the robber (Tr. 360). He recalled that the event lasteéd five to ten minutes at

. most (Tr. 365).

Mr. Hutton did not giv.e a descﬁpﬁon of. the robber to the police (Tr. 371). He
testified that ;:he poliqe who responded to the scene intérviewed them together and “the
girls” took over the 'conversation (Tr. 383; 372).‘ Mr. Hutton viewed the line-ﬁp photos in-l
June 2013, around the sagne time as the other witnesses (Tr. 376; 623). He initially denied
that his identiﬁcétion was based upon the clothing worn by Mr. Harris in the photo line-
up (Tr. 377). During cross-examination, however, he said that it was a factor.in his
identification of Mr. Harris (Tr. 386-87). He agr‘éed Mr. Harris was the only individual | :
wearing dark clothing in the line-up (Tr. 387). Mr. HuttonA also agréed Mr. Harris'wés _
taller than the two individuals standing directly next to him in the photo line-up (Tr. 387-
88). It is clear that the difference between Mr. Harris and the fillers in the line-up with
regard to their heights and body .type pléyed a key role in Mr. Hutton’s identiﬁ(‘;ation. He

testified that he based his identification partially on build and clothing (Tr. 333-34).
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The totality of the circumstancesr in t‘h.is case support the conclusion that the police
employed a sﬁ'ggesﬁve prbcedure‘. Mr. Harris was taller than the individuals immgdiately
next to him and he was-the only suspect wearing dark clothing, clothing that matcﬁed the
description given by Mr. Hutton. Mr. Hutton cited height and clothing as things he
considered in making his identification (Tr. 387-88). Based .on the foregoing, it is likely
Mr. H’uﬁon’s identification was not based ‘on his independent mefnory of the crime but

rather, was due to the suggestiveness of the photo line-up.

The in-court identification §vas unreliable

Even if 2 pre—tl_‘ial identification is deemed impermissibly suggestive, it can still be
admissible at trial. State v. Nelson, 334 S.W.3d 189, 194 (Mo. App. W.D. 2011). “Pretrial.
ideﬁtiﬁcations that were found suggestive hav‘e been held to be admissible as long as they
were reliable.” State v.' Robinson, 849 S.W.2d. 693, 696 (Mo. App. E.D. i993). “The key
issue ... is whether the witness has an adequate basis for the id'entiﬁcatior.l independent of
the suggestive procedure.” Chambers, supra at 513, ciﬁng State v. Glover, 951 S.W.2d
359, 362 (Mo. App. W.D. 1997). “Reliability ixi‘volves a number of factors, including: the
opportunity of the witness to view the actor at thé time of the crime; the degree of
attention exercised; tﬁe accuracy of a prior description; the level of certainty
demonstrated by thé witness; and, the length of time .between the cﬁme aﬁd the ...

identification.” Robz‘nson, supra at 696; citing State v. Harding, 734 S.W.2d 871 (Mo.

App. ED. 1987).
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Opportunity to view and d_egree of attention

This factor weighs in Mr. Harris’ favor. Mr. Hutten first noticed the robber when
vheb came up behind him,'with a gun and demanded méney (Tr. 359). He said that the
rdbber had a hoodié on, with the hood up over his head, and a mask or scarf cévering his
face (Tr. 359-60). Mr. Hutton could see “barely jus.tv[the] eyes” of this person (Tr. 360).
The only opportunity to see 2‘1113.1 facial features or anything distinguishing about this
person was when the robber s face covering allegedly came down and Mr. Hutton was
abIe to get a “ghmpse of hlS face (Tr. 364) For the latter part of the interaction, Mr.
Hutton had his back to the robber and was only ablc to look over his shoulder at What was
happening (Tr. 367) He admitted his mind was “racing”, and reiterated he was only able»
to get a glimpse of what was going on behind hlm (Tr. 367).

He gave no description at the scene and did not tell police that he got a “two
second” | ghmpse of the pcrson s face when his mask fell down (Tr 384; 382). He was
focused on the gun when this was happenmg (Tr. 385). In fact, the gun made such a

‘strong impression that he was able to immediately identify a photo of it and said- it

“struck him more than anythmg” (Tr. 377-78). There is scant evidence Mr. Hutton had a |
meaningful opportunity to view the robber’s face and his testlmony that his attention was
drawn more towards the gun than the person holding it. He also testified that his mind
was racing ‘during this incident which interféred vﬁth his ability to commit any specific
_ details df the persog’s appearance to memory (Tr. 367). This factor weighs against the

reliability of the identification.
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Accuracy of prior description

—t

Mr. Huttoﬁ first séid he gave no description to the police and said that the gixls™
tpok over the conversatién (Tr. 371-72). None of the witnesses described any specific
fac;ial-features of the robber at the scene (Tr. '402). Mr. Hutton did testify that hf; said the
person was older, because his body type was more mature, and filled out (Tr. 372). He
said that he could not recall any distinguishing features of the robber because. his
attention was focused on .thc gun (Tr. 385). His description at trial was very géneral:
biggér build, black hoodie, about 6 feet tall (Tr. 359). This description could mat;:h a

large number of people and does not support the reliability of Mr Hutton’s identification.

This factor also weights in favor of excluding the identification.

Level of uncertainty demonstrated at the time of confrontation
Mr. Hutton testified that he was immediately difawn to the person in position one,
Mr. Harris (Tr. 377). He made an identification based on a'memory of sceing the robber’s
face for two seconds six nion.thus earlier (Tr. 3.77;.382). Given his limited opportunity to
view the rdbber, ,this factor is neutral and does not suppbrt or defeat his claim that the

identification is reliable.

Length of time between crime and confrontation

“The shorter the time, the greater the reliability, because details are fresh in the
‘witness's mind.” Stafe . 'Johh'son, 618 S.W.2d 443, 445 (Mo. App. W.D. 1981); citing
. State v. Ralls, 583 S.W.2d 289,.291 (Mo. App. .1979). The robbery occurred the evening

of Jaﬁuary 6, 2013. (LF 16)..Mr. Hutton was not contacted by Det. Griffin about the line-
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up until June 6, 2013, approximately six months later (Tr. 376; 623). The time between
- the crime and viewing the photos we:s~ lengthy and weighs in faver of unreliability.

Even if this Court concludes that the identification procedures employed by the
poliée Wére not unduly and impermissibly suggesti-vc, it is clear fhat the identification
should have :been exducied because it was unieliablé. The trial court erred in admitting

testimony of Mr. Hutton’s out of court identification and permitting him to identify Mr.

Harns in court.

26 BB



- GROUND FOUR-
b
‘ ! The triaAl court erred in del;ying Mr. Harris’ Motion to Suppress the
tesﬁmony and evidence of the ideﬁtiﬁcaﬁons made based on the audio iine-up, and
~admitting State’s Exhibit 36, in violation of Mr Harris’ rights to due proces§ and a
fair trial becausé the identiﬁcaﬁon procedure empioyed by‘ the police With\the audio
line-up was-.impern;issibly suggestive in that detective told the Witnesses that the
pbotos and, voices were in the; same ordel% :such that after each witness had already
~ identified Mr. Harris, in position number one in the photb line-up, fhey knew his.
voice unld be first on the aﬁﬂio_. recording. The idehﬁﬁc’aﬁoné based on‘thc audio
| li1_1e-.'up were also unreliable and flawed because the witnesses gave ﬁ6 déscﬁption of
- the Qoice at the time of the crime and heard the audio recording nearly six months
after the robbery occurred.

Preservation of Error and Standard of Review

Mr Harns challengéd the iestimony and evidence c;f tﬁe identifications based on.
the éﬁdio’ line-up at every stage of the casé with the exception éf failiné to mgke .a‘ timely
A objec.tion to Ms. Durkacz’s testimony about the audio 1iﬁe~up LF 34—36). ‘When Ms.
Durkacz was first questioned by the state régarding her out of court-identification, Mr. J
Harris obj ;cted to the “liﬁe of quéstiom'ng” and méde reference to his pre-trial motion té
suppress (Tr. 333). Mr. Harris did not object again when Ms. Durkacz tesﬁﬁed about .

“listening to the audio line-up (Tr. 334-35). Despite this, Mr. Harris asserts that this claim

.of error is preserved for review.



“[A]ny objection to evidence must be sufficiently bclear and definite so that the
court will understand the reason for the objection.” State v. Bz{ethqla’, 149‘S.W..3d 906,
909.(Mo. App. B.D. 2004); quoting State v. Schuster, 92 S.W.3d 816, 821 ("Mo. "App.
S.D. 2003)(internal quéta‘don marks omitted). “Error is not preseryed where the basis for
the specific objection is not readily apparent.” Schuster, supra. “The error must also be '
included in a motion for new trial.” Brethold, supra; citing State v. Jones, 128 S.W.3d
110, 113 Mo. App. E.D. 2003). “An ... objection must be made at thé earliest possible
opportunity in the progress of the frial.” State v. Cannady, 660 S.W.2d 33, 37 (Mo. App.
E.D. 1983); citing State v. Simmons, 500 S.W.2d 325, 328 (Mo. App. 1973).
Mr. Harris’ repcatedvand constant grior' objeéﬁons to each and every -witnesses’
tes.timony'regardin'g ;théir out of court identifications based on both the photo line-up and
| the éudio line-up and objections to the related state’s exhibits, gave the court ample
notice of his opposition to the admission of thié evidence and the basis for that
opposition. Mr. Harris .complied with the reqﬁiiément that he renew his objections in his
Motion for New Trial (LF 128-33). He asserts that this qlaim of error is ‘theréforeA
- properly preserved for review. If this Com't determines it is not preserved, Mr. Harris
requeésts that the court review for plain error pursuant to Rule 30.20.
“This Court will reverse a ruling on a motion to. éuppress only if the ruling is
clearly erroneous” State v. Ivy, 455 ‘s.ws& 13, 17 Mo. App. E.D. 2014); cit".ing Foster v.

State, 348 S.W.3d 158, 161 (Mo. App. E.D. 2011). “If the ruling is plausible, in light of

" the record viewed in its entirety, we will not reverse” Id; citing State v. Ashby, 339

S.W.3d 600, 603 (Mo. App. E.D. 2011). “[Courts] view the facts in the light most
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favorable to the judgment and disregard all contrary evidence and inferences” Id. at 18.
“[The appellate court] will reverse the trial court's admission of identification testimony
only if the trial court abused its discretion” Id; citing Foster, 348 S.W.2d at 161, |
Analysis
- Though not as common as a visual identiﬁcation_, “[i]dentification by fneans ofa
defendant's voice is a permissible 'method” through which the state can prove an.el’ement
.of an offense. State v. Mitchell, 755 S.W.2d 603, 608 (Mo. App. E.D. 1988); citing
. Eichelberger v. State, 524 S.W.Zd 890, 894 (Mo. App. E.D. 1975). Thc admissibility of
an out of court identification based ‘upon recognition of a suspect’s voice is evaluated in
-the same manner that an out of cop.rt, visual identification is evaluated. “As a thresi;old
consideration, [courts] weigh the totality of the cirémnétances to determihe; whether "
identification procedures were impermissibly suggestive” State v. Grady, 649 S.W. 2d
240, 244 (Mo App. ED. 1983); citing Szmmons v. US, 390 U.S. 377, 383 (1968),
Stovall v. Denno, 388.U.S. 293, 302 (1967), and Neil v. Biggers, 409 U.S. 188, 198
(1972). “The factors ... for determining [the] reliability of voice identification are
comparable to those iisted in Neil v. Biggers, [supra]” State v. Bolanos, 743 S.W.2d 442,
446 (Mo. App. W.D. 1987).
| Analysis
To avoid repetition, Mr. Harris incorporates previously cited case law regarding
'suggestiveness and reliability from the Analysis section of Point I herein. Additional facts

related to the identifications made based on the audio line-up will,be'ci.ted in support of



Mr. Harris’ argument that the out of court and in court identifications should have been
excluded.

The police procedure was unduly suggestive

. Det. Griffin had Ms. Spychala and Mr. Huttc;,n ‘view the phot.o line-up ﬁrst,.then
had them listen to the audio line-up (Tr. 617, 623). Ms. Durkacz testified that she looked
at the photos Det. Griffin émailed to her before she listened to the audio line-up (Tr. 334~ -
35). Det. Griffin told the witnesses after viewing the photo line-up, but before listening to
the audio line-up, that the persons were in the same order in both (Tr. 639). In other
words, éfter each witness had already identified Mr. Harris in the photo line-up, they
knew that Mr. Ham's; voice was the first voice the}; would hear on the audio recording.
‘To conc‘h;lde that this had no suégestive effect on their-choice defies logic. The trial court "
. abused its discretion when it denied Mr. Harris’ motion and admitted evidence and
testimdn}; regarding the audio identiﬁcatién. |

The in-court identiﬁcation-was unreliable

Even if a pre-trial identification is deemed impennissibly suggestive, it can still be
: admis's‘ible at trial. State v. Nelson, 334 S.W.3d 189, 194 (Mo.vApp. W.D. 2011). “fretrial
_identifications that were found suggesfive have been held to be adﬁlissible as long as they
were reliable.” State v. Robinson, 849 S.W.2d. 693, 696 (Mo. App. E.D. 1993). “The kg:y
issue ... is whethef the wimes;s has an adequate basis for the identification indepéndent of -
the suggestive procedure.” Chambérs, supra at .513; citing Sta-te v. Glover, 951 S.w.2d
359, 362 (Mo. App. W.D. 1997). “Reliability involves a number of factors, including: the

opportunity of the witness to view the actor at the time of the crime; the degree of
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"attention exercised; the accuracy of a pror descﬁption; the level of certainty
demonstrated by the witness; and, the length of time between the crime and the
confrontation when identification occurs.” Robinson, supra at €9€; citing State v.
Harding, 734 S.W.2d 871 (Mo. App. E.D. 1987). “The factors ... for determining [the]
reliability of voiéc identification are coniparable to those listed in Néil v. Biggers, [supra
at 199]” and reiterated by Robinson, supra. State v. Bolanos, 743 S.W.2d 442, 446 (Mo.

App. W.D. 1987).

Opportunity to hear and degree of attention

~ Ms. Spychala, Ms. Durkacz, and Mr. Hutton all testified that the person who
robbed them made verbal dénﬁandé for money and also made sexually explicit comments
(Tr. 267; 270; 319; 324; 360; 367). The witnesses testiﬁea -that the .ro}:;ber spéke
tb;oughout the encounter; however, they also teéﬁﬁed‘thét the encounter was reiaﬁvely
brief.vMs. Spychala remembéred that it took about two to three minutes (Tr. 272). Ms.
Durkacz guessed that it lasted a bit longer, around ten nlinﬁtes (Tr. 339). Mr. Hutton said
thé incident lastea about five to ten minutes “at most” (Tr. 365). Whether the encounter
lasted three minutes or .ten mimites, the Wimesses had a limited opportunity to hear. tﬁe
robber’s voice.

Not only was the encounter relatively brief, the W'itne'sses were thre;atened with a
gun and testified to béing prebccupied by that. Ms. Spychala said she focused on the gun
(Tr. 272; 290-91). Mr. Hutton also said that he was focused on the gun while thé robbery
was happening and for half of it, he had his back turned and admitted that his mind was
' “racing” (Tr. 385; 367). Clearly, he and Ms. Spychala were distracted‘by either the gun of
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the circumstances and their attention was likely diverted. Mr. Harris asserts that this

factor weighs in his favor.

Accuracy of prior description

There was no description of the voice in the police report (T;. 403.). Ms. Spychala
gave no description of the voice at the scene (Tr. 295); However, she did say that she
discussed fhe voice with Ms Durkacz and Mr. Hu‘ctobn so by the time each of them.
listened to the audio, they were}aware of the impressiqns of the others (Tr. 295). At trial, _
Ms. Spychala described t_hg% 'voice as “old” and agreed that the voice she chose on the
- audio line-up, the first voice, was the only voice on the recording that sounded “old” (Tr.
280; 296).

Ms. Durkacz did not recall what she fold thg police about the voice at the scene
(Tr. 330). Mr. Hutton also said he did not remember givfng the police any description of
the \;oice at ﬂﬁe scene (Tr. 384). This factor weighs in favor of Mr. Harns The witnesses
gave no description of the voice at the scene so it cannot be said that their prior
description was accurate or in any way supports the ideﬁtiﬁc;ation made baséd on the
audio line-up. |

Level of uncertainty demonstrated at the time of confrontation

‘With the exception of Mr. Hutton, who claimed he did not listen to the audio line-
up until a few days pnor to trial, the other two witnesses stated they were pos1t1ve that the
v01ce they had chosen belonged to the man who robbed them (Tr. 282; 334-35). Mr.

Hutton said he recognized the first voice; that it was “pretty d1st1nct” and none of the
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others “rang a bell” for him (Tr. 390). He did not testify that the voice he éhose belonged

to the person who committed the robbery (Tr. passim).

"Length of time between criote and confrontation
Mr. Hutton also testified that Det. Griffin did not play him the audio portion of the
. line-up when he vieWed the photos (Tr. 377). Det. Griffin, on the other hand, said he gave
- all of the line-up information to.each witness, the photqs and the audio fecording. (Tr.
623). Mr. ﬁﬁtton testified that he listened to the audio recording, a féw days before trial,
when the prosecutor played if for him (Tr. 391). Ms. Spycliala and Ms.'Durk.acz each
listened to the audio line—uﬁ at thé beginning of June, approximately six months after the

robbery (Tr. 279; 331). This factor weighs in favor of Mr. Harris.
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REASONS FOR GRANTING THE PETITION

The writ of certiorari should issue because the trial
court erred and abused its discretion in denying Petitioner's

Motion to Suppress the Evidence and Testimony of the out-of-
court Identifications made by Julie Spychala, Stephanie
Durkécz, Brendon Hutton, and the identifications made based on
the audio line-up, and admitting State's Exhibits 35 A-F and
Exhibit 36, in violation of Petitionmer's rights to due process
of law, and to a fair trial. A manifest injustice would result

in the absence of certiorari relief.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: _February 24, 2020
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