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Dated: September 26, 2019

D’Apolits, J: |

{f1} Abppellant Zaryl Bush appéals the judgrient entry of the Mahuning. Cotirty’
Cc;:urt of Corhmon Pleas dismissing his second petitioh- for postconviction relief, filed
ptérsua‘n'f t6 R.C. R.C. 2953.23(A), in ‘which he alleges that the ineffective assistarice of
his trial counsel constitutes a violation of his constitutional right to-due process of law.
Appellant contends that previously unavailablé testimony implicating another perpetrafor
establishes the jurisdiction of the trial court to consider the mierits of his second: petition.

{92} The trial court concluded that the facts on which Appeliarit relies were
Kkiiown to hit during the pre-trial phase of his case. in the altérnative, the trial court
concluded that Appellant's constitutionial claim was barred by res judicata, based upon
Appellant’s failure to raise the ¢laim in his original postconviction petition.

{13} Because the affidavits of Appellant, his-son; N.B.. and Appellant's mother,
Ké'réﬁ'Bush_plainly;state that the facts contained in the affidavits attached to the second
petition were known to Appellant.in February of 2013, we find that the frial court did hof
have jutisdiction to entertain the second petition. Assurnirig arguendo that thé trial court
had the jdrivsdiction, we affirm the judgment of thie trial court iat Appellant’s claims are
barred by res judicata.

PROCEDURAL HISTORY

{y4} This Court provided the following summary of the facts arid procedural
_ history of tis case in Appeliant's direct appeal, Stafe v. Bush, 7th Dist. Mahoning No. 13
MA 110, 2014-Ohio-4434: ’

Fotty-fhree-year-old Bush was i @ relationship with Shain Widdershairf,
who had three sons, fourtéen-year-old T.F. and ten-yéar-old twins. Fréom &
périod beginning in December 2011 through Bush’s arrest in January 2013,
Bush inflicted serious.physical and emotional abuse upon all threa children:.
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Thie abuse reached iethal proportions on January 921, 2013. WHile the
<children were at Bush's rasidence, he punchied T.F.in 'th'e-face‘.' (Sentencing
Tr. 24-25) T.F. was knocked unconscious. (Sénteﬁcing Tr. 25). As TE. .
fay on. the- ground, Bush kicked him in the head, then picked-him up and
slariithed his head into 2 wall. (Seritehcing Tr. 25). One of the twins was
ptesent in the room and witnessed Bdsh?é.,-éssa'mt on his older brother
{Sentencing Tr. 8): He atiempted to intervene but-was. pushed away by’
Bush. (Sentencing Tr. 8). Bush wiped-up T.F.'s blood, and took the bloody
tags to Widdershaim’s. residence nearby 1o fake a crime scene to-make it.
look like T.F. slipped in the shower and had a seizure. (Sentericing Tr. 8-9).
Further, T.F.'s other twiri brother witiiessed Bush as he washed his hands
with bleach and took the bloody rags from his residence to Widdershaim's
tesidence to stage the crime as an accident. (Sentencing Tr. 9.)

“The =ttack resdited in T.F. suffering blunt foice “i'njur'i'e‘s“ of the head,
contusion to the eyelids, ontiision within the rriouths,; abrasions of the scfalp‘_,' o
subdural hemorrhages, subdural and subarachnoid hemurrhages and brain
contusiohs. (Sentencing Tr. 23-24). A few days later, T.F. died &s a result
of BIunt force injufies to- the head. (Séntencing Tr. 24). In the two years
leading up to T.F.’s murder, Bush’s abuse of T.F. included. but was: riot
limited ‘to, forcing him to walk on hot coals and run. outside in extieéme-
weathet. (Bill of Paticulars.) In sddition, Bush's -abuse of the twin boys
included but was fiot limited to forcing oneof thern fo take cold howers-and
stand nude in front of a fan, slamming. their head into.a wall, hitting one of
them with a@ pool stick and belt, and kicking another down the stairs, and
forcing one of them to stand Gutside i extreme weather conditions.. (Bill of
Particulars.) . :

On March7,2013,2 Matioring Goutity grand jury issued &n sightesni-count

indictment against Bush and Widdershaifm. Bush was named in tﬁirté,en of

those counts.
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Of the thirteen counts. with which:Bush was charged, sight of those counts
stemmed from Bush's abuse and murder of T.F, The first four couiits aﬁfﬁl o
the eighteenth count addressed the offenses surrounding Bush's January
21, 2013 murder of T.F.: count 1 — murder for purposely causing the death
of T.F. in violation of R.C. 2903.02(A)(D), a fifteen-years-to-life felony; count
2 —felony murder for causing the death- of T.F. (as & proximate result {)f
child endangering or felonious assault) in violation of R.C. 2903.02(B)(D), a
fifteen-years-to-life felony; count 3 —felonious assault-of T.F. in violation 6f
R.C. 2903.11(A)(1)(D), a second-degree felony; count 4 — endangering
thildren as to T.F. in violation of R.C. 2919.22(B)(1)(E)(2)(D), a second-
degree felony; and count 18 — involuntary manslaughter of T.F. in violation
of R.C. 2903.04(A), a first-degree felony. ' '

The fifth, sixth, and seventh counts concerned Bush's abuse of T.E. from
December 2011 leading up to the murder: courit 5 —endangering children
as-to T.F. in violation of R.C. 2819.22(A)(E)(2)(C), a third-degree felony;
count 6 endangering children as to T.F. in viclation of R‘.C.'
2919.22(AJ(E)(2)(C); a third-degree felony; and count 7 - endanééring“
children in violation of R.C. 2919.22(B)(4)(E)(3), a third-degree felony. The
.‘rémainihg courits with which. Bush was charged (the eighth, ninth, tenth,
and twelfth counts) stemmed from Bush's abusé of the ten-year-old twin
boys, his threats to them in the wake of his assault:and rurder of t‘heirn‘ldér~
brother, and his attempt to stage the murder as an accident at
'Widdershaim's residence: count 8 — endangering children as to one of the"
twin boys, in violation of R.C. 2919.22{A)(E)(2)(C), a third-degiee felony:
count 9 —~'endangering children as to the other twin boy, in violation of RC
2919.22(A){E)(2)(C), a third-degree felony; count 10 ~ intimidation of one of
the twin boys in violation of R.C. 2921.04(B)(D), a third-degree felony; count
11— intimidation of the other twin boy in violation of R:C. 2921.04(B)(D), a
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third-degree felony; and count 12 — tampering with evidénce in violation of
R.C. 2921.12(A)(1)(B), a third-degre felony.

Bush pleaded riot guilty, the trial court appointed him counsel, and fhie:
‘matter proceeded to discovery-and other pretrial matters.

On June 19, 2013, the parties redched a Crim.R. 11 plea-agresment. Bush
pleaded guilty to count 1 (murder), count 4 ('s‘eco’ﬁd-degree felony
endangeting children), counts 7, 8, and 9 (third-degree-felony endangering
children), counts 10 and 11 (intimidation), and count 12 (tampering with
evidence). The state moved to dismiss count 2 (felony murder), count 3 .
(felohious 'assault), counts 5 and 6 {(third-degree-felony endan'geriri'g
children), and count 48 (involuritary iianslaughter). In addition, the state
agreed torecommend a'term of imprisonment of twenty-two years o life.

The trial court conduieted a sentencing hearing on June 28, 2013. The court
- 'sentenced Bush fo fifteen-years to life in prison for count 1 (murder) and
‘ found that Bush's corviction on courit 4 (second-degree-felony endangering
children) merged with his conviction in count: 1 (murder) for purposes of
sefitencing. (Sentencing Tr. 27.) For the remaining counts to which Bush
pleaded yguilty, the court sentenced Bush to terms of imprisonment as
follows: three yedrs each for counts 7, 8, and 9 (tﬁird-degree—felody
endangering children); three years each for counts 10 and 11 (infimidation);
and three years for count 12 (tampering with evidence). Further, the court
ordered that all of the sentences be serve'd. consecutively, for ait aggregate
sentence of thirty-three years to life in prison.

- Id. at §2-11.

. {15} - InAppellant's direct appaal, appointed E:t'J‘Unséii.ﬁied‘.a'Bfiéfpursuéﬁt tothis

" Court’s dictates in State v. Toney, 23 Ohio-App.2d 203, 262'N.E.2d 419 (7th Dist.1970),
which identified two potential issues for appeal. (1) whether the plea collogily complied
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with Gfim: R. 11; and (2) whefhier the:sentence was an abusé of discretion. We contluded
that the trial -court complied with Crim. R. 11 at the plea‘hearing and that the plea was
freely ard voluntarily entered. We further concluded that the sentence: imposed did not
demonstrate an abuse of discretion by the trial court, and that the sentence was not
clearly and. convincing contrary to law, pursuant to State v. Kalish, 120 Ohio St 3d 23,
2008-Ohio-4912, 896 N.E.2d 124, 286,

{16} On May 5, 2014, new counsel filsd the. original petition for postcon\nctlon
relief pursuant to R.C. 2953.21. In the three and a half-page petition, Appellant asserted
that the state violated his right to due process by withholding exculpatory evidence, and
that his trial counsel provided ineffective assistance by failing to undertake a thorough
investigation of the facts priot to recommending the guilty plea. There were no: specific _
factual allegations in the petition, and no evidence dehors the record was cited or attached '
to the petition. However, the petition reads, “Petitioner exptessly and respectfully reserves
the right to supplement his Petition with Affidavits and otter relevant Exhibits.” (Petition,
p.4). On May 27, 2014, the State filed a motion for summary judgment. The trial court
dismissed the original pefition on June 4, 2014, because no evidence de hors the record .
was offered to suppoft the allegations therein,

{17} According to the -appeliate brief iii the above-captioned  appeal,
‘bostconviction counsel; who was retained t6 file-the petition by Karen, failed to notify
Karen and Appsllarit that the petition had been fi led or dismissed. As a consequence, no
appeal was taken. Although postconviction counsel’s failure to provide a copy of the
judgment entry distissing the pétition is alleged in the'-appellate brief, the allegation is
not. contained in the affidavits of Appellant and Karen attached to. the second petition.
Karen's affidavit reads, in pertinent part, “neither | nor [Appellant] received a copy of the
filed petition from [postconviction counsel].” (Karen Bush Aff. 37)

{718} - On December 8, 2015, Appeliant, acting pro s filed-& fidtion to withdraw
 hiis guilty plea pursuant to Crim.R. 32.1, and-a fiotion for riew trial. Appellant argued that
the trial .court erred in failing to: (1) address the issue of allied offenses of similar import
during the plea colloquy; and (2) advise him on the issue of postrelease control. Appellan{
further argued that trial counse! was constitutionally ineffective due to their failure to raise’
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the-issiie of allied offenses. Both motions were denied by the trial court on January 12,
2016. ‘ , :

{99y On appeal, we-found thie elairs advanced ifi the: motiofi for fiew trial were
barred.by res judicata because Appellant had failed to raise themin his postconviction
petition. In the alternative, we found that Appeilant failed to «stablish plain-erroroccurred
at his plea and sentencing hearings. State v. Bush, 7th'Dist. Mahoning No. 16 MA 0016,
2017-Ohio-4450, § 1, appeal not allowed, 151 Ohio St.3d 1455, 2017-Ohi0‘—'i8842, 87
N:E.3d 223, {1 (2017). _ :

{910} On February 25; 9016, Appeliant; acting pro se; filed a tiotion for leave t6
file a delayed mition for withdrawal of his guilty plea and a motion.for new trial. In the
motion, Appellant argued for the first time, but did rot attach,. new evidence existed to- -
prove his innocence. Bdth motions were denied. on Match 21, 2016. No appeal was
‘taken. ‘ . ‘

{11} On August 24, 2018, Appeliant, acting pro se,-filed his second petition for
postconviction rélief currently before us on appeal. Fourteen exhibits are appended o
the ighteen-page petition. The trial court dismissed e petition on September10, 2018,
finding that it could not entertain the petition because the information on which the petition -
is predicated was available to Appellant when.he filed his original petition. As a
cofisequence; the trial court concluded that the: petition was barred by res. judicata.
Appellant, represenited by counsel, filed this tirely appeal. "

{112} Ini order to establish the trial court's jurisdictiori over his second petition,
Appellant coritends that the affidavit of N.B., an eye-witness to the events leading to TF.'s.
death, was previously unavailable. Appellant asserts that.a. restraining order issiied by -
the Mahoning Coutity Common Plgas Court, Domestic Relations Division, put in place on
‘March 6, 2015, was modified on Novembert 14, 2017, and pemitted Appellant contact
‘with his son. . '

{1113} With respect to his substantive constitutiorial claim, Appeliant argués fhat
his constitutional right to due process of law was violated because of ineffective
assistance provided by_hisirial gounsel. Appéliant contends that his trial counsel coerced
him into. a -guilty plea with the threat of a life sentence; and failed. to interview vital
witriesses and to adequately prepare for trial. :




LAW

{14} Postconviction refief allcws a petitioner jo coliaterally attack fis criminal
conviction by filing a petition to set aside the judgment, where the petitioner's
constitutional fights were denied. to such an extent the conviction is. rendered void or
voidable under the Ohio or United States Constitutions. R.C. 2053.21(A); State.v. Pery,
10 Ohio St.2d 175, 226 N.E.2d 104 (1967), patagraph four of the syllabus. A commori
pleas ctourt may -grant relief from a conviction under R.C. 2953.21 et seq, the
postconviction statutes, upon proof 6f a constitutional violation during the proceedings
resulting in the conviction. See R.C. 2953 21(A)(1). ’

{115} The petitioner bears the initial burden of demonstrating, through the-petition
‘a‘nc_i supporting affidavits and the files and records of the case, “substantive grounds for
relief.” See R.C. 2953.21(C). A postconviction petition presents substantive grounds for
relief if it presents a. prima facie claim of .a constitutional violation. In presenting those:
claims, the. petition must contaif factual allegations that cannot be determinied by an
examination of the trial record. See State v. Milanovich, 42 Ohio St.2d 46, 50, 325 N.E.2d
540 (1975). .

{916} In order fo resolved postconviction petition; a tial court has three options:

This first is to deny the petition withiout hearing; in-accordance with the faw
as set forth in R.C. 2953.21 and the Ohio Suprem® Court's decision in State
v. Calhoun, 86 Ohio St.3d 279, 714 N.E.2d 905 (1999). The second is to
act on the state's motion for summary judgment by applying the standards
set forth in-Civ.R. 56. The third is to schedule anevidentiary taaring on [the
defendant's] petition; at. which time the trial court, as. the trier of fact; is
authorized to weigh the evidence.and enter judgment.

State v. Paige, 7th Dist. Nahoriing No. 17 MA 0146, 201 8-Ohio-2782, {| 16.

M7} “itis'well settied that a-court is mot required o hold an-évidentiary hearing
on every petition for posteonviction relief.” Id. at § 17, citing State ex rel. Jackson v.
MeMonagle, 67 Ohio St.3d 450, 619 N.E.24 1017 (1993); State v. Jackson, 64 Ohio St.2d
107, 110, 413 N.E.2d 819 (1980). Al trial court propetly denies.a defendarit's. petition
Cage No. 18 MA 0105

A e




—9—

for posteonviction relisf without holding an evidentiary hearing where the pefition, the
supporting affidavits, the documentary evidence, the files, and the records: do not

demonstrate that pefitioner set forth sufficient opérative- facts: fo: establish substantive . -

grounds for relief.” Calhoun, paragraph two of the 'sylla‘busf(?l 999). In this aha'lysis, the
frial ourt is limited to. weighing the evidence profferad in-support of the: defendant's -
petition, and focuses on the evidence proffered in support of the petition, rather than the
evidence proffered in the state's response. See Williams, supra at 1] 22, :

{Y118} “A postconviction patition may also be dismissed wnthout a heann‘g wlieré
the claims are barred by res judicata.” State v. West, 7th Dist. Jefferson No. 07 JE 26;
2009-Ohio-3347, ] 24. Res judicata bars any claim or defense that was raised or could
have been raised in ah sarlier proceeding:

Under the doctiine of tes judicata, & firial judgment of corviction bars the
convicted defendant fiom raising and litigating in any proceeding, except an
appeal from that judgment, any defense or.any claimed lack of due process
that was raised or could have been raised by the defendant at the trial which
resulted in that judgment of conviction or on an appeal from that judgment.

Perry, 10 Ohio St.2d at 180-181.

{19} Relevant to the current appeal; wheri-a postconviction petition |sa second
or successive petition, R.C. 2953.23(Ay prohibits-the court from entertaining the- petitiofi
absent a showing by the: petitiorier that he was unavoidably prevented from discovering
the facts upon which his claim for relief ~i’sba'sed. R.C. 2953.23(A)(1)(a). The petitioner
must further show by clear and convincing eviderice that, “but for constitutional error at
trial, no reasonable fact firider would hava found [him] guilty b‘f' the offense.of which [he]
was cohvicted.” R.C. 2953.23(A)(1){b). Uriless the defendant fulfills the statutory
requirements in. R.C. 2953.23(A), the trial court lacks jurisdiction to consider a.second of ‘
successive petition for postconviction relief. State v. Staffrey, 7th Dist. Mahoning No. 18
MA 0061, 2018-Ohio-4918, 1 14.

{720} Likewise, “[tlhe doctrine of fes judicata exciudes subsequent actioris 6r
postasnviction petitions involving the same legal theory of recovery as the previous action
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or pefition, -as- well as claims which could have besti presénted i in the first action ot
postconviction petition.” Paige; supra; § 19, citing State v. Cole, 2 Ohio St.3d" 112 443
N.E.2d 169, syliabus (1982). iry other words, res. judicata bars claims that could have
been raised on direct appeal 6t ahy pravious post judgment motions. '

{§121) The dismissal of a petition for postconviction relief is reviewed for abuse.of
diseration. Stafe v.-Lett, 7th Dist. Mahoning No. 09 MA 131, 2010- Ohao-3167 11 18, citing
State v. Davis (1999}, 135 Ohio App.3d 511, 515, 728 N.E.2d 1111. An abuse of
discration connotes more than an error of law or judgmeﬁt it implies that. the courf's
attitude is unreasonable, arbitrary, or unconscionable. State v. Adams (1980), 62 Ohio
St.2d 151, 157, 404 N.E.2d 144 (1980). '

EACTS

11122} Appeliant telies ofi fourteen attachiments fo-his Second petition to Fulfil the
R.C. 2953.23(A)(1)(a) requirement, as well as to establish his substantive constitutional
claim, which. include His affidavit, as well as the affidavits of N.B-, Karen, Lois Stambul,
and Appellant’s brother, Zel Bush. Also attached to the second petition -are transcribed
‘audio recordings of a conversation between Karen and Debbis. Terry, transcribed voice

recordings of a child services’ horiie visit at 28 Creed Street, 2 conversation between .

'Widdershaim, Appellatit, and Widdershaim’s mother, Sara Foltz, a conversatlort between
Widdershaim, Appellant, and Widdershiem's cousin, Shandy, and- a conversatioty
betwesn Widdershaim and the Hubbard Municipal Water Departrisnt. Afranseript of a
domestic relations proceeding, a modified otder of 'p‘reteétioﬁ,."the undated and.unsworn
statement regarding the events of January 21, 7013, by Appellant's daughter, K.B., and
a mobile telephone. video recorded in the fall of 2011, are likewise attached to thie second
petition. T

- {1123} According to Appellaiit's affidavit, he Jearried that one of the theh-ten-yéar-
old twins, D.W. had hit T.F. “with something”, and six. stitches were needed to glose the
wound over T.F's left eye in August of 2010. (Appeliant Aff. §] 2—4) Appellaht further

avers that Hie was in the kitchen on the day that T.F. was fatally beaten, -and he heard .
raised voices from the fiving. roont, includifig N.B. crying out for Appellang. - When

Appellant entered the living room, he withessed D.W. “jumpirig on T.F.'s head* * * heard
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T.E's head botitics off the floor it happetied two times before [Appellant] got D.W. off of
T.F. [sic]’ {/d. § 17). Appeliant further avers that he overtieard N.B. telhng Wtddershalm
that D.W. attacked T.F.

{1[24} Accordmg to N. B 3 afﬁdavuf Dw. h:f T.F. with a Iog frori & woédptle i
forced him to shovel stiow from. her driveway and. a. neighbor's driveway while he was
wearing dréss shoes.

{125} N.B.'s: -affidavit further reads, in pertinent part “That the following is. af
aceount of what happened on the day of January 21, 2013, that I being present, witnéssed
first-hand, and detailed in a written statement that | later provided to my father's court
appointed attorney [ ]:at his request in February of 2013 but was never submitted to this
court.” (N.B. Aff. at [ 20). N.B further attests tha‘t',."on January 21, 2013, D.W. stepped
on T.F.'s bad foot, which knocked T.F. to the ground,; then D.W. “stomped” on T.F.'s head:
(/d. at 11 26).

{926} Relevant to the tirfént appeal, N.B. avers that he “made three staterents”
in February 2013, as requested by Appeliant's trial counsel: “4 about [January 21, 2013},
1 on frostbite, arid 1 on stitches.” (/d. at § 37). According t6 N.B.'s affidavit, two or three
months after Appellant's arrest, N.B. mailed the same three statements to the trial court,
but received no reply. '

{1127} According fo Karén's- affidavit, she took D. .W. 10 -her home after T F. Was
taken to the hospital on January 21, 2013: D.W. sat in-theback seat and wept stating

that he should not have fought with T.F. A'while later,; D,.Wffa"'sk'ed Karen, “Why does my’

rnorn want me to lie?” Karen was confused and told D.W. to ask his mother that question.
(Karen Aff. § 17). '

{1128). Kareiy further aitests that Appellant’s trial -courisel asked her to collect
detailed statements from -anyone with information regarding the infliction of the injury
-above. T.F.’s left eye, his frostbite, and the infliction-of his fatal injuries. At-a meeting with
Appellant's trial counsel, Karen provided six statements;. including two statements from

Kate, three statements fiom N.B., and one statement from K.B., as well as two tape
recorders. Thetwo tape recorders contained recorded coriversations bétween: (1) Shain
and the water department, to establish that Widdershaim's mather, Sarah Foltz, instructed
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the water department to discontinue service in- order fo render Shain and the: children
homeless. (recorded if 2010); and (2) Widdershaim, Appellant, and Sarah, -'to.-éstabﬁsh-
that Sarah had no problem with Appellant except for the “way he talks” (tecérded in
2010); (3) Widdershaim, Appellant, and Shandy, to establish that Shandy made a false
're;j'orf to children’s services at Sarah's behest (recorded in 2011 of 2012); ‘and (4)
Wiiider‘sh"aim’, Appellant, D.W., and the other twin boy, and a caseworker from children's
services, to establish that 4 neighbor had made a false report to childreti's sefvices that
Widdershaim had no water in her house and that her children were. being: ablised
(recorded July 2012). (/d. at'§30.) S

{1129} Karen further avers that she gave the same materiais fo Appeilant's
postconviction counsel on December 31, 2013, in addition to cellular télephione video
provided by N.B. of D.W. beating T.F. and the other twin boy, two statements froiti.
Appellant, aiid newspaper articles. On April 9, 2014, Karen sent postconviction -counsel
three additional statements, as well @s an audiotaped recording of a conversation
between Karen and Terry on March 17, 2614, in which Teérry admits that Widdershaim
confessed to her that “one of the twins” caused T.F.s death.

ASSIGNMENT OF ERROR.NO 4,

THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT DENIED
BUSH'S PETITION FOR POST-CONVICTION RELIEF IN VIOLATION OF
THE FIFTH, SIXTH, AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION. -

ASSIGNMENT OF ERROR NO 2

THE TRIAL -COURT ERRED IN DENYING BUSH’S POST-CONVICTION
RELIEF PETITION. WHERE HE PRESENTED SUFFICIENT EVIDENCE
OF DEHORS THE RECORD TO MERIT AN EVIDENTIARY HEARING. -

{4130} Appeliarit asserts two assignments of error, which challenge the dismissal
of the petition on the metits. However, the trial court dismissed the petition based on
procedural grounds without reaching Appellant's substantive constitutional clairis. As a
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consequence, wé réview the dismissal of the petition. by the-trial court on precedufal
grounds for ari abuse of discretion.
{131} As a threshold mattér; it order to establisti the jurisdiction of the tnal couﬂ'

fo ‘eritertaity the second petition, Appeliant was required. to demonstrate that he was

“uriavoidably prevented from discovering the facts upon which his claiifi for relief is
based.” R.C. 2953.23(AY(1)(8). The affidayits of Appeliant, ‘N.B., and Katen attached to
the second petition demonstrate just the opposite, that Appeliant had been aware of the:
facts on which his constitutional claim is based. prior to the direct presentment of the
indictment on March 7, 2013.. Moreover, the.affi davits. of N.B. and. Karen ‘&stablish that

their statements, the -contents of which comprise their 2018 affidavits, were reduced to

wiitirig in February of 2013. Accordingly; Appellant has failed to demoristrate that he was
unavoidably prevented from discovering the facts upon which his-claim for rellef i$ based
until he filed his.second petition. -

{1132} At oral argument, Appsliant's counsel asserted that Appélisiit was unable
to acquire- the -executed affidavits until June: of 2018, However the jurisdictional
requiremetitto entertain a second petmon is the awarenessof facts; fiof the avaﬂabmty of
the evidence establishing those facts. -

{9133} Appellant's counsel further asserted -at oral argumen"t that the: ‘domestic
visience. order of protection prevented Appellant from: ﬁmely acquiring N.B.’s affidavit.
The order of protection was issued on March 18, 2015. Appellant could have acquired
N.B.'s affidavit during the two years between the ‘direct presentment of the indictment and
ihe issuance of the order of protection. Furthermore, the ofder of protection prohibited
contact with N.B. by Appellant; not his counsel. Thetefore, Appellant's trial-counsel and
posteonviction coufisel could have contacted N.B. atany time since 2013. .

{fj34} Based on a review of the record, we find that Appeliant was aware of the
facts provided in support of the trial court's jurisdiction pior to-the direct presentment of -
the indictriiient in 2013. Accordirigly, we find that the trial court did not abuse its discretion
in concluding that it did not have jurisdiction to entertain the petition. '

{135} The trial court further found that Appe!lant’s substantive - consmutlonal
claims were barréd by res judicata. The frial court reasonéd that Appeliant could have
raised his ineffective assistance of couhisel claim in his original petition on May 5, 2014.

Case No. 18'MA 0105
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Because We:have éoncluded that Appeliant was. awars of the facts. ﬁfd\ii&‘éd in-support of
his substantxve constitutional claim in 2013, we find that the trial court. did ot abuse ity
discretion in- concludmg that Appellant's claim is barred by the doctrine of fes Judlcaia

CONCLUSION

{1136} For the foregoing reasons, we find that bott of Appellant's assigiiments of
error, Which dssert error related to his.substantive constitutional claims, are moot: We
affirm the. dismissal of the-petition on procedural ‘grounds, because the trial court did not
have jurisdiction to entertain the petition, and the second petifion is barred by the doctnne:
of res judicata.

Donofrio, J., Soncurs.

Waite, P.J., concurs.
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For the reasons stated in the Opinion rendered hereiri, the-assigriments of error

- are overruled and it is-the findl judgment and order of this.Court that the judgment of

th'é Couit of Common Pleas of Mahoning Courity, Ohio, is afﬁrmed Costs to be taxed
against the Appellant, |

A certified copy of this opinion and judgient sntry shill constitiite the mandats

in‘this case pursuant to Rule 27 of the Rules of Appellate lﬁ‘rocéd'ure.- It is ordered that

-a certified copy be sent by the clerk to the trial court to ¢arry this judgment into

“JUDGE DAVID A. D'APOLITO"

execution. .

This document constitutes a final judgment entry.




LERK OF COURT _

IN THE COURT OF COMMON PLEAS SEP;_ 018

MAHONING COUNTY, OHIO R
‘ | ANTﬁONY 0, CLERK

STATE OF OHIO ‘ CaseNo.: 2013 CR 249

Plaintiff-Respondent, : ~ JUDGE R. SCOTT KRICHBAUM
-~Vs- |

: Judgment Entry

ZARYL G. BUSH

Defendant-Petitioner.

Defendant-Petluoner Zaryl G. Bush filed a successive Postconwctlon Petition
pursuantto R.C. 2953 21 and R.C. 2953.23 on August 24, 2018.

On June 6, 2013, Defendant-Petitioner Zaryl G. Bush pleaded guilty to Count
One,' Murder, in violation of R.C. 2903.02(A)(D), an unclassified felony; Count Four,
Endangering Children, in violation of R.C. 2919. 22(B)(1)(E)(2)(d), a felony of the
second degree Count Seven, Endangenng Chﬂdren, in violation of R.C..

2919 22(B)(4)('E)(3), a felony of the third degree; Count Eight, Endangering Children, in

violation of R.C. 2919.22(A)(E)(2)(c), a felony of the th1rd degree; Count Nine, g :
| Endan'geﬁng-. Children, in violation of R.C. 19 2B, 2 felony of the third - _'
degree Count Ten, Inhmdauon, in violation of R.C. 2921; 04(B)(D) a felony of the third
degree Count Eleven, Int1m1da1non, in violation of R.C. 2921. 04(B)(D), a felony of the %
‘third degree; and Count Twelve, Tampering with Evidence, in violation of R.C. | %
. 2921.12(A)(1)(B), a felony of the degree. | %

'On June 28, 2013, this Court sentenced Defendant as follows:' Fifteen Years to

anrud

6bZ00
- 4O €102

Life in Count One, Murder, in violation of R.C. 2903.02(A)(D); Three Years in Count
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Seven, Endangering Children, in violation of R.C, 2919.22(B)(4)(E)(3); Three Years in

Count Eight, Endangering Children, in v101at10n of R.C. 2919. 22(AXE)(2)(c); Three

Years in Count Nine Endangermg Children, in vmlatmn of R.C. 12919.22(A)E)(2)(c);

Three Years in Count Ten, Intimidation, in violation of R.C. 2921.04(B)(D); Three Years
in Count Eleven, Intimidation, in violation of R.C. 2921.04(B)(D); and Three Years in

Count Twelve, Tampering with Evidence, in violation of R.C. 2921.12(A)(1)(B).

This Court ordered Counts Seven-Twelve to run consecutive to Count One for a

33-Years-to-Life stated prison term. The Seventh District Court of Appeals affirmed

Defendant’s conyictions and sentence. See State v. Bush, T Dist. No. 13 MA 110, 2014
Ohio 4434.

On May 5, 2014, Defendant filed a timely postconviction petition pursuant to

R.C. 2953.21. This Court denied Defendant’s petition, and no appeal was taken. .

The matter is now before this Court oh Defendant—Peﬁﬁqner Zaryl G. Bush’s

successive Postconviction Petition filed pursuant to R.C. 2953.21 and R.C. 2953.23 on

" August 24, 2018,

Under-Ohio-law;-only-if-
dehors the record of a constitutional violation is relief under R.C. 2953 .2.1 available.

“The Supreme Court of Ohio has recogmzed that “a postconwctlon proceedmg is
not an appeal of a criminal conv1ct10n but, rather, a collateral civil attack on the
Judgmen ” State v. Calhoun, 86 Oth St,3d 279, 281 (1999), citing State V. Stq)ﬁn, 70

Ohio St.3d 399, 410 (1994), citing State v. Crowder, 60' Ohio St3d 151 (1991). And

“[state collateral review itself is not a constitutional right.” Calkoun, 86 Ohio St.3d at .

| . 281, citing Steffen, 70 Ohio St.3d at 410, citing Murray v. Giarratano, 492 U.S. 1 (1989).




“Therefore, a petitioner receives no more rights than those granted by the statute.”

Calhoun, 86 Ohio St.3d at 281.

. The postconviction statute, contained in Chapter 2953 of the Revised Code,
allows for timely postcenvicﬁon petitions, delayed postconviction petitions, and
successive postconviction petitions. Here, Defendant contends that he is entitled to file a -
succeesive postconviction petition pursuant to R.C. 2953.23(A). While R.C.- 2953.21
requires a petition to be filed within 365 days after the trial transcript is filed in the court

of appeals (or the supreme court) in the direct appeal, R.C. 2953.23(A)(1) provides an

exception. See R.C. 2953.23(A)(1).

To be entitled to a successive poStconviction petition, Defendant must establish

both that “the petitioner was unavoidably prevented from discovery of the facts upon

‘whlch the petitioner must rely to. present the claim for relief,” and “[t]he petitioner shows

by clear and convincing evidence that, but for constmenalv error at trial, no reasonable

facfﬁnder would have found the petitioner guilty of the offense of which the petitioner

was convicted * * *” R.C, 2953. 23(A)(1) See State v Johnson, 144 Ohio App.3d 222,

226 (7th Dist. 2001)

Here, Defendant’s claiﬁls are barred by res judicata, because the information that
he relies upon in his petition was known at the time of trial, and the claims could have
Been raised in his 'iﬁitial p,ost-convictiop petition filed on May 5, 2014,

Defendant’s peﬁtion dees not poiﬁt to any new cfedjble facts or A new federal or
state right that would allow h1m to succeed on'a successive petition for post-conviction

relief. Further, Defendant has not directed this Court to any ev1dence that but for
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constitutional error, no reasonable fact finder would have found him guilty of the offense
for which he pleaded guilty.

“[Plostconviction relief is limited to constitutional errors. Subsequently

- discovered evidence, stand.mg alone, is not sufficient to prove substantive grounds for

' postconthlon relief ‘because it does not meet the high standard of demonstrating a

constitutional violation in the proceeding that actually resulted in the conviction.” State v.

Tolliver, 10" Dist. No. 14AP-170, 2014 Ohio 4824, 9 29, citing Staie v. Whiteside, 10%

Dist. No. 00AP-223, 2000 Ohio App. LEXIS 4502 (Sept. 29, 2000), citing State v.
Powell, 90 Ohio App.3d 260, 264, 629 N.E.2d 13 (1* Dist. 1993).

Thus, Defendant failed to satisfy the strict requirements for a successive post-

conviction petition set forth in R.C. 2953.23(A).

THEREFORE, this Court GRANTS the State of Ohio’s Motion for Judgment on

‘the Pleadings; and further DISMISSES Defendant-Petitioner Zaryl G. Bush’s Petition

for Postconviction Relief pursuant to R.C. 2953 21 and R.C. 295323,

IT IS SO ORDERED.

| : .DATE

2.7./%

cc: Ralph M. Rﬁera Mahoning County Prosecutor’s Office.
- Zaryl G. Bush, Inmate No. 643-199, at Lake Erie Correctional Institution

. (LAECI), P.O. Box 8000, Conneaut, OH 44030-8000.
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State of Ohio Case No. 2019-1509
v ENTRY
Zaryl G. Bush

Upon consideration of the jurisdictional memoranda filed in this case, the court

—declines to accept jurisdiction of the appeal pursuant to°S.Ct.PracRT7.08(B)(@): ~— — =~ ~

(Mahoning County Court of Appeals; No. 18 MA 105)

Maureen O’Connor -
Chief Justice

The Official Case Announcement can be found at http://www.supremecourt.ohio.gov/ROD/docs/
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