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' NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT 1.0.P. 65.37

COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
: - PENNSYLVANIA

" JAMES R. HOUSEHOLDER

Appellant : No. 202 WDA 2018

Appeal from the PCRA Order January 9, 2018
In the Court of Common Pleas of Westmoreland County Criminal Division
at No(s): CP-65-CR- 0004746-2012,
CP-65-CR- 0004747 2012, CP-65-CR-0004748-2012

BEFORE: STABILE, J., DUBOW, J., and NICHOLS, J.
MEMORANDUM BY NICHOLS, J.: " FILED OCTOBER 23,2018

Appellant James R. Householder appeals from the order dismissing his
first petition pursuant to the Post-Conviction Relief Act! (PCRA). Appellant
asserts that his trial counsel was ineffective for failing to cross-examine
witnesses regarding inconsistencies in their testimony. Appellant also argues
that direct appeal counsel was ineffectfve for failing to raise the inconsistencies
in the witnesses’ testimony during the appeal and for a delay in providing
Appellant with a copy of this Court’s disposition of his di’fe‘ct appeal. Further,
Appellant contends that the PCRA court failed to c_onsider his response to the -

~notice of intent to dismiss his PCRA petition filed pursuant to Pa.R.Crim.P. 907.

We affirm.

| 142 Pa.C.S. §§ 9541-9546.
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This case began when Detective Scott A. Cardenas of the Lower Burrell
Police Department investigated a report received from Westmoreland County
Children’s Bureau regarding suspected child sexual abuse of victims S.A., E.B.,
and E.S. A preliminary hearing was held on December 4, 2012, and the

magisterial district judge held the case for court. A criminal information was
filed regarding each victim.

On January 28, 2013, the Commonwealth filed notice 6f its intent to
consolidate the three above-captioned cases for trial. Jury selection
commeh,ced‘on August 4, 2014, and a trial by jury was conducted August 5,
2014 through August 8, 2014. Af trial, the thrée victims, including Appellant’s

step-daughter S.A., testified that Appellant repeatedly sexdaHy assaulted

them over the course of twelve years.
The victims testified to the following incidents:

At case number 4746 C 2012, female victim, S.A., testified that
she was five years old when [Appellant], her stepfather and whom
she knew as “dad,” started touching her inappropriately. At the
time, S.A., her sister, L.A., their mother, and [Appellant] resided
in Swissvale, Pennsylvania. [Appellant’s] sexual abuse progressed
when the family moved to Arnold, Pennsylvania. At that time, S.A. -
was in second grade and around seven or eight years old... . .

Around December of 2003, when S.A. was approximately eight
years old and in third grade, [Appellant] and S.A.’s. mother
separated and [Appellant] moved into his mother’s house in Lower
Burrell. S.A. and L.A. would spend each weekend, -including
overnights, and evening weekday visits, with [Appellant] at his
mother’s house. In the Lower Burrell-home, [Appellant], on more
than one occasion, continued to touch S.A.’s unclothed vagina
with his hand and penis. When she was approximately eleven to
thirteen years old, [Appellant] continued touching her in that
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manner, but he also began to orally lick S.A.’s vagina on numerous
occasions.

S.A. hit puberty when she was around eleven to thirteen years
old. Around that time, S.A. started developing breasts and S.A.
testified that once she developed breasts, [Appellant] would,
underneath her clothing, touch her breasts with his hands and
- orally lick them. . . . S.A. and E.B. met in sixth grade at school
and became best friends. When S.A. and E.B. were in eighth or

ninth grade, E.B. started going to [Appellant]’s mothers’ house in
Lower Burrell with S.A. and L.A. . ..

* X X

In early 2012, when S.A. was approximately sixteen years old,
[Appellant] moved into his own apartment in Allegheny Township
where S.A., L.A., and E.B. continued to visit. At that location, S.A.
saw [Appellant] expose himself and masturbate in the kitchen in
front of S.A. and E.B. Although S.A. was not aware because she
was sleeping, E.B. told S.A. that, while S.A. was sleeping,
[Appellant] was doing things to her. S.A. did not tell any adult
.about the sexual abuse until, in 2012, E.B. told her boyfriend and
his family contacted the police. When S.A. became aware that the
police had been notified, S.A. told her mother about the years of
sexual abuse, although without E.B.’s disclosure, SA had no
intention of telling anyone.

At Case Number 4748 C 2012, E.S. testified that S.A. and L.A. are
her cousins and that she knows E.B. as S.A. and L.A.’s friend. In-
approximately 2007 or 2008, when E.S. was in fifth grade and
about ten or eleven years old, [Appellant] would bring S.A., L.A,,
and E.B. to E.S.’s father’s house in Natrona, PA. [Appellant], S.A.,
L.A., and E.B. would stay overnight at the house for a few days.
E.S. stated that [Appellant] would invade her pér'sonal space and
touch her in ways that she really didnt want him to in the house.
Specifically, E.S. testified that [Appellant] would touch her chest
and bottom. area by grabbing her with his hands. Regarding -
[Appellant] touchmg her chest, E.S. stated that [Appellant] “would
pick [her] up and spin [her], or he would grab [her] and not let
[her] go.” Most of the time, [Appellant] would touch her on top
of her clothing, however, occasionally he would touch her
underneath her clothing. . .. '

E.S. testified that she saw [Appellént] do the same type of things
to E.B. and S.A. In the house and on multiple occasions, E.S. saw
[Appellant]. touch E.B.’s chest underneath and on top of her
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clothing with his hand and saw [Appellant] touch E.B.’s butt and

crotch on top of her clothing with his hand. . . . E.S. also saw
[Appellant] grab S.A.'s chest during horseplay and when S.A. was
sleeping. . .. :

At Case Number 4747 C 2012, E.B. testified that she and S.A.
became friends in sixth grade. During that school year, E.B.
started sleeping over with S.A. at [Appellant’s] mother[’'s] house
in Lower Burrell. When E.B. was around twelve years old and she
and S.A. were sleeping on an air mattress at the Lower Burrell
hotse, [Appellant] started touching her breasts underneath her
clothes, but on top of her.bra. E B. testified that S.A. said the
same thing was happening to her. . .. '

k %k k%

E.B. did not disclose the abuse until she had a breakdown during
a self defense class that she was taking in August of 2012, At that
time, she disclosed the abuse to her boyfriend and his family, who
then contacted the police. E.B. testified that she did not want
[Appellant] to touch her, she did not consent to it, and she only
returned to the house for the sleepovers because she wanted to
still be friends with S.A., protect S.A., and make sure S.A. didn't
get hurt. E.B. did not disclose the abuse because she was
concerned that S.A. would be mad at her and because they
agreed, after disclosing the abuse to each other, that they
wouldn’t say anything to anyone. E.B. and S.A. have not been
friends since E.B. reported. the abuse. E.B. testified that
[Appellant] touched her inappropriately from the time she was
thirteen years old until she was eighteen years old.

Trial Ct. Op., 3/6/15, at 1-10 (citations omittéd). .

Regarding S.A., the jury found Apbellant guilty of attémpted rape of a
child in Arnold and Lower Burrell,? attempted aggravatevd indecent assault in
Swissvale and Arnold, ihde_cent ass‘ault-laék of cons_eht in Lower Burrell and

Allegheny Township, indecent assault of a child in Swissvale, Afnold and Lower

2 The location of the charged offense is referenced where the age of the victim
was established at least in part by the place of the crime. -
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Burrell, involuntary deviate sexual intercourse (IDSI)-less than 13 years of
age in Lower Burrell, aggravated indecent assault in Lower Burrell,
endangering the welfare of children, ihde’cent exposure, and corruption of
minors.3

Regarding E.B., the jury Appellant guilty of attempted aggravated
indecent assault in Allegheny Township, indecent assault-l_ack of consentlin
Allegheny Township, indecent assault-forcible com'pulsion in Léwer Burrell,
Natrona, and Allegheny Township, indecent assault of a child under 16 in
Lower Burrell and Natrona, an.d criminal use of a communication facility,
unlawful contact or communication with a minor,‘ indecent exposure, and
corruption of minors.*

Regarding E.S., the jury found Appellaht guilty of indecent assault-laCk
of consent, indecent aséault of a 'child, indecent assault of a child under 16,
and unlawful contact or communication with a min(.)r.5

Gregory 'Cecchetti; Esq., (trial counsél) represented Appellant at trial.
Before sentencing, Appellant requested that Attorney' Cecchetti wit‘hdr'aw from

his representation. Attorney Cecchetti did so, and .Brian Aston, Esq.,

318 Pa.C.S. §§ 901 and 3121(c), 901 and 3125(b), 3126(a)(1), (7), 3123(b),
3125(b), 4304, 3127, and 6301, respectively.

4 18 Pa.C.S. §§ 901 and 3125(a), 3126(a)(1), (2), (8), 7512, 6318(a)(1),
3127, and 6301, respectively.

518 Pa.C.S. §§ 3126(a)(1), (7), (8), and 6318(a)(1), respectively.
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(appellate counsel) was appointed to represent Appellant at sentencing ahd
-on direct appe_al. ' |
On November 24, 2014, the frial court sentenced Appellant to an
aggregate sentence of twenty-four to forty-eight years of incarcefation.
Appellant filed a post-sentence motion on Decembér 4, 2014, challénging the
._weight and sufficiency of the evidence and asserting thatl the trial court had
erred in imposing mandatory minimum sentences under 42 Pa.C.S. § 9718.
Post-Sentence Mot., 12/4/14, at 1 (unpaginated). Additionally, the post-
sentence motion asserted that trial counsel was ineffective for failing to
properly cross-examine the victim-witnesses at trial. Id. at 1-2. ,
Following a hearing, on March 6, 2015, the trial court granted the post-
sentence motion as to the illegal imposition of mandatory minirﬁum sentences
that were impoéed for one count of IDSI and one count of aggravated:indecent
assault of a child. Trial Ct. Op., 3/6/15, at 21.. The trial court d'enied
Appellant’s weight and sufficiency of the evidence claims. Appellar;t’s
assertion of trial counsel’s ineffectiveness was not addressed by the triél court_.'
Thereafter, on April 14, 2015, the trial court -resentenced Appellant to the -
same Aagg regate sentence of tWenty-four’ to forty-eight years of incarceration.
| On June 18, 2015, Appellant filed a petition for allowance of appeal nunc
pro L;unc on the basis that Appellant had not been given his post-sentence
rights at the resentencing hearing. See Pet. for Allowanbe of Appeal Nunc Pro
Tunc, 6/18/15, at 2 (unpaginatéd). An order granting pe-rmi-ssion tQ file an

appeal was entered on June 22, 2015, and a notice of appeal at each docket
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wés filed the next day. Appellant challenged the weight and sufficiency of the
evidence to support his convictions. Concise Staterhent of Errors Complained
of on Appeal, 7/14/15, at 1-2 (unpagi_natéd).

As to- A'ppellant’s challenge to the sufficiency of the evidence, he
contested the proof of the ages of the victims at the timé the crimes were
committed. This Court found that the ages of the victims were “readi|y'
discernable- from the record.” Commonwealth v. Househblder, 1001 MDA
2015, 2016 WL 5266628, at *6 (Pa. Super. filed Sept. 22, 2016) (unpublished
mem.). |

In challenging the weight of the evidence, among other things, Appellant
argued that “the testimony between the various alleged victims .was
conflicting.” Id. This Court noted that “Appellant ha[d] not i4ndicated whi;h
‘inconsistences’ within the nearly 700 pages of the notes of testimony from
the jury trial render[ed] the victims’ testimony ‘suspect and unreliable.” Id. |
at *7. Additipnally, trial counsel questioned the witnes_é_es regarding some
inconsistences. Id. On this basis, this Court found the verdict was not
shocking to one’s sense of justice and affirmed the judgment of senteﬁce. Id.

. The pro se PCRA petition giving rise to this appeal was docketed on April
28, 2017. The PCRA court appointed counsel, who filed a petition to withdraw

as counsel pursuant to Turner/FinIéy6 on August 17, 2017.

6 Commonwealth v. Turner,. 544 A.2d 927 (Pa. 1988), and
Commonwealth v. Finley, 550 A.2d 213 (Pa. Super. 1988) (en banc).
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On October 6, 2017, the PCRA court entered an order stating its intent
to dis"miss the PCRA petition without a hearing pursuant to Pa.R.Crim.P. S07.
' Thereaftel;, Appellant’s response to the .Rule‘907 notice was docketed on
| October 26, 2017.7 In his Rule 907 respbnse, Appellént raised the sufficiency
"of the evidence and claimed that trial counsel failed to properly cross—exahine
witnesses at trial. Rule 907 Response, 10/26/17, at 3-4. Appellant disagreed
with the trial court’s assessment that the inconsistencies in the victims’

statements had been previously litigated. Id. at 4. Additionélly, Appellant

raised the issue that he had not received a copy of this Court’s disposition of .

his diréct appeal until November 3, 2016, when it was filed on September 22,
2016. Id. at 5.

On January 10, 2018, the PCRA court entered'an order stating that it
had not received a response to the Rule 907 'notic_e, dismissing the PCRA -
petition, and granting counsel’s petition to withd,ll*aw’. App,ellént filed a timely
notice of appeal, which was docketed on January 31, 2018. The PCRA court
did not order Appellant to file a concise statement of errors cdmp|ained of on
appeal.

| Apbellant raises the following questions for our review:

1. Was [trial counsel] ineffective for not bringing up [certain
inconsistencies] during [Appellant’s jlury [t]rial on August 4-8,
20147 ‘ o A

7 Although entitled “Turner/FinIey'Brief,” Appellant responded to the Rule
907 notice in his filing docketed October 26, 2017 (Rule 907 response).
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2. [W]hether [appellate counsel] was ineffective for not showing
the[] inconsistent and conflicting testimony and statements in
the appeals process?

3. Was [appellate counsel] ineffective for sending [Appellant] a
letter saying [that the Superior Court’s decision was enclosed],

and then apologiz{ing] for the delay because he thought he
sent it to [Appellant]? :

4. Did the [PCRA clourt err, because [Appellant sent] a response
to the Intent to Dismiss the [Appellant’s] PCRA dated -
10/6/2017, in a timely fashion, filed on 10/26/201772181

Appellant’s Brief at 3-4.°
In his first three issues, Appellant asserts that the PCRA court erred in

dismissing ineffective assistance of counsel claims. The following principles

govern our review:

We must examine whether the record supports the PCRA court’s
determination, and whether the PCRA court’s determination is free
of legal error. The PCRA court’s findings will not be disturbed
unless there is no support for the findings in the certified record.

%k %k X

It is well-established that counsel is presumed to have provided
effective representation unless the PCRA petitioner pleads and
proves all of the following: (1) the underlying legal claim is of
arguable merit; (2) counsel’'s action or inaction lacked any
objectively reasonable basis designed to effectuate his client’s
interest; and (3) prejudice, to the effect that there was a
reasonable probability of a different outcome if not for counsel’s
error.

8 We have reordered Appellant’s issues for ease of disposition.

9 Appellant filed an. application for relief after he filed his appellate brief in
which he stated his intent to file a second appellate brief that was double-
spaced. . Appellant’s application for relief was denied by an order of this Court
on April 9, 2018. Appellant nevertheless attempted to file a second appellate
brief. We consider only his first brief in this appeal.

-0 -
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Commonwealth v. Franklin, 990 A.2d 795, 797 (Pa. Super. 2010) (citations -
omitted). :
meritless claim. Commonwealth v. Loner, 836 A.2d 125, 132 (Pa. Super.
2003) (en banc). We may affirm the PCRA court s ruling on any baSIS apparent

in the record. Commonwealth v. Wiley, 966 A.2d 1153, 1157 (Pa. Super.

2009).

In- his first issue, Appel!ént asserts the ineffective assistance of trial
counsel for failing to cross-examine the victims regarding inconsistencies in

their testimony.l® Appellant’s Brief at 13. According to Appellant, because

10 Appellant characterizes the inconsistencies as follows:

1.

3.

According to. Appellant, S.A. told the police that she did not
recall. E.B. describing certain incidents to her, citing Police
report- #12-298. At trial, however, E.B. testified that “if
something happenéd to [S.A. while she was sleeping], I would
tell her.” N.T. Trial, 8/6/14, at 392.

. S.A. testified that the first time she talked to E.B. about the

incidents occurring was at the Pittsburgh Mills Mall, but E.B.
testified the first time they discussed the incidents was at the
Lower Burrell house. N.T. Trial, 8/6/14, at 219, 391.

The timeframe when S.A, and E.B. indicated they started
talking to each other about the incidents differed. N.T. Trial,
8/6/14, at 229, 391.

. According to Appellant, S.A. testified that the assaults stopped

when she fractured her ankle, citing to Police report #12-298.
However, S.A. also testified that nothing.was going on
medically, Prelim. Hr'g, 12/4/12, at 37, and testified that she
was assaulted after her cast was removed. N.T.Trial, 8/6/14,

‘at 244-46.

- 10 -
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5. E.B. allegedly indicated that she was not assaulted at a house.
in Lower Burrell, but S.A. was assaulted there. See Prelim.
Hr'g, at 12/4/12, at 64. At trial, however, E.B. stated that she
was also assaulted at the Lower Burrell house. N.T. Trial,
8/6/14, at 367.

6. According to Appellant, citing to Beaver County Children &
Youth Services report and Police report #12-298, S.A.
indicated that Appellant forced her to touch Appellant’s
intimate parts, but also allegedly indicated that Appellant
would ask her to touch his penis and she refused.

7. At trial, E.B. testified that abuse at Lower Burrell house only
occurred in one room, but she had previously stated that the
abuse sometimes happened in the basement. N.T. Trial,
8/6/14, at 353; Prelim. Hr'g, 12/4/12, at 61. :

8. S.A. testified to being touched only with Appellant’s hands at
the Swissvale house where she had lived with Appellant, but
she had previously stated that he touched her with his penis as
well. N.T. Trial, 8/6/14, at 234-35; Prelim. Hr'g, 12/4/12, at
11.

9. S.A. testified that her memory was clear that she had been
abused from the age of five at trial, but she also indicated she
did not completely remember. N.T. Trial, 8/6/14, at 235;
Prelim. Hr'g, 12/4/12, at 42. '

10. S.A. stated that she had seen Appellant touch E.B. at the
house in Lower Burrell. Prelim. Hr'g, 12/4/12, at 39. At trial,
however, she testified that she did not see anything bad
happen between E.B. and the Appellant at the Lower Burrell
house. N.T. Trial, 8/6/14, at 212.

11. According to Appellant, S.A. stated that Appellant made her
take her clothes off. At trial, however, S.A. indicated that she
did not take her clothes off herself. N.T. Trial, 8/6/14, at 242.

12. S.A. testified that at a residence in Natrona, Appellant did-
not engage in horseplay with her, but E.S. testified that
Appellant had touched S.A. inappropriately at the -Natrona
residence during horseplay. N.T. Trial, 8/6/14, at 263, 289.

- 11 -
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13. E.S. stated that she awoke to Appellant in the bed with her
and the other victims and that he was touching E.B.’s back,
Prelim. Hr'g, 12/4/12, at 87, but at trial, she said he was
touching her butt and her crotch. N.T. Trial, 8/6/14, at 282.

14. E.S. allegedly described Appellant grabbing her breasts at
the Pittsburgh Mills Mall, citing arrest report 20121116M001.
At trial, however, E.S. stated that Appellant touched only her

butt and waist at the Pittsburgh Mills Mall. N.T. Trial, 8/6/14,
at 295.

15. E.S. testified at trial during cross-examination that
Appellant touched her underneath her clothes, but she had
previously stated that Appellant did not touch her underneath
her clothing. N.T. Trial, 8/6/14, at 287-88.

16. E.B. recalled an incident at Kennywood, allegedly indicating
that she became upset, Prelim. Hr'g, 12/4/12, at 76, but, at
trial, she indicated that she had not become upset. N.T. Trial,
8/6/14, at 382-83.

17. E.B. allegedly told pohce that she always rode in the front
seat, citing Police report #12-298. At trial, however, E.B.
testified to being picked up and sitting in the back seat of the
car. N.T. Trial, 8/6/14, at 384.

See Appellant’s Brief at 4-11.

.. We note that Appellant references a police report, “#12-298,” an “arrest |

report 20121116M001,” and a report by the Beaver County Children and Youth
Agency on September 7, 2012, none of which are contained in the certified
record. Additionally, our review reveals that Appellant mischaracterizes the
record on point 4, see N.T. Trial,. 8/6/14, at 246 (indicating that S.A.'s
testimony showed that it was true both that the assaults continued after her
cast was removed and that she at times fought back and prevented Appellant

from touching her), point 5, see N.T. Prelim. Hr'g, 12/4/12, at 64 (indicating
.. E.B. testified that she was assaulted at the Lower Burrell house), and point 8,

see N.T. Trial, 8/6/14, at 235 (indicating S.A. testified that she could not

remember being touched by Appellant’s other body parts at the Swissvale
house).

-12 -



J-543039-18

the victims were not cros's-examined appropriately, he was deprived of his
Sixth and Fourtheenth Amendment rights under the United States
Constitution. Id. at 14. |

By Way of back.ground, during his cross-examination of the victims, trial
counsel pointed out several of the inconsistencies that Appellant references.
Trial counsel cross-examined E.B. about the. first time she discussed the
incidents of sexual abuse with S.A. and the timeframe in which S.A. and E.B.
indicated they started télking to each other about the incidents. See N.T.
Trial, 8/6/i4, at 229, 391. /_ Trial cour')selv cross-examined S.A. about her
statements that the aséaults stopped When she fractured her ankle and that -
she was assaulted after the cast was removed. See id. at 244-46. Trial
counsel also cross-examined S.A. as to hef testimony that her memory was
clear that shé had been abused but that she did not completely remember
everything. See id. at 235. Additionally, trial coqnsel croés-examined- E.S.
régarding Appellant touching her underneath her clothes despite having said
he did not previously. See id. at 287-88. \

Trial counsel, outside the Vpresence of the jury, also stated that he had
a strategy not to ask S.A. about being touched at Swissvale and the

distrepancy between being touched with Appellant’s hands or his penis

because it would give her the opportunity to clarify, say more about the
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incidents, and revisit that attempted rape charge.!! N.T. Trial, 8/6/14, at 248-
49,

Additionally, during his closing argument, trial couhsel stated the

foliowing:

Now, there were inconsistencies that were said shortly after my
client was charged with these crimes. There were inconsistencies
between some of the witnesses saying what they said under oath
two years ago and what they are saying this week. Those .
inconsistencies, if you believe they are minor and totally not
important, you may be free to disregard anything that was said
about the inconsistencies. But if the inconsistency was significant,
then you are going to.have to rationalize whether somebody’s
memory two years ago was better than their memory this week.
So, it is up to you as the finders of fact to determine whether any
inconsistency is significant or not significant.

Some of the inconsistences involve whether or not my client
touched them in an appropriate way—inappropriate, I'm sorry,
and whether or not my client touched them by force, whether or
not my client touched them when they were sleeping. Because
there were differences. And.I am hoping that your recollection
will recall that some of these inconsistencies do not establish that
my client touched them the way they testified two years earlier.

N.T. Trial, 8/8/14, at 553-54.

“The scope and vigor of cross—examinaﬁon is-a matter which falls within
‘ the ambit of sound trial strategy to be exercised‘ by trial counsel alone.”
Commonwealth v. Molina, 516 A.2d 752, 757 (Pa. Super. 1986). “Claims

of inconsistent statements must be proven by evidence of record or else claims

11 The Commonwealth uitimately withdrew the attembted rape charge at the
Swissvale location.
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of ineffectiveness(i2] that are based on a witness’s alleged inconsistent
statements are not properly before a reviewing court.” CommonWeaIth V.
§<Begley, 780 A.2d 605, 635 (Pa. 2001) (citation omitted). Additionally, “trial
| counsel may make a tacticél decision not to questio-n witnesses abouf allegéd
inconsistencies so as not to enable witnesses to clarify their testimony and
develop - plausible explanations for apparent inconsistencies in their
testimony.” Id. (citation omitted). Further, counsel will not be found to have
acted unreasonably by "“not pressing the witnesses about [minor
iné'onsistencies] on tross—examination.”' Id. at 636-37 (citation omitted).
| In Begley, a defendant who was convicted of kidnapping and murder
raised claims of ineffectiveness of trial counsel for failing to cross-examine
witnesses at trial as to inconsistencies in their prior statements. Id. at 635-
38. Begléy asserted that witnesses made inconsistent statements as between
statements in police reports and at trial. Id. at 638. HoWever, “the police

reports were nb.t admitted into evidence and [Begley] fail[ed] to provide . . .

12 The PCRA court suggested that ineffective assistance of counsel based on
inconsistencies in the victims’ testimony had been previously litigated through
.Appellant’s sufficiency and weight of the evidence claims on direct appeal.
See Notice of Intention to Dismiss Mot: for Post-Conviction Collateral Relief,
10/5/17, at 3. However, we note that in Commonwealth v. Collins, 888
A.2d 564 (Pa. 2005), our Supreme Court clarified that ineffectiveness claims
are distinct from claims raised on direct appeal even if the ineffectiveness

claim fails for the same factual reason as the dlrect appeal claims. Collins,
888 A.2d at 574-75..
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any other factual evidence” to sUpport the claims. Id. Thus, the claims failed
for lack of arguable merit. Id.
in Commonwealth v. Baez, 720 A.2d 711 (PaA. 1998), the defendant -
was convicted of stabbing the victim to death' after raping her. A friend of
 Baez's witnessed Baez stabbing the victim. Baez, 720 A.2d at 719. At the
preliminary hearing, he testified that he saw a knife in Baez's hand, but at
trial, the witness denied seeing a knife and testified that he only saw Baez's
hand moving in é stabbing motion. Id. at 734. In Baez, our Supreme Court
noted that “[tjrial counsel will not be deemed ineffective for failing to.impeach
a witness when such impeachment would iny highlight damaging portions of
- the witness’ testimony,’.’ and “[t]rial counsel acted reasonably in declining to
pursue the inconsistency, since it would have focused the jury on the
possibility that [Baez] had a kn.ife in his hand at the time of the murder.” Id.
' In Commonwealth 'v.A Greene, 702 A.Zd 547 (Pa. Super. '1997), the
defendant was convicted of robbery and other related offenseé. The owner of
a jewelry store that Greene attempted to rob testified. Greene, 702 A.2d at ‘
558. As to inconsistencies between the oWne_r's testimony at the preliminary
hearing and trial, this Court found that trial counsel was not ineffective for
failing to cross-examine the storeowner on these matters. Id. This was
because the storeowner’s testimony was cor'roborated by two other witnesses,
~ and there was no reasonable probability of a different outcome if the witness

was impeached with his prior testimony. Id.
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Here, certain instances of inconsistency in the victims’ testimony were
addressed during cross-examination, and, thus, there is no arguable merit as
to Appellant’s argument regarding those items. See Franklin, 990 A.2d at
797. As to the inconsistences in which Appellant relies on the police.and arrest
reports and the report by the Beaver County Children and Youth Agency, these
items were not made part of the recor‘dA and no other evidence was presented
to show that these inconsistencies existed. ‘Accordingly, this Court cannot
properly consider these alleged inconsistencies. See Begley, 780 A.2d at
638.

Regarding S.A.’s account of being touched and whefher she was touched
by Appellant’s hands or his penis, trial cbunsel stated .on the récord that he
had a strategy not to question the victim regarding this discrepancy. See N.T.
8/6/14, at 248-49. This was a reasonable strategy in that it prevented the
jury from focusing on this part of the testimqny and prevented elaboration
regardin.g “damaging portions” of the victim’s statements. See Baez, 720.
~A.2d Aat 734.

As to the remainder of the inconsistences, the victims’ testimony
corroborated each~ othér, see Greerie, 702 A.2d at 558, and fhe-
inconsistencies were of a minor nature. See Begley, 780 A.2d at 636-37.

Thus, although we decline.to find that Appellant’s claims regarding the
victims’ inconsistent statements were previously litigated, Appellant’s claims

fail for all of the foregoing reasons. See Wiley, 966 A.2d at 1157.
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In his second issue, Appellant aéserts that appellate counsel failed to
raise the inconsistencies in the victims’ testimony during his direct appeal.
Appellant's Brief at' 13. Following our review, however, we discern no basis to -
- conclude that Appellant demonstrated that the outcome of the appeal would
have been different had appellate counsel raised the alieged inconsistencies.
See Loner, 836 A.2d at 132.

Next, Appella'nt contends thét appellate counsel provided ineffective
assistance of counsel by failing to provide Appellant with a copy of this CoUrt’s
disposition of his direct appeai. As to this issue, Appellant providesA no
argument in his appellate brief. Accordingly, this issue is waived pursuant to
Pa.R.A.P. 2119(a) (indicating that thé argument section of an appellate brief
shall contain discussion anAd citation to pertinent authorities for each question '
argued). |

Even if this issue were not'waived, Appellant does not claim h-e asked
appellate counsel to file a petition for'allowance of appeal in the Pennsylvania
Supreme‘ Court. Rafher, Appeilant’s focus in his response to the Rule 907
notice -is solely on the fact that he.did not receive a copy of the decision.
Accordingly, Appeliént is entitled to no relief regarding this issue.

.In his final issue, Appellant asserts that the PCRA court erred by failing
to consider his response to the Rule 907 notice of intent to dismiss his PCRA
petition. As to this issue, Appellant provides no argument in his appellate

brief. Accordingly, this issue is waived pursuant to Pa.R.A.P. 2119(a).

- 18 -



J-S43039-18

Even If this iésue were not waived, Appellant’s response to the Rule 907
notice merely repeated the inconsistencies he initially raised in his PCRA
petition. Thus, Appellant is not entitled to relief based upon the PCRA court's
oversight of the fact that -he filed a Rule 907 response.

For the foregoing reasons, the PCRA court did not err in dismissing
Appéllant’s PCRA petition. | |

Order affirmed.

Judgment Entered.

" JoSeph-D. Seletyn, Esd«
Prothonotary

Date: 10/23/2018
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IN THE COURT OF COMMON PLEAS OF WESTMORELAND COUNTY,
PENNSYLVANIA - CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA )

VS. No. 4746 C 2012

)
)
) 4747 C 2012
)

JAMES R. HOUSEHOLDER, JR. 4748 C 2012

ORDER OF COURT

AND NOW, this ﬂ_ day of January, 2018, it appearing to the Court that Defendant has filed no
response to the Court's Notice of Intention to Dismiiss his Petition, it is hereby ORDERED and DECREED

that Defendant's Petition for Post-Conviction Collateral Relief is DISMISSED.

THE DEFENDANT IS NOTIFIED THAT HE HAS A RIGHT TO APPEAL AND ANY APPEAL
TO THE SUPERIOR COURT OF PENNSYLVANIA FROM THIS COURT’S DISMISSAL OF HIS
PCRA PETITION MUST BE FILED WITHIN THIRTY (30) DAYS FROM THE DATE OF THIS
ORDER OF COURT. See Pa.R.Crim.P. 907(4). The court also grants counsel’s petition to withdraw.
Defendant has the right fq represent himself or to hire a private attorney to pursue his‘issues. The court,

however, will not appoint another attorney to represent him.

BY THE COURT:

ll\/Ieagan Bilik- ];y!“ UJudge

cc: Judith Petrush, Assistant District Attorney
James R. Householder, Jr., Defendant, LW-2687, 175 Progress Drive, Waynesburg, o
Pennsylvania, 15370
Michael DeMatt, Esquire
District Court Administrator



IN THE COURT OF COMMON PLEAS OF WESTMORELAND COUNTY,
PENNSYLVANIA - CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA )

)
Vs. ) No. 4746 C 2012
) 4747 C2012
JAMES R. HOUSEHOLDER, JR. ) 4748 C2012

NOTICE OF INTENTION TO DISMISS
MOTION FOR POST-CONVICTION COLLATERAL RELIEF

AND NOW, to wit, this ih day of October, 2017, upon consideration of Defendant’s Motion for
Post-Conviction Colateral Relief (hereinafter “PCRA”); pursuant to Pennsylvania Rule of Criminal
Procedure 908, and other matters of record, this Court issues the following Opinion:

This Court has reviewed the record and Defendant’s Motion for PCRA. Pursuant to Rule 907(1), this
Court is satisfied from this review that there are no genuine issues concerning any material fact and that
the defendant is riot entitled to post-conviction collateral relief, and no purpose would be served by any
further proceedings. Pa.R.Crim.P. 907(1). The Court hereby gives notice of the intention to dismiss the
petition and hereinafter states the reasons for the dismissal. Id. Thus, an evidentiary he'aring is not
required.

Pursuant to 42 Pa.C.S.A. § 9545(b)(1), a PCRA Motion must be filed within one year of the date the
judgment in the case becomes final, unless the petition alleges and the petitioner proves that:

a. the failure to raise the claim previously was the result of interference by government
officials with the presentation of the claim in violation of the Constitution or laws of this
Commonwealth or the Constitution or laws of the United States;

b. the facts upon which the claim is predicated were unknown to the petitioner and could
not have been ascertained by the exercise of due diligence; or

c. theright asserted is a constitutional right that was recognized by the Supreme Court of
the United States or the Supreme Court of Pennsylvania after the time period provided in
this section and has been held by that court to apply retroactively.

42 Pa.C.S.A. § 9545(b)(1). A judgment becomes final at the conclusion of direct review, including
discretionary review in the Supreme Court of the United States and the Supreme Court of Pennsylvania,
or at the expiration of time for seeking the review. 42 Pa.C.S.A. §9545(b)(3). Judgment became final in
the above-captioned case on February 1, 2017, that being ninety (90) days after the Pennsylvania

1



Superior Court affirmed this Court’s judgment of sentence (November 3, 2016). Defendant’s PCRA was
filed on April 28, 2017, resulting in the PCRA being timely.

In this PCRA petition, Defendant avers: 1) A violation of the Constitution of this Commonwealth or
the Constitution or the laws of the United States which, in the circumstances of the particular case, so
undermined the truth-determining process that no reliable adjudication of guilt or innocence could have
taken place; and 2) Ineffective assistance of counsel which, in the circumstances of the particular case,
so undermined the truth-determining process that no reliable adjudication of guilt or innocence could
have taken place. Def.’s Br. p. 2. The Court granted an order for Motion for Appointment of Counsel on
May 3, 2017. Attorney Michael DeMatt filed a No Merit Letter on August 17, 2017. On September 20,
2017, this Court received a revised copy of sections pertaining to Defendant’s PCRA.

After reviewing Attorney DeMatt’s No Merit letter, Defendant’s specific claims are as follows:

(1) That the witnesses’ testimony was suspect, unreliable, and not credible due to
inconsistencies between them as well as inconsistencies with prior statements.

(2) Assistant District Attorney Judi Petrush somehow engaged in prosecutorial
misconduct through the use of coercion or duress.

(3) Attorney Greg Cecchetti did not adequately or sufficiently cross examine the

witnesses.
Letter from Michael DeMatt, Attorney for Petitioner, to the Honorable Meagan Bilik-DeFazio, PCRA
Judge, (Aug. 17, 2017) (on file with the Clerk of Courts of Westmoreland County).

An issue filed under the Post-Conviction Relief Act has been “previously litigated” if the highest
appellate court in which the Petitioner could have had review as a matter of right has ruled on the merits
of the issue, or if the issue was raised and decided in a proceeding collaterally attacking the conviction
or sentence. 42 Pa.C.S.A. § 9544(b)(2); 42 Pa.C.S.A. § 9544(b)(3). It has been held that when the
Superior Court has “thoroughly discussed” the claims of the defendant in an opinion affirming the
judgment of sentence, the issues have been finally litigated and are not subject to further review in a
Post-Conviction Relief Act proceeding. Commonwealth v. Bond, 630 A.2d 1281, 1282 (Pa.Super.
1993). On the other hand, if the Superior Court did not rule on the merits of the claims now presented in

a post-conviction relief motion, the claims have not been previously litigated. Commonwealth v.
Perlman, 572 A.2d 2, 4 (Pa.Super. 1990).

An issue has been “waived” if the petitioner could have raised it, but failed to do so before trial, at
trial, during unitary review, on appeal, or in a prior post-conviction proceedings. 42 Pa.C.S.A. §

9544(b). It is noted that the purpose of the Post-Conviction Relief Act is not to provide a defendant with



means of re-litigating the merits of issues which have long been decided on direct appeal.

Commonwealth v. Buehl, 658 A.2d 771, 775 (Pa. 1995).

Defendant’s first claim, regarding the inconsistencies of the witnesses at trial, has been previously
litigated in this Court’s Post-Sentence Motion Opinion, and again in the Pennsylvania Superior Court
Opinion. Commonwealth v. Householder, No. 4746 C 2012; 4747 C 2012; 4748 C 2012, March 6, 2015,
appeal denied, No. 1001 WDA 2015 (Pa.Super. Sept. 22, 2016) (nonprecedential)).

i A Violation of the Constitution

Defendant avers that Assistant District Attorney Judi Petrush engaged in prosecutorial misconduct
through the use of coercion or duress. Letter from Michael DeMatt, Attorney for Petitioner, to the
Honorable Meagan Bilik-DeFazio, PCRA Judge, (Aug. 17, 2017) (on file with the Clerk of Courts of
Westmoreland County). “Prosecutorial misconduct includes actions intentionally designed to provoke
the defendant into moving for a mistrial or conduct by the prosecution intentionally undertaken to
prejudice the defendant to the point where she has been denied a fair trial.” Commonwealth v. Lambert,

765 A.2d 306, 327 (Pa.Super. 2000) (citing Commonwealth v. Smith, 615 A.2d 321 (Pa. 1992)).

“To constitute a due process violation, the prosecutorial misconduct must be of sufficient
significance to result in the denial of the defendant's right to a fair trial.” Id. at 685 (quoting
Greer v. Miller, 483 U.S. 756, 765, 107 S.Ct. 3102, 97 L.Ed.2d 618 (1987) (internal quotation
marks omitted)). “The touchstone is fairness of the trial, not the culpability of the prosecutor.”
Id. Finally, “[n]ot every intemperate or improper remark mandates the granting of a new trial;”
id., “[r]eversible error occurs only when the unavoidable effect of the challenged comments

" would prejudice the jurors and form in their minds a fixed bias and hostility toward the defendant
such that the jurors could not weigh the evidence and render a true verdict.” Id.

Commonwealth v. Koehler, 36 A.3d 121, 144 (Pa. 2012).

After reviewing the record, there is no evidence to suggest that Atterney Petrush committed
prosecutorial misconduct. Therefore, this Court agrees with Attorney DeMatt that Defendant’s claim is
without merit.

1I. Ineffective Assistance of Counsel
There is a presumption that Counsel’s performance is “constitutionally adequate, and counsel will only
be deemed ineffective upon a sufficient showing by the petitioner.” Commonwealth v. Johnson, 966 A.2d
523, 532 (Pa. 2009) (citing Commonwealth v. Dennis, 950 A.2d 945, 954 (Pa. 2008)). The petitioner must

prove the following to prevail in a claim of ineffective assistance of counsel under the Post Conviction

Relief Act, 42 Pa.C.S. § 9541 et seq.: 1) that his claim has arguable merit; 2) that counsel's conduct lacked a
reasonable basis designed to effectuate his best interests; and 3) that the petitioner was prejudiced by

counsel's ineffectiveness. Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987). Notably, the entire Post-
. 3o ns o . 3




Conviction Relief claim must be denied if it fails any of the three prongs in this test. Commonwealth v.
Busanet, 53 A.3d 36, 45 (Pa. 2012).

Defendant claims that the witnesses’ testimony was suspect, unreliable, and not credible due to
inconsistencies between them as well as inconsistencies with prior statements. Letter from Michael DeMatt,
Attorney for Petitioner, to the Honorable Meagan Bilik-DeFazio, PCRA Judge, (Aug. 17,2017) (on file
with the Clerk of Courts of Westmoreland County). As stated, this issue has been previously litigated by this
Court as well as by the Pennsylvania Superior Court; therefore, this Court incorporates the reasoning within
the said Opinions. Commonwealth v. Householder, No. 4746 C 2012; 4747 C 2012; 4748 C 2012, March 6,
2015, appeal denied, No. 1001 WDA 2015 (Pa.Super. Sept. 22, 2016) (nonprecedential)). In

Commonwealth v. Brown, the Pennsylvania Superior Court stated:

The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the
evidence admitted at trial in the light most favorable to the verdict winner, there is sufficient
evidence to enable the fact-finder to find every element of the crime beyond a reasonable doubt.
In applying the above test, we may not weigh the evidence and substitute our judgment for the
fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a
defendant's guilt may be resolved by the fact-finder unless the evidence is so weak and
inconclusive that as a matter of law no probability of fact may be drawn from the combined
circumstances. The Commonwealth may sustain its burden of proving every element of the crime
beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all evidence actually received must be
considered. Finally, the trier of fact while passing upon the credibility of witnesses and the
weight of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Brown, 23 A.3d 544, 559-560 (Pa.Super. 2011) (en banc) citing Commonwealth v.

Hutchinson, 947 A.2d 800, 80506 (Pa.Super. 2008), appeal denied, 602 Pa. 663, 980 A.2d 606 (2009)
(quoting Commonwealth v. Andrulewicz, 911 A.2d 162, 165 (Pa.Super. 2006)).

“A motion for a new trial on the grounds that the verdict is contrary to the weight of the evidence

concedes that there is sufficient evidence to sustain the verdict.” Commonwealth v. Widmer, 744 A.2d

745 (Pa. 2000). Furthermore, a motion for a new trial alleging that the verdict was against the weight of
the evidence is addressed to the discretion of the trial court. Commonwealth v. Cousar, 928 A.2d 1025,

1035-1036 (Pa. 2007). An appellate court, therefore, reviews the exercise of discretion, not the
underlying question whether the verdict is against the weight of the evidence. Id. at 1036. The fact finder
is free to believe all, part, or none of the evidence and to determine the credibility of the witnesses. Id.
The trial court will award a new trial only when the jury's verdict is so contrary to the evidence as to

shock one's sense of justice. Id. In determining whether this standard has been met, appellate review is
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limited to whether the trial judge's discretion was properly exercised, and relief will only be granted
where the facts and inferences of record disclose a palpable abuse of discretion. Id. Thus, the trial
court's denial of a motion for a new trial based on a weight of the evidence claim is the least assailable
of its rulings. Id.; see Commonwealth v. Keaton, 729 A.2d 529, 540-541 (Pa. 1999).

- After reviewing the record, and referencing this Court’s Post-Sentence Motion Opinion and the
Pennsylvania Superior Court’s Opinion on the matter, this Court finds that the evidence presented at trial
was not so weak and inconclusive that, as a matter of law, no probability of fact may be drawn from the

combined circumstances. Commonwealth v. Brown, 23 A.3d 544, 559-560 (Pa.Super. 2011) (en banc)

citing Commonwealth v. Hutchinson, 947 A.2d 800, 805-06 (Pa.Super. 2008), appeal denied, 602 Pa. 663,
980 A.2d 606 (2009) (quoting Commonwealth v. Andrulewicz, 911 A.2d 162, 165 (Pa.Super. 2006)).

Furthermore, regarding any reference to the witnesses’ inconsistencies, it is important to note that the trier
of fact, while passing upon the credibility of witnesses and the weight of the evidence produced, is free to
believe all, part or none of the evidence. Id. Lastly, this Court finds that the jury's verdict was not so
contrary to the evidence as to shock one's sense of justice. Commonwealth v. Cousar, 928 A.2d 1025, 1035-
1036 (Pa. 2007). Accordingly, Defendant’s claim is without merit.

Lastly, Defendant claims that Attorney Greg Cecchetti did not adequately or sufficiently cross examine
the witnesses. Letter from Michael DeMatt, Attorney for Petitioner, to the Honorable Meagan Bilik-
DeFazio, PCRA Judge, (Aug. 17, 2017) (on file with the Clerk of Courts of Westmoreland County). After
reviewing Defendant’s PCRA Petition and the record, while there were certain inconsistencies that Attorney
Cecchetti did not address during trial, this Court agrees with Attorney DeMatt that Attorney Cecchetti had a
reasonable basis for not addressing these inconsistencies, and Defendant did not suffer any prejudice as a |
result. Letter from Michael DeMatt, Attorney for Petitioner, to.the Honorable Meagan Bilik-DeFazio,
PCRA Judge, (Aug. 17, 2017) (on file with the Clerk of Courts of Westmoreland County). During trial,
Attorney Cecchetti explained that he did not want to discuss the questions posed to S.A. at the preliminary
hearing because he was concerned that it would bring up more serious issues that were not discussed in the
victim’s direct testimony, and Attorney Cecchetti didn’t believe it was in his client’s best interest. N.T. Aug.
4-8,2014, p. 247-251.1 Attorney Cecchetti then explained his trial strategy on the record in front of
Defendant, and the Court further explained to Defendant that issues of trial strategy are ultimately for the
attorney to decide. N.T. 252-259. Furthermore, as Attorney DeMatt correctly notes, the inconsistencies were

minor inconsistencies and Attorney Cecchetti still addressed several of these inconsistencies, and also made

! To decrease the length of each citation, the notes of testimony regarding the trial will hereafter be referred to as

“N.T.” The Trial in this matter occurred from August 4-8, 2014,
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argument regarding some of these inconsistencies in his closing argument. N.T. 553-554. Therefore, this
Court finds that Attorney Cecchetti had a reasonable basis for not addressing every single minor
inconsistency, and further, Defendant did not suffer any prejudice. Therefore, Defendant’s claim is without
merit.

Defendant’s allegations that Trial Counsel was ineffective does not give rise to ineffective assistance of
counsel when applying the three-prong test provided in Pierce. First, the ineffective assistance of counsel

claim fails the first prong of the Pierce test because it has no arguable merit. This claim fails the second

prong of the Pierce test as well because Counsel had a reasonable basis to omit any action that Defendant
alleged he should have done. Specifically, this Court finds that Defendant did not suffer any prejudice when
Trial Counsel did not address every minor inconsistency regarding the witnesses’ testimony. As previously
stated, if one prong of the ineffective assistance of counsel test fails, the entire claim fails. Busanet, 53 A.3d
at 45. Accordingly, since Counsel's conduct did not lack a reasonable basis designed to effectuate his best
interests, as shown in the record, Defendant’s claim fails on this prong, resulting in Defendant’s entire claim
failing.

Based on the foregoing, it is hereby ORDERED and DECREED that this Court finds that there are no
genuine issues concerning any material fact, that the Defendant is not entitied to post-conviction collateral
relief, and that no purpose would be served by any further proceedings. This Court intends to DISMISS the
Petition, although the Defendant may respond to this proposed »dismissal within twenty (20) days of the date
of this Order, before a final Order of dismissal is entered. See Pa.R.Crim.P. Rule 907(1). Defense Counsel’s
petition to withdraw will be decided after Defendant has the opportunity to respond to this Notice of Intent

to Dismiss Opinion.

BY THE COURT:

Meagan Bilik-D az(io}ZTudge

cc: Judith Petrush, Assistant District Attorney
James R. Householder, Jr., Defendant, LW-2687, 175 Progress Drive, Waynesburg,
Pennsylvania, 15370
Michael DeMatt, Esquire
District Court Administrator



