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1. BACKGROUND |
'. On August 14, 1993, F;jed Furnish was indicted by the Kenton Cbunty'
Grand Jury for murder, first-degree burglary, first-degree robbery, receiving
goods and services obtained by fraud, and theft by unlawful taking of property
over $300. 'fhe Commonwealth filed notice of its intent to seek the death
penalty based on the aggravating circumstances of murder during the

commission of a robbery in the first degree and a burglary in the first degree.



Furnish’s case was tried to a jury which found him guilty of all charges
and recommended a sentence of death. On direct appeal, Furnish’s convictions
were affirmed but the sentence was reversed. The case was remanded to the
trial court for a new sentencmg hearlng on the murder charge.! The

‘resentencing jury again recommended a sentence of death. On direct appeal
,th1s Court affirmed the second death sentence.2 The United States Supreme
Court demed certiorari.

Furnish filed a Motion to Vacate and Set Aside his conviction pursuant to
Kentucky Rule of Criminal Procedure (RCr) 11.42 in the Kenton Circuit Court.
A hearing on his motion was held on May 29, 2012 through June 1, 2.012..Th.e
'hearing was continued and concluded on September 20, 2012. While his RCr-
11.42 motion was pendiné, Furnish twice requested fundiné to hire various
e:tpert witnesses to testify in support of several of his claims. On May 20, 2013,
the trial court entered an order denying the requests for expert funds and
denying the ineffective assistance of counsel claimis to which those experts -
| were relevant On that same date, the trial court set a bnefmg schedule. After-
several modlﬁcatlons to that schedule, the case was finally submitted to the
court for dec1s1on on or about January 8, 2015. On June 2, 2017, the trial
court entered an order denying the remainder of Furnish’s claims. ThlS appeal
followed. Specific facts will be provided as. necessary to decide Furmsh’s claims

on appeal.

1 Furnish v. Commonwealth, 95 S.W.3d 34 (Ky 2002)
2 Furnish v. Commonwealth, 267 S.W.3d 656 (Ky. 2007).
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II. STANDARD OF REVIEW

In reviewing an RCr 11.42 proceeding, the appellate court reviews the
trial court’s factuai findings for clear error while reviewing t'he application of its
" legal standards and precedents de novo.3 For an RCr 11.42 motion to be | )
sﬁcdessful, the defendant “must coﬁvincingly establish he was deprived of
some substantial right juétifying-the extraordinary relief afforded by the .pos.t-
conviction proceediﬁg.”4 o |

Most claims brought under RCr 11.42 allege ineffective assistance of
counsel. The standard for reviewing a claim of ineﬁectivé assistance of counsel
'is found in Strickland v Washington,5 and adopted in .Gall v. Commonwealth.6
" This sta_ndard is two pronged. The defendant must show that (1) counsel’s
performa_nce was deﬁment and (2) counsel’s deficient performance prejud1ced
him.” The defendant must show that counsel’s peﬁomanee “fell below an
.objective standard of reasone.blene’ss,” gnd was 'so prejﬁdicial that he was
depriv.edl “of a fair trial and reasonable result.”8

" On appellate review, great'deference is afforded to counselfs performance.

There is a strong preéumption that counsel acted reasonably and effectively.9
To succeed in an ineffective assistance of counsel claim, “tﬁe defendant must

overcome-the presumption that, under the circumstances, the challenged

8 Commonwealth v. Pridham, 394 S.W.3d 867, 875 (Ky. 2012).

4 Bratcher v. Commonwealth, 406 S.W.3d 865, 869 (Ky. App. 2012) (citing Dorton v.
Commonwealth, 433 S.W.2d 117, 118 (Ky 1968)).

5466 U.S. 668 (1984).

6702 S.W.2d 37, 39 (Ky. 1986)

7 Strickland, 466 U.S. at 687.-

8 Id. at 688. '

9 Brown v. Commonwealth, 253 S.W.3d 490, 498 (Ky 2008), Mills v. Commonwealth,
170 S.W.3d 310, 328 (Ky 2005) (citation omltted)
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action ‘might be cbnsidered sound trial étrategy.’”lo In evaluating trial counsel’s
performance, “the reviewing court must focus on the totalfty of evidence before
the judge or jury and assess the overall performance of c’ounse}rthrowv.:lghout the
case in order to determine whether the identified acts or omissions overcome
the presumption that counsel rendered reasonable profeésional assistance.”.11
In addition to éhomdng deficient performance, to succeed oﬁ an ineffective
assistaﬁge of counsel claim, a defendant must also show that he was
prejudiced by the deficient performance... “The defendant must Shdw that there
_is a reasonable probability tilat, but for counsel’s unprofessional errors, the
result of the proceeding would have been dlﬁ'erent A reasonable probab1hty isa
probablhty sufficient to undermme confidence in the outcome.”12 Because jury
verdicts to impose the death penalty must be unanimous, a different result
could be had if there is a reasonable probability that even one juror would have
- struck a different balance between tﬁe aggravatiﬁg and miﬁgaﬁng evidence.13
| Some errors by counsel are so serious as to be deemed structural errors.
“[TJhe defining feature of a, stﬁ;ctural error is that it ‘affect[s] the framework
within which the trial proceeds,’ rather thén béing ‘simply an error in the trial
process itself.”14 Structural errors are not subject to harmless error analys1s

because pre_]udlce is presumed.15

- 10 Strickland, 466 U.S. at 689 (citations omitted).

11 Haight v. Commonwealth, 41 S.W.3d 436, 441-442 (Ky. 200 1), overruled on other
grounds by Leonard v. Commonwealth, 279 S.W.3d 151 (Ky. 2009).

12 Strickland, 466 U.S. at 694 (citations omitted).

18 Id; see also Wiggins v. Smith, 539 U.S. 510, 534 (2003).

14 Weaver v, Massachusetts, — U.S. —, 137 S.Ct. 1899, 1907—08 198 L. Ed 2d 420
" (2017) (internal citations omitted). :

15 See Shane v. Commonwealth, 243 S.W. 3d 336, 341 (Ky. 2007) (“Harmless error
analysis is s1mp1y not appropriate where a substan’aal right is involved.”).
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Ineffective assistance oi" counsel is not the only basis f°1f relief from
judgment under RCr 11.42.16 Othel; errors during the trial can be used to
establfsh that a defendant was deprived of some substantial right justifying the
relief in a post-conviction proceeding.!? “Defendants are guaranteed the right
to an impartial jury by the Sixth Amendment to the United States Constitution,
as well as Sectio;is Seven and Eleven of the Kegtucky Constitution. Dénial ofa
defendant’s r,ighf to an irhpartial jury is a structural e.r.ror.”18 As stated -
pfeviously, structural errors are not subje_ct to harmless error analysis becé.use
prejudice is'presumed. g

| IIL ANALYSIS

A. Furnish’s trial counsel was not ineffective in fﬁiling to obtain
 hearing assistance for Furnish during his 1999 trial.

Furnish’s first claim of érror in his RCr 11.42 proceeding is that he was
unable to.~hear significant portions of his 1999 trial, which violafed his righté ' i
‘ under the Sixth and Fourteenth Amendments. At the time of his trial, Furnish
was deaf in one ear aﬁd had dirr'ﬁnished hearing in the other eér. He had had
ear surgery as a child and othef health issﬁes that created this hearing
g impairment. At his original trial, Furnish was not provided with an interprete'r
or with-any assistive technology to aid him in héarfng the trial proceedi'ngs..
then he could not hear something, he asked .his attorneys what had

happened, and they would provide him with a summary.

16 A defendant may bring a claim under RCr 11.42 claiming he was deprived of his
constitutional right to a trial by a fair and impartial jury. See Foley v. Commonwealth, .
17 S.W.3d 878, 889 (Ky. 2000) (discussing the merits of Foley’s RCr 11.42 claim
regarding juror misconduct), overruled on other grounds by Stopher v. Conliffe, 170
S.W.3d 307 (Ky. 2005). _ ‘ .
17 Bratcher, 406 S.W.3d at 869 (citing Dorton, 433 S.W.2d at 118).
18 Commonuwealth v. Douglas, 553 S.W.3d 795, 799 (Ky. 2018) (citing Hayes v. -

. Commonwealth, 175 S.W.3d 574, 586 (Ky. 2005)). .
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The poét—conviction court found “no evidence that his hearing loss
impaired his ability to communicate with his attorneys and hear the trial
proceedings generalijr.” The post;conviction court also found that Furnish only
“occasionally would ask his attorney to repeat éométhing that had been said.”
These are factual findings that we review for clear error. |

On May 14, 2012, Furnish testified at a hearing on his motion to waive
his appearance at his upcoming RCr 11.42 hearing. At that hearing, Mish
testified thaf “g lot of the time” he would .ha'we to ask his trial attomeys what
was being said _duri'n.g the trial. He stated that this occurred approximately “six
or seven times” a day during trial. He also testified that “a few times” wh(;n he
couldn’t hear what was said he didn’t eveﬁ bother to ask his trial attorneys.
The post-coﬁviction court denied Furnish’s reduest to Waivel his appearance at
his upcoming RCr 11.42 hearing and ruled that his testimony at the May 14,
2012 hearing was not to be used as substantive évidence at the RCr 11.42
hearing. Furnish then chése not to testify at his RCr 11.42 hearing. Thereforg,
his testimony at the May 14, 2012 hearing was not evidence before the post-
conviction court in fulfng_on the RCr 11.42 motion. .

At Furnish’s RCr 11.42 hearing, one of his trial attorneys, Michael Folk,
testified. Folk testified fhat he and the rest of Fumish’é trial team were aware
of Furnish’s hearing difﬁculties from eafly.in 1;he case. He stated that Furnish
ﬁade .several rc;,quests to have a hearing aid or a hearing tesf, and that it Was'
| obvious Furnish was unable to hear at times. He further testified that he had
look'ed in:co obtaining money from the Department of Public Advocacy’s “super '
fund” for hearing aids for Furnish but was unable to sécqre the money. Folk |

acknowledged that itfwas difficult to both pay attention at trial and answer
6



Furnish’s questions, and that he did not repeat trial\testimony verbatim to
Furnish when asked what was said.'
Based on our review of the record, we do not find that the post-conviction
“court’s findings of fac;c regarding Fumish’é hearing difficulties are clearly
erroneous. Therefore, we will use these facts in applying the law to the case at
hand. . .

Prior to trial beginning, the trial judge addressed Furnish’s hegring
difficulties with him. He told Furnish, “I want to urge you, sir, that during the
course of this trial...if you have aﬁy trouble. hearing you need to inform your
counsel so counsel can inform the court. The court will then .eith'er speak up or
ask the witnesses to testify more loudly. Well do our best.” Folk testified that
he never asked the trial court to stop the trial or for any other accommc;dations
to assist Furnish in hearing and understan;iing testimony.

The first step in the Strickland analysis of a claim of ineffecti\?e
assistance of counsel is whether trial counsel’s performance was deficient. Wé
do not find that trial counsel’s performance as it relates to Furnish’s hearing
issues “fell below an objective stgndard of reasbnéble'ness.” We must review '
trial counsel’s actions from the time at which they were taken, not with the
benefit of hind.sightl. It ié not clear from the record what assistive technologies
were available at the time of the trial or that trial couns.el knew of their
availability. Trial counsel had researched ways to obtain hearing aids for
Furnish but were unable to do so. They made some accpmmodatio;is for
Furnish, including having an attorney answer his questions about what was
occﬁrring during the proceedings. While perhaps trial counsel could have or

should have requested assistance from the trial court in obtaining hearing '
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- assistance for Furnish, We do not find that trial counsel;s performance fell -
_outside of the range of professionally competent assistance.

Because we do not find Furnish’s tnal counsel’s performance to be
deﬁcient; this Court declines to decide if, had there been an error, this error
Would have been structural as Furnish argues.

B. Juror Al°® was qualified to serve on Furnish’s re'sentenciug trial.

Furnish’s next claim of error is that Juror A Was not qualified to ‘sit asa
juror in his resentencing trial. The Commonwealth’s theory of Furnish’s guilt
was that he used his employment as a carpet cleaner with Kiwi Carpet to gain
access'to his victim’s home to murder her, and to steal from her Juror A
realized, m1d trial, that Furnish had been 1ns1de of his home cleaning his
carpets Juror A did not reveal this lnformauon to the trial court. Furnish
alleges that this relatmnshlp with Furmsh made Juror A unquallﬁed to serve
on Furnish’s re,senter_lcmg jury. |

As prewously stated, prejudice is presumed in rev1ewmg claims of a
const1tut10na1 error resultlng from a tainted jury. In analyzmg th1s issue, this

| Court must determine whether Juror A’s pr1or association with Furnish made
him biased and therefore unqualified to sit on fumish’s resentencing jury.
“Doubts concerning v&rhether or not there was bias must be resolved in the
defendant's favor.;.. A juror is qualified to serve unless there is a showing of
actual bias.... It is incumbent upon the party claiming bias or partiality to

prove the point.”20

19 Juror A, Juror B, and Juror C are used throughout this opinion mstead of the
jurors’ names to protect the identity of the j jurors.
. 20 Key v. Commonwealth, 840 S -W.2d 827, 830 (Ky. App. 1992) (internal citations

omitted), .



Juror A testified at length at Furnish’s RCr 11.42 hearing. He testified
| that he had uéed Kiwi Carpets and believed tha"c Furnish had been inside of his
1'.10mev cleaniﬁg his carpets. He testified that he did not realizé this until after he
had been seated on the jury for the re.-sentencing trial and had begun to hear
evidence, but before the jury recomrﬁended a sentence of deqth. No testimony .
was elicited about how th1s familiarity with Furnish did or did not affect his
deliberations. Jufor A did not disclose this information to:th‘c: court, counsel or
‘other members of the jﬁry during' the resentencing trial.

| Furmsh argues that “the realization thaf Fred [Furnish] was insidé ﬁis
own ﬁonie, cleaning his owh carpets, made Juror A quder Whétl;xer he could
have been one of Fred’s viétimé.” This statement, however, 1s pure speculation.
No testimony was elicited from Juror A that his prior knowledge of Furnish
created bias, nor was there any implication thé.t it created bias. Thgreforc, e‘;en
under a stfuctural error ana)lysis, this Court finds that Juror A was not
unqualified to sit on Fumisﬁ’s resenténcing jury and.ﬁpds NO €rrTor.

C. Juror B’s phvafe consultation with her priest, the contents of which
were shared with other j Jjurors, did not deprive Furnish ofa
substantial right. N
Furnish’s third’ claim of erl;or relates to Juror B’s consultation with her

f priest dunng her service as a _]uror in the resentencmg tr1a1 Furmsh argues
that Juror B’s consultatlon with her priest about the Roman Cathohc Church’s
position on the death penalty wo}ated the trial court’s admonition and
interjécted extrajudicial evidence into the jury’s deliberative process. The post-
.convic':tion court fou;nd that Juror B’s cénsult‘a.ﬁon with hér_ priest was error

because the consultation violated the trial court’s clear admonition to jurors



- not to discuss the case with anyone,. but it found the error to bev harmless. We
agree with the ruling of the post—conviétién court.

Dﬁring inc‘i‘ividual voir dire as Furnish’s resentencing trial began, Juror B
was questioned about her views of the death penalty. She stated numerous
times, unequivocally, that she could consider all the possible range of
penalties, including the death penal;cy'. She did state that “the death penalty
- would be very harsh” and that she would be less likely to impose some of the
potential penalties than others but reiterated that she Would be open to

unposmg all the penalties.
' At some point after she was empaneled as a member of the resentencing
jury, Juror B conéulted‘ with her priést about the Roman Catholic Church’s
doctrinal stance on the death penalty. Details of the case were not discussed,
accoraing to Juror B. And her priest me:eiy told hér that generally the Church
opposed irripdsition of the death penalty but there were some exceptidns. The
speciﬁcs of tﬁose exceptions were not discusséd, as Juror B testified. As the
post-conwctlon court found, this extra_]udlc1a1 conversation between Juror B
and her priest was a clear violation of the admonition.

Agreeing with the post-conwctlon court that an error occurred, this
Court must determlne whether that error constitutes a “constitutional error”,
meaning one that uﬁphcates a right guaranteed to criminal defendants by the
federal or state constitutions. If the answer is yes, theﬁ we must the‘n

determine whether the constitutional error is.subject to structural or harmless.
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error review. 2! If; however, the answer is no, meaning that the defendant failed
to show that a constitutional right has been violated, there is no need to
determine whether the violation is such that it “affects the frarnevrrork within
wh1ch the trial proceeds .or simply an error in the tr1al process itself”.22 The
error is subject only to review under the harmless-error standard and courts
are to determine whether “it appears beyond a reasonable doubt that the error
d1d not contribute to the verdict obtained.”23

This error by Juror B in violating the trial judge’s admonition to the jury
is not subject to structﬁral-error review, where prejudice is presumed, because
there is no showing that this error affected Jnror B’s deliberative process.
Before consulting her priest, Juror B had already stated during‘voir dire that
.-sh'e could consider all possible penalties, including the death penalty. As the
post-conviction court found, the conversation with her priest may have
conﬁrmed for Juror B‘that her belrefs about the death penalty were consistent
W1th her church’s doctrine. The conversation did not create those beliefs or .
cause her to change her beliefs from being unable to consider the death penalty
to beiné able to consider'it as a potential punishment. In fact, Juror B testified
that the conversation with her priest discoliraged her from recommending a
sentence.ot‘ death. We are satisfied that the findings byu the post-conviction

court on this point are not clearly erroneous.

21 Douglas, 553 S.W.3d at 799 (explaining that structural error review applies in some
cases where it is shown that a constitutional right of the defendant has been violated,
but other constitutional errors only require application of harmless error review).

22 If the constitutional violation is deemed to have affected the “framework w1tth
which the trial proceeds,” structural error review applies, and prejudice is presumed.’
Id. at 799-800 (quoting Weaver, 137 S.Ct. at 1907-08). If the constitutional violation is
deemed to have been “simply an error in the trial process itself,” harmless error review
applies. Id. at 800 (quoting Weaver, 137 S.Ct. at 1907-08).

23 Douglas, 553 S.W.3d at 800 (quotmg Stewart v Commonwealth, 306 S.W.3d 502,

508 (Ky. 2010}).
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But we must further analyze Juror B’e consultation with her priest
because she did not keep the advice to herself. Juror B shared her
understandir;g of this consultation with other members of the jury. Two other
resentencing-trial jurors testified at Furnish’s RCI; 11.42 hearing. 24 The fir.st
| one confirmed that another one of the jurors, presumedly.Juror B, “mentioned

a discussion she had with her father who used to be a priest, and that he told .'
her the death penalty Was'something she had to look at and decide on her
own.”25 The secopd juror testified that he heard from another juror that Juror
B told the other juror that Juror B had “a discussion with her priest due to |
reservations on Whether she couid impose the death penalty.”26

Furnish argued that Juror B’s .broadeI" misconduct in sharing with the |
other jurors the contents of the consmteﬁon with her priest tainted the jury’e
"deliberative process. Furnish argues that this error is a violation of his
constitutional right to a tr1a1 by an impartial jufy 'and a jury Ver'dict based
solely on the evidence presented to the court.

Addfessing this &gument, the post-conviction couft found nothing in the
record to suggest that the “general statements” .made by Juror B te fhe other
jurors influenced the jury. It further found that jf the statements had “any
effect at all,” they “would have made it more difﬁcult, as opposed to less
difﬁcult[,] for the other jurers to vote in favor of the death penalty.”27' While -
these “general statements” by Juror B to the other members of the jury were

errors, the post-conviction court further found that Furnish failed to make any

240pinion and Order at 16, Furnish v. Commonwealth, No. 98—CR—00384 (Kenton Cir.
Ct., Ky. June 2, 2017).-

25 Id

26 Id.

27.Id. at 16-17.
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showing that Juror B’s statements had any impact at all on jury deliberations.
The record sustains the post-convicﬁon court’s finding, so we conclude that the
post-conviction court did not err in coﬁcluding that the Juror B’s shared
consultation with her priesf did not violate Mish’s rights to a trial by an
iﬁpwﬁd jury and a verdict based only on the eﬁdence presented at trial. As
such, this error is subject to harmless-error review.

‘Furnish directed us to a cése rendered by the Fourth Circuit on
September 12, 2019.28 In Barnes v. Thomas, the court addressed a case with
facts’simiiar to Furnish’s case in that the criminal defendant sought post-
conviction relief based on juror miséonduct.” Like Juror B in Furnish’s case,
‘the juror at i;sue in Barnes also sought counseling from a religious advisor
regarding the moral consequences associated with irﬁﬁosing the death
penalty .30 Ultimately, the defendant in Barnes was granted a new trial based
on facts not presént in Furnish’s case. In Barnes, the juror sought religious
counsel because she saw that another juror was “visibly upset” after hearing
statements made by defense couﬁsel during closing argument suggesting that
the jury would be confronted with their sentencing decision, if they imposed
the death penalty, when they faced God <')n “judgment day” becausé the jurors
would have then “violat[ed] one of [God’s] commandments. . . Thou shalt not ,

| kill.”31 The juror at issue in Barnes spent 15-30 miﬁutes addressing fellow

jurors about what the i)astor said regarding_any moral consequences the jurors

28 Barnes v. Thomas, __F.3d _, 2019 WL 4308636 (4th Cir. 2019).
29 Id. at *2. ) :

30 Id.

31 Id. at *3.
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would face by recommending the death penalty in that case.32 During this
time, the juror in Barnes also read relevant Bible passages aloud.33 None of
these facts are present in Furnish’s case. Juror B had a private conversation
with her pi‘iest because of an internal struggle she was facing in deciding
whether to recommend the death penalty. And Juror B only made “general
.s‘tatemeots” to other menibers of Furnish’s resentencing jury about the
conversation with her pi‘ie.st. Usilike the juror in Barnes, Juror B did not go
into specifics about what her priest said about the proi)riety of recommending
the death penalty, and Juror B did not i‘ead Bible passages aloud. Baeed on
these significant factual differerices, the Barnes case is distin#uishable.
Furnish is not entitled to the same relief.

As the post-conviction court explained, Furnish offered iio testimony on
how Juror B’s ‘“general staten'ients” 'about her conversation with her priest
affected the deliberation of the other jurors. None of the resentencing-trial
jurors who testified offered any suggestion that Juror B’s statements about hei‘
consultation with her pnest affected jury deliberations. In fact, as the post-
conv1ct10n court found with respect to the first error made by Juror B, it also
~ found if Juror B’s staterrients had “any effect at all,” \they would have inade it
more difficult, as opposed to less difficult for the othe‘r jurors to vote iri favor of
the- death pena.lty Based on these findings by the post-conv1ct10n court, we
are sahsﬁed “beyond a reasonable doubt that the error did not contribute to

the verdict obtained.”34

32 Id.
33 Id
.34 Douglas, 553 S W.3d at 800 (quoting Stewart v. Commonwealth, 306 S.W.3d 502,

508 (Ky. 2010)). |
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We hold.that Furnish hais failed to show thof these errors by Juror B
oonstitute constitutional errors requiring the resentencing jury’s verdict to be
set aside and the judgﬁlent vacated. As such, we affirm the post-conviction
' court’s finding that Juror B’s errors were.harm‘less and do not recjuire relief

from the judgment under RCr 11.42.

D. Jurors A and C did not provide dishonest answers during their voir
" dire in Furnish’s resentencing trial.

.Furnish’s next claim of error is that Jurors A and C failed to answer
questions honestly during the resentencing trial voir dire. This Court has
previously described the inquiry that must be completed by a' reviewing cou;ft
when a defendant argues that a juror was untruthful in his or her answers
. during voir dire.

Essentially there are three elements a defendant must

show to deserve a new trial because of juror mendacity .

during voir dire. First, a material question must have been

asked. Second, the juror must have answered the question

dishonestly. And finally, the truthful answer to the material

question would have sub_]ected the juror to bemg stricken

for cause.35 :
Furnish argues that Juror C was dishonest in two separate areas of 'inquiry,
and A was dishonest in one. We will discuss each allegation of dishone'sty in
turn.

1. Juror C was never asked a material question that would require
him to disclose that his father was a bailiff

Furnish argues that Juror C was dishonest in his answer to the Quesﬁon of
" . whether he knew the trial judge “or [was] close to anyone connected to the

people involved in the case.” This question was never asked during the group

35 Taylor v. Commonwealth, 175 S.W.3d 68 74-75 (Ky. 2005), as modified on denial of
reh'g (Nov 23, 2005).
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voir dire. The group voir dire included questions abéut any relationships

potential jurors had with the attorneys in the case, those étforneys’ assistants,
the victim, the defendant, the victim’s daughter, and the defendant’s famﬂy
members. They were not asked about ‘relationships with “anyone connected to
the case” as Furnish alleges in his brief. Further, Juror C was not asked if he
was “close to anyone connected to. the people involv;ed in the case” during his
individual voir dire. Therefore, the first part of thé Taylor analysis has not been
met by Furnish—a méterial question was never asked of Juror C that wo"uid
require him to ‘discliovse that his father was a bailiff in the courtroom auring
portions of Furnish’s resenteﬁcing trial. Becéuse Furnish did not meet the first
: prong of the Taylér test, we _decliné tc; address fhe othef two prongs and ﬁnd no
error. . |

2. Juror C was able to consider the full range of pyn‘ishmerits.

Furnish argues that Juror C was also dishonest v;/hen he said during voir
dire that he could édnsider the full range of penalties. “A quéstion about |
whether a potential juror believes she can .consider the full range of peﬂaltiés ‘
upon a conviction for murdc;,r is about as material as they come.”36 Jﬁror C was
asked during individual voir dire about his ability to consider tﬁe entire range
of penalties. Having determined that a mate:rial question was asked,.we next
turn to the issue of whether Juror C’s answer was dishonest.

In oﬁr analysis, the post-éonviction court’s findings of fact are given great
deference. We will review its factual findings for clear error.37 The post;

conviction court found that Juror C did not provide false information during

36 Taylor, 175 S.W.3d at 75.
37 Pridham, 394 S.W.3d at 875.
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voir dire. During Juror C’s individual voir dire, he confirmed at least three
different times that he could cons1der the full range of pena.ltles in a murder
case. He further confirmed that he could cons1der the lower range of penalties
even if the murder at issue had an “extra factor that makes it one of the more
serious ones.” Furnish’s argument that Juror C was dishonest in providing
these answers relies primarily on Juror C’s 2010 aﬁidévit stating that he would
“autome.ﬁcally vote te impose a death sentence for a ﬁremeriitated murder.”
Jur(_)r C’e testirrmny at Furnish’s RCr 11.42 hearing regarding his feelings
about the death penalty was net certain. It was not clear when he formed the
opi'nionr that he stated in his éfﬁdavit regarding the death penalty. Based on
our review of the record, we do not find that the post—cdnricﬁon court’s‘ factual
finding that Juror C did not provide falee information is clearly erroneous.
Therefore, we find no error; | |

3. Juror A iwas‘ able to consider the full range of punishments.'

| Finally, Furnish argues that Juror A was dislronest when he said that he
| could consider the fﬁll range of penalties. As stated above, “a question about
whether a potential juror believes she can consieler the full range of penalties
upon a convictidn for murder is about as material as the_;y come.”38 Juror A was
asked during individual voir dire about his ability to coneider the entire range
of penaities. We now turn te whether Juror A’e answer to this inquiry was
dishonest. |

Agairl, we will review the pos'r-eonrricﬁon court’e findings of fact for clear

error. The pést—conviction court found that _Juror A did not provide falee

evidence during voir dire. During individual voir dire, Juror A acknowledged

3 Taylor, 175 S.W.3d at 75.
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thaf, after doing “a little bit of soul seércﬁing”, he believed that he could
consider the full range of penalties. He even stated that imposing the death.
penalty would cause him some concern, which is why he had to give it great
~thought prior to his individual voir dire. '

In 2010, Juror A signed an affidavit and in 2012 he testified at Furnish’s
RCr 11.42 hearing. Mish argues that this affidavit and that testimony show
that Juror A was not truthful in his voir dire in 2004. Relevant to this claim of
error, in 2012, Juror A testiﬁ_ed thét he was a huge proponent of the death
' penalty, partly because it costs too much money to keep people in prison. He
also testiﬁeci he could not have imposed a sentence less than death for an
aggravated, intentional murder. He further tesﬁﬁed thaf he held those beliefs
Whiie he was a juror in Furnish’s resentencing ﬁial, but that he kept an open
mind while he was a juror. He confirmed during his testimony at the RCr 11.42
hearing that during voir diré, his answer that he could consider all of the
possible punishments was true at the time that he gave it. He did also state
that his feelings regarding the death penalty, had been imf:a'c;ted by his service
on the jury at Furnish’s resentencing trial. After reviewing the record, we do
not find that the p'ost-convi'ction court’s factual ﬁnding that Juror A did not
provide false evidence during voir dire is clearly erroneous. Therefore, we find
no error. |

E. Jurors A an& C were able to consider mitigatic;n eﬁdence. '

Furnish’s next c1a£m of error is that Jurors A and C were unable to

consider mitigation évidence ahd.that th1s violated his Sixth and Fourteenth

Amendment rights to a fair and impartial jury.
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1. Juror A

During Juror A’s testimony at Furnish’s RCr 11.42 hearing, he stafed
that he viewed the resentencing hearing as “a Furnish Family reunion” that the
taxpayers had to pay for. He also stated that he believed the mitigation
evidence provided on behalf of Furnish was “too little, too late” and that even if
the Pope had testified on behalf of Furnish, it would not have made a difference
in his verdict. He further stated that nothing would have changed his mind
about sentencing Furnish to death. |

The post—conviqtion court found that Juror A “developed these views
during the presentation of £he case.” We agree with this factual finding by the
post-conviction court. Juror A étated that his views were impacted by the
evidence that he heard during Furnish’s resentencing hearing. He was deeply -
disturbed by the heinous nature of this particular crime. He became emotional
. and hosti1¢ during his testimony at the RCr 1 1.'42 hearing, bﬁt it was éléar this
was based on what he experiepced dﬁring Furnish’s resentencing trial.

| Furnish argues that because Juror A “develdped these views during the
presentation of the case,” he held thgm at the time he voted to irﬁpose the
death penalty anc} was therefore unable to consider mitigating evidence. After
| reviewing the record, we ciisagree. Jurpr A did not completely refuse to consider
mitigating evidence presented on behalf of Furnish, even at the time he
deliberated and voted to impose the death penalty. He just cﬁd nét find the
nﬁﬁgaﬁﬁg evidence to be persuasive ‘éfter hearing the factual evidence
regardiﬁg thé murder. We do not find error in the post—con\}iction court’s

finding rcgai‘ding Juror A’s consideration of mitigation evidence.

19



2. Juror C
Furnish’s argument that Juror C was unable to consider mitigation

. evidence during the resentencing trial is based almost exclnsively on one
paragfaph in an afﬁdayit Juror C signed on June 22, 2010. This pafagraph
states as follows:

Whether I would automatically vote to impose a death senten'ce

for an intentional murder would depend solely on the facts of

the crime. I would automatically vote to impose a death

sentence for a premeditated murder. Once I knew a case

' involved a premeditated murder, I would not need or want any

further information before deciding to impose a death sentence.

I felt the same way at the time I served on Mr. Furmsh’

sentencmg jury.
Juror C did not provide any additional explanation of this statement during his
testirnony at Furnish’s RCr 11.42 hearing in 2012. He testified that he was not
sure if he felt this way about the death penalty at the time he served on the
sentencing jury. He then said that he “guess[ed]” on the day that he signed the

' ai‘fidawt he had said that he felt that way when he served on the sentencing

~ jury. His testlmony was rather vague and uncertain. Based on our review of the
record, it is unclear when Juror C acfually formed these opinions and-whether
he held them at the time that he voted to senten'ee Furnish to death. We do not
find error in the post-conviction court’s finding regarding Juror C’s

consideration of mitigation evidence

F. Counsel was not ineffectxve in failing to present ewdence regarding
Furnish’s time spent in solitary confinement.

Furnish’s next argunient is that his counsel at his resentencing trial was
ineffective for failing to investigate and present evidence regarding his extended

stay in solitary confinement. As stated before, there is a strong presumption -
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that trial counsel’s performance was effectiye.39 We must assess counsel’s
overall performance to determine whether an individual omission can overcome
that presumption.40 “The reasonableness of an investigetion by defense counsel
must take into consideration all the circumstances. It is not an investigation
that the best criminal defense lawyer in the world would- conduct »41

Furnish’s counsel at his resentencing trial called multlple witnesses to :
testify, including family members and an employee of the Kenton County
‘Detention Center. Defense.counsei chose to focus the presentation of its
mitigation.evidenc'e on Furnish’s good behavior since the crime was committed.
The evidence presented during the resentencing tria] was consistent with the
overall theory of mltlgatlon ‘that Furnish was like the “Prodigal Son.” This
1nvolved acknowledgmg pnor bad behavior, Wlthout prov1d1ng excuses and
then focusmg on subseguent good behavior. Failure to present evidence.
'vregarding Fnrnish’s extended stay in solitary confinement can be seen as
sound trial strategy, given this theory of mitigattion. Therefore, we.ﬁnd that’
h‘umish’s resentencing trial counsel’s perform'ance was not deficient, and
therefore was not ineffective under Strickland. o

G. Counsel was not ineffectlve in failing to present evidence of
Furnish’s drug addiction.

We next turn to F‘urmsh’s argument that his resentencmg trlal counsel
was meffectlve for fa111ng to 1nvest1gate and present ev1dence regardmg his drug
addiction. At the RCr 11.42 hearing, resentencing trial counsel Somberger

‘testified that he and co-counsel had consulted with Ed Dearing, a drug

39 Brown, 253 S.W.3d at 498; Mills, 170 S.W.3d at 328

40 Haight, 41 S.W.3d at 441-42.
41 Sanders.v. Commonwealth, 89 S.W.3d 380, 390 (Ky. 2002), overruled on other

grounds by Leonard u. Commonwealth, 279 S.W. 3d 151 (Ky. 2009).
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addiction counselor. He planned to call Mr. Dearing to testify at Furnish’s
resenteﬁcing hearing, but eveﬁtually chose not to d6 so. This decision was
based on'Sombergel;’s belief that Mr. Dearing was not qualified to tesﬁfy as an
expert in the area in which Sornbergef‘ had hoped he would testify. He could

~ ﬁot remember exactly when this decisién was made, but he believed it was
made after the resentencing trial was ali‘eady underway. Sornberger édmitted
that he had wanted to ‘present expert testimony regarding cocaine addiction
and its effects but was unable to because he did not have a qualiﬁed expert. He
further testified, h.c'jwexr.ef, that he believed his decision not to call Mr. Dearing
-to testify was in Furnish’s best intefes:t. N “

Thié is not a case “where Athc only reasonable and available defense
strategy requires consultation with experts or introduction of expert
evidence.”? Had Furnish’s counsel made a sfra_tegic decision not to call an
expert to testify regarding cocaine addiction, that decisi.on would likely not be
challengedA. However, that is not the case here. Somberger' madel. a strategic
deéisio'n. to call an expért to testify aboﬁt-cocaine addiction, but then hired
somedné who was not qualified to provide the expert testimony he wanted to
ihtroduce. This was not a tactical decision but was deficient performgnce._

Because W‘é find thaf resentencing trial counsél’s performan'qe fell below
an objective standard of 'reasonabieheé’s, we must 'now detennine whether that
deﬁcient performance prejudiced Msh. At Fufnish’s resentencing trial,

. jurors heard from the viqtim’s daughter, as well as from memt;ers of Mish’s
family and an employeé of the Keﬁton County Detention Center. They heard

that Furnish was-addicted to cocaine when he committed the crime. They

42 Harrington v. Richter, 562 U.S. 86, 106 (2011).
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heard that he had previouélj attempted and failed at drug treatment. They
heard that prior to killing Jeaﬁ Williamson, he asked his sister to help him get
back into drug Ueatﬁént. The jury heard that Fumish had a big heart, caréd

~ about other peopie, and tried hard to rebuild fémily rele{tionsﬁips. They heard
about his good behavior since being incarcerated for this murder.

The jury also heard, however, Some of the details of the murder itself.
They saw photos of Ms. Williamson’s body. They heard that Furnish had pied
' guilty to murdering someone else_. They heard that during his in.carceration
prior to committing thesé murders, Furnish assaulted a corr_ectioris officer and
escaped from a minimum security prison.. :

Given all of the evidence preseﬁted to the _]ury at Furnish’s rese1;1tencing
trial, this Cou;t does not beﬁeve a reasonable probai:)ility exists that the result
would have been different i'1ad defense counsel introdﬁced expert teétimony
regérdin_g the effects of cocaine addiction. Therefore, we dp not. find counsel’s
performance ineffective under Siricklénd. |

H. Cumulative Errorl . _

Furnish’s final argument is that his conviction should be reversed on the.
basis of cumulatin;, error. Cumulative _errof is “the doctrine under which
multiple errors, élthbugh harmless individually, may be deemed reversible if
their curﬁulative effect is to rencier the trial fundamentally unfair. We have
fgund cumulative error only where the individual eﬁors were themselves
substapﬁal, bordering, at least, on the prejudicial.”3 While some of the allége_d

errors in this case arguably stem from ineffective assistance of counsel, none

43 Brown v. Commoﬁwealth, 313 S.W.3d 577, 631 (Ky. 2010) (internal citation
omitted).
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were so great as to raise any real question of prejudice. Even taken together,
théy did not rehder the tr1a1 fundémentally unfair. Therefore, we decline to
reverse Furnish’s conviction based on cumulative error.
IV. CONCLUSION

Fﬁr tﬁe forégoihg reason, we affirm the Kenton County Circuit Court’s
denial of Furnish’s motion to vacate énd set aside his conviction 15ursuant to
RCr 11.42. - |

All sitting. All concur.
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