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QUESTION(S) PRESENTED

The districk court erved in ‘Fx'rsdfng Guzfailed 4o exhaust edminisia-
Hyve remedies for his Es’g“ﬂ'h Arrendment _c&o.\.m <Ihe disthat Coud"rojvi‘ecl
Yo recagnize thed prison officials had Luaived any procedural ercors va
the grievance by deciding the issue onthe mecrts of all Levels of rew?gwa
forthis reason, this Caadt should reverse the distia caurt’s decision
and decide as @ madter of law that Cruz hd exhaust ot vt
able adminisirabve remedies regarding his Eighth Amendment-

<lezim o



LIST OF PARTIES

Dy All parties appear in the caption of the case on the cover page.
[1] All parties do not appear in the caption of the case on the cover page A list of

all pa:rtles to the proceeding in the court Whose Judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE.UNITED STATES_
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

.

OPINIONS BELOW

B For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix E to
“the petition and is

[ ] reported at ___;or,
[ 1 has been designated for pubhcatlon but is not yet reported or,
[ ] is unpublished.

The opinion of the Umted States district court appears at Appendix D o
the petition and is

[ ] reported at y OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the hlghest state court to review the merits appears at
Appendix to the petition and is :

[ 1 reported at ' —; or,
- [ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the : ___ court
appears at Appendix to the petition and is

[] reported at ; OF,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case

was JUNE A3 2019 |
[ 1 No petition for rehearing was timely filed in my case.

[A A timely petition for rehearing was demed by the United States Court of

Appeals on the following date: ALIGRIST 24,2019 | and a copy of the
- order denying rehearing appears at Appendix _L

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on . (date)
in Application No. ___A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the followihg date:
' , and a copy of the order denying rehearing

- appears at Appendix

[] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on - (date) in
Application No. A . '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVlSlONS INVOLVED
THIS ts a cloaim for retaliahion urder 42 4 SC 1983 and ‘(br o8 v\‘oio:h"on
(of the Eighth Amendment . Hhat-the pefitioner failed 4o exhaust
Ad miniestrative remedies for- his ©; sH- Avrnend ment.



STATEMENT OF THE CASE :

| San’haso Cruz (""couz or " Plasnkf”) s o alitimes in+his pethition
fora writof Cerhoraria. a- Galifomia stade prisoner who correct—
 loral Officers retalioted czgcunsl: -(bmﬁwlmg prison 3r£€vances + Correckion~
officer C. Betancourt (*Bertanaurt” or ¢ Deferdart’!) sub Jec’recl Cruz
o differental freatment in cell Searches and properhy, confiscahions

because heiled 9:‘1‘8\/00&:3 Compfa(npmg of staff misconduct, Dete-
ot BeFancowﬂ‘ also orchestroted G—'ﬂgk\' between Cruz and

ancther pm soner *H\rough which Cruz SU:PPered‘Fcur’ﬁ'ad‘ured rtbS
arad Hher mjume_S

4

The distrch c:our\— erred in grorﬁ—mq ,S,u_mmcry Judgmemt- th Fosor
of Betancourt, Fust; Cruz exhauisted available Admind erro.’nve remed-
les forthe Eight Amendment laim, egarcl less of any prccedu.rc.l errors,
 Prison officials wudkved anry \orocedu_rej <rrors wehen they decided att
| of Cruzs re:l-a;ha;hoﬁ claim, viewed m—\%ehﬁ\w} most fayorable to him,
ratsed genume Issues of ma:}er\c.l&mf_as% wibetherthe “* because of”
prong ard * no \eg Wirmake Penoiogsca_s PLLr'pOSe, prong ofa. retalichon
C,(c.fm wiere met. The fbecnuse. o’ prong LAas o.dequc&dy setforth
b@mse Cruz proffered evidence shcwmq-Hwai— bojc\w*\'hehmmﬁ ofthe
e\/erﬁs and ercums-bnhcﬁ avidence Supported aninference of refo—

V1 adory, mohve, on Betancoudts part. F|no.1iy,+he o ‘egrh maie penolo-
greol p.trpcse Erong uuas adequately Sefforth becanse Cruz brought

evidence s‘rc\mnq Betancaudt wuas mokivated by reasons otherthan
newdral penc (03& cal Objechives. 1



REASONS FOR GRANTING THE PETITION

The courts Decision confiics with o c\ec.{s'son ofthe United Stotes

Supreme CGurtand ot \easP'ero decisions of Hhe Mcr&k Ciccurt-Jones v.Bock
549 U.8.199,(2007), Reyes v. smith, 810 R3d 653 (9th. Gr. zoch and Albino v, Baca,
747 Ead ne2 (sth ancm) '

Jones and Abino hold+Hat-failure to Exiaustadmini shadive remedies as
reque{recﬁ by the Prison litigatton Reform Act (PLRA) is %an offirmative defnse
the deferdant must plead and prove? Albing v. Baca, 747 F.3dak 4166 Cquchng
and cﬁmg dones v. Boak, 549 U.S. 03:7_04,2@ Reyes v. smith adopted the rule
thok “the PLRA ex\*\czus—\-son requirementis satistied " prison officials de~
cide o potertially procedurally flawed Sme_\/ox\ce onthe merits 810 Fo3d |

oAes7(cit nq casesRom Seven other crrouiis courks ). Couz presented
syidence fnthe district caurtdhedt prison offidials decided his urkim £y
' gv&varce%mgh attthres Yeviié-o?adm?n?sb‘ca-:ve review, The yonels
determination Heat cruz neverthetessfatled fa shaw Hhat pr‘i'son OfFficals
e address=d onthe merrts his al (eﬁoﬁ{or\-\—i—\c—d* Betancourd orchestrated o
gt betwesn cruz ard another inqratke” im properlys Shirfted-the burden
of pro:sF forthe APt mmative defense Yo Cruz.

Tis proceeding invol/es aquestion of exceghional tm porkmﬁce,ﬁat—
e PRA @xdhaushon requirement is sakisfied. where orisen officials
decide a procedurasiy Plaswed 3ri evance anthe rmertts becausetne

ponet dectsion conflicks w\‘ﬁ*‘n all ofthe ather guthacmtive dectstons of
other Courts of Appeals Hrat have addressed Has tssue . As noted by
Hre Nirdh Cireuid Court Tn Reyes v, Smith, all Seven cieauits thet had
addregs=d the (ssue mere (n accord Wwath The Niprth C\‘VCQHV decision

ook case. 810 padak 657, | ot yeasthe Third Grautt reafficmed this
rule ,Rinald Ve Linfted Stotes , 904 F. 34 257, 272.(Grd. G 2018) (merits review

6-



REASONS FOR GRANTING THE .PETITION
sctisfies exraustion underthe PLRA)
The panebs decisfon 15 also ot odds with b?nd:na precedent of
the Nindh Cleaudt chu{—c,uou(rxcj circurnsianhal evidence of mohve
n pr'isoner retaliotion claims. MeColtum v.Californial Degt: of Cor-
rectHons and RehabitPration, o477 7.3d 870, (9. Cir2011); Alten velranoN

283 F3d 070,077 Coth. Gr 2002) The panel d 'S regard ed Cruz’s

cicumsatantial evidence that Bentan courts close reledion Sh:p to
Caretsifo ,%e pr@mei-\*y nHme ofthe. com p\a_\.ncd- of- Conduat wirrh
e rekaliation, and Carrillo’s actians suﬁge_,,sh'rg she suas cuiare
of Bertancourts behavior, all pdinted 4o a siithstantial motive For
Berdan acurt to retadiades czSojns% Cruz.The asymmetrical access Yo
informakion of plamtres it Prisomer cases demanstrates Hoad s
18 also a-queshon of excephonal tmpodance.,

The panels decision raao.rd te;\g%e Firstr Amendment retalr. st on ,
claim ia also ot odds with Shep“waré Ve QuUilllen, 840 F3d 686,692
Coth.Gif, 2016) and the decision ofthis and other cirautis citedtherein
Y\cld“r\i%pﬂgsa\ QFG‘CQQLS Nas, ot defect avetah ation c\am s o o
sinply by arf{culating agereral justification fora necdral process,
whenthere isa Sénua;n’e Issue of materal fact gsto whetherthe
ackion suastalken (n retali&tion forthe exercise of a Constihalioned
gt CQL.LD\;W:_} Bruce v. Yist, 351 F2d 1283,1287 (b Gr.2009).

The courts resoiutton of the PLRA a%qgfsﬁon issue 1sat odds
Witk Con;b*oﬂ'?rg precedent ofthe Su.iarerﬁe_ Courtand +he Ninth
Circuit Courk P\w:rgﬂwebtudm an Cruz 4o " show thak Lprison
OPFFCTC«JS] addre ssed on the merits his ol \eﬁo:ﬁons" fmpraparty
shifted Hhe burden of 'proof‘ ma PLRA affirmative defenseto
+he prfsoner‘ plafrﬁ?wﬁp, (n cordravertion of the well-establised

7.



REASONS FOR GRANTING THE PETITION

rule From Jones ard Albincs The prison’s memorandiim of +he Secand
level response +ta cruz’s cari evance noted +hat Cruz complained, at
least irthe inrerien conducted 10 connechion with his grievance,
Hatd afherhe compla:hed Cﬂ:ado'F‘(‘\\C@" Casilio, ancther inmate stam-—
med him tothe ground and broke his ribs and that he wuas dotd
Hrext OFFtcers Carritlo and Bermtancaudt ere Ser%h'r\g up Inmates
-{—Qﬁ'gm\,\,{—\-h him ,ERO77. The prisoN conducted a confiderdtal
inquiry Trto the allegadions. ERO78. Atthethird andfinal level of
reviewsHhis same confidential inqu§vngs Considered . EROSA. .
- Personnel mquxrses of Hhis nature are confidential and 7 wiil not
be discioseddo . « ethe inrrate Populq:hong or fothe appellart CCJU.Z_]
Id. _
- TRe panel decision violodes pr‘ecederr\'vw places +he burden of
esabl %'SH-r*g aprisoner’stailure fo exdanst administeakive remedies
onthe deferdant. AstHhe Caurt 15 aware,the vast m:\ori‘\'y of Pm'scﬂe\*s
areforcedto | §+i'3cxi—c:—‘+\c\°r— cwal ghts cases 1thout ccunsel, aswas
Hhe case urth Mr. Cruz inthe caurd below. See Marao Sc:h\cmge_r, |

Trends in Prisoner Lﬁ—ego:hon asthe PLRA Erters Adn_,dﬁwooc\ 5U.C.Irvipe
L.Rev.153,167 (2015 (as of zo2, Pr\ sonetr n cy\/‘\ R\%HS cases Fepreseﬂ'\')
ed themsekres nearly 95% of +he fime exceedmg the 26% prosercri‘e /
generad iy, for cwil L\%Sards in Fedem! Caudt by an enormaus| marsm)

Maoreover pro se prisoner hhsan‘e
cannat cordiich effective discov pg?/ erthers in;
because pRisaners

bealise of laaK Of legal SKIINS and in
th es are extrémly nevous abaut s\—\armc} informahon
soners. .

Margo schiangers, Thenaie Lsh:jcdmn, e Hanv. L. Rev. 555, 16 Czoos)
Evenif Cruz had sougH— N discovery Fhe coﬂ‘ﬁdc—:m%_mj mqujry conducted

3.



REASONS FOR GRANTING THE PETITION

M connechon with his fomake Sf}»i»e.j,vance, W is doubil iFthe defendant
witould have. produced i orthat the distriek cost Lo have ordered
Hat i be provided to cruz. Realishi catly s the cases in wuhich $nis infor-
nNehon 15 pro\nded js \when ap\am'h&‘F iS represerted by cameaet,and
Hhen only under a. protechve order al fcwmq Hhe (nformchion be prov(éeé
1o cannsel, Sy nSHothe pmboner p\an“'ﬁ:ﬂ See,eg.;Kerrv. W.S. Dish

Covirtfar the Northem Dist of Cms(oms%, 426U.9.394,398 G976)
(descr br’h_cj lower courPs prowtcd': ve order oJ\owth disclosure of
prison flles 4o aH'orr\eys and \nvesh 9@:}0@ C)n\y) TRe dilemma of a.
pfam’f‘rFF in+hi's a.stme—*ﬂ cal relahonshy P iHushrates the e)dce_p'hor\a!
inpoctance of this 1ssue infudure. cases— it 1S pagently un@rrts plase
the burden ona pro se prisonerto produce corfidential inforw-
adon regaud s"r\.a exhaustion of administrehve remcdi:asn and
the Coud shauwd grort rebean n3-§e carredthis error,
A uably,the evidence Cruz produced actiially, demonstrates
Aok hi's Smevamce included the assault in qumhm Tf sothentbhe
panel decision viol ates Reves v.Smith and $he similardedsion
kot teast seven other circuits . As nobed In Reyes, P4he state’s
iderests in administrative exhaustion have been served.” glo F3d
o 657, Therejs ro ré;zsor\ forthe “Jﬂ‘“" Srecu T Canets Justosthere
WRS O rea=sonforthe dishiat cenrtyto enforee bhe Prfsor\’s +imelin=—
ess rule for Pm'sor\er Sr{evonces € Hhe \or\»sc:rl\ itserf 3 notdesire
jode so. This Court shoultd Srctrﬁ“Hr\ '8 writ of Certioract ande

correctthese errors inthe ponel Aecision.

The C@ur%fskou_y,c} corveckthe pane\s de_Ctsrov\@h Cruiz's
Retaliation clafm ., Ths decision Hed Cma‘f:a;\ed’hsupp\y evid-
ence Yo supportthe " hecause of ”* elemest ts raoted in 1}s be -

9.



REASONS FOR GRANTING THE PETITION

Bi.eF, artalated by one member of Hhe panel ok onzl o.rsumen‘l-
but omithted from s Larithen dectsion yHat audh evidence must
be direck and cannctbe circumstantial . But Controlling precedent
fHnis CGourk holds otheruuise McCollum v, Califormig, Dept of
Correchons and Rehabildation, 647 £3d 870,882 (@h. Gt 20t (rohing
Yereetypes of acceplable oivaumstantial evidence fw:\udu?s proximity
{n-&‘éne)Cct{{rg A\\e\? VIranc 283 F.3d 10281077 W -G 2002)).
e Courtshaild ‘also Correck the panels decision regﬁxd\\hca%e,
legitimcte p%‘ogtbd 3@::1 Sement of a relaliakion closm TThe
anel mmp¥?¥dy %nc:red Cruz's evidence that Betmnaourt s other
seorches ofFh s cell resubled vh aorfiscaahen of rrany permtted drems, not-
Just contrakand < ER062 (legal papers;Ramily pictures). Cruz estab-
Wehed o dispuded 1ssue of rratenial fack puuth recjamk tothis ete -
ment, placngthe case squarely under the ‘%\o\dfna of sheghard .
Qi llen, 840 F3d 68¢, 692.(ath. Gr. 2010) and other aase of this and ather
crants cited therem , Guzs evidence Supparted an inferencethodthe
cell saades umdes‘sg:ed to seb upﬁ\ﬂ\n%:s be?ween other prisoners
and Cruz; rotrihe netdral. reasen arqued by Betoncourk:

*Tomades must be able to aomplain about staff; domg se proddes a
erucial éwa?:\nﬂ%‘cﬁe wikho are ina. pcx:§+forb-¥® andsethen! shednard
Vgsui\ien,sm F.2d @69%’93,'\—?‘\(3 Caut shaould Smn’v Yelweannj en oanc and
correctthe ponels deetsion o maxe Aeordnad” acicacum stanial evidence
15 allosed n P‘“‘Ksme—r retolichon cases _W\e Cé:\-u-l—ém\d Ao axrect
the ponels decisiondinok gnores Guzhs-ciranm storhal evidence
Hak the cell Searches conducted by Betancad mere nok-fora leg—

(v mats corredional 800-\ . | _

The ponel alse decided ;suk silentiothatthe intesviaw thed prisen

—~

A_Q .



REASONS FOR GRANTING THE PETITION

officials conduck i connectton mitha prnsons 3rfevor\c;e, dase nat
<enshiiute part ofthe ghe_ﬁdancc and will ok e <onsidered i dekermin-
\ng mibetherthe grievance uias exhausted This 1sthe only Loy Lo explatn
e pands determination thak Gruzk Smevor\ce Ad nck ailege‘-&‘oit
Betana it had orchestrated a,-%ﬁfsh-‘r \oeﬁwaen Cruz and ancther tamate?’
This Is afar inference +o be drasarn Fromthe. Simmary ‘S “—Ldﬁmet"‘ evsid-
ence. As nohed ahore jthe priscners second level resgonseto Gruzts
gﬁm Sred that. Gruz compl araed inthe intervrew ool a,g{;er
he comglained akout OFficer Casrille , ancther imade. stamyned him
—\—o%ea\-cund and broke his nbs ang Hhat he baas tald that OFficers
Cafﬁﬂo and Bedanecurt puere %e:k-‘rmﬁp—P inmedes ‘\JDJQ.SH: w it kim,
ERO?Z The incident i which Cruz’s cibs tuere broKen i's mentioned
inthe same sertence aste confisazhion of Cruzs feleviston St
both events that Gruz cz-.iieged ocedred on Mas, S,I&.Appiyfﬂg-'rhe
Hhe proper Summary judgrment standard ard drasaning all mferen-
ces infanor of Hhe non-rmoevach Craz did o I‘Eje:*Hhcd‘ Betancourt-sat
LLP“H’\C"F&é‘d’\h which anather inmote broke Cruz’s ribs.
Ak a minimun,the panel shauld Corvech s deciaisn on ad(h\n)m
Fve exhaustion and remand the case tothe distrnck court forfoct~
€ rdtan Pc:aavdmcj*\—he cordent of the confi derfal- inquiry conducted
by-+he prison inresponse o Cu=’s gmevcnc:e: T s unfairto placethe
burden on Gruz do preduce Hhis lr‘r&r‘rf\o:tton , and this (sthe only, Woy
it uiileveriruly be Know whether orison officials € addressed on'H\c
ments ECru.z’s_} aﬂcga:hon or v?%e.y orly G_PP\\ed a_bare v
Mo show that Hhey only d\d“\’hefr’ Paust 1N d\chnd\r\ch
he ez Aid net. The record WAl show thod their wos a
E;]emuwx\le Moden al dispute

(41 )



FoR alithe reasons sa Staked, the petitioner Sartiagd Gruz
dose pray Hhok Phe Honorable Conrk FOr the SUPREME COURT
OF THE UNIED STATES o ke rohce Hhattheir is an tssue of Losy
Hrad needsHo be deaided by Hais court o reversev\he_declswa

| of Hhe Unided S—‘—o:}es CaLrﬁ-dFAppeal For the NiN'H‘\ Civevt.

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully su rmi’cted,

SANTIAGO CRWZ, -

Date: 22



