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QUESTIONS PRESENTED 

 Whether the concurrent sentence doctrine applies to challenges to 

federal sentences when there is no challenge to a conviction. 

 Whether the concurrent sentence doctrine applies to federal 

postconviction motions. 
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1 

PETITION FOR A WRIT OF CERTIORARI 

 Petitioner Franco Nicholas Padgett respectfully petitions this Court for 

a writ of certiorari to review the judgment of the United States Court of 

Appeals for the Eleventh Circuit. 

OPINIONS BELOW 

 The opinion of the Eleventh Circuit Court of Appeals, App., infra, 1a-

10a, is not reported.   

 The district court’s judgment was filed on March 24, 2017, in the 

United States District Court, Northern District of Florida (Tallahassee).  

App., infra, 11a. 

JURISDICTION 

 The judgment of the court of appeals was entered on October 24, 

2019.  The time to file a petition was extended to March 22, 2020. The 

jurisdiction of this Court is invoked under 28 U.S.C. 1254(1).   
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STATEMENT OF THE CASE 

 The decision below involved the concurrent sentence doctrine in the 

context of a 2255 motion. 

 1. Petitioner is a federal prisoner on supervised release following a 

92-month sentence for conspiracy to steal controlled substances from a 

pharmacy (Count 1), and aiding and abetting possession with intent to 

distribute controlled substances, in connection with a burglary of a pharmacy 

(Count 2).  App., 2a. 

 2. In 2014, petitioner filed an amended 2255 motion to vacate his 

sentence.  App., 2a. 

 3. Petitioner argued that, without jury findings as to the controlled 

substances in Count 2, the court could not have sentenced him above the 

statutory maximum.  Petitioner claimed that his appellate counsel was 

ineffective for failing to raise this claim on appeal.  App., 3a.  

 4. The magistrate judge issued a report and recommendation 

recommending that the district court deny petitioner’s 2255 motion.  The 

magistrate judge concluded that, had appellate counsel raised this issue on 

direct appeal, petitioner arguably would have been entitled to resentencing 

on Count 2.  App., 3a-5a. 

 5. The magistrate judge concluded that petitioner was not entitled 
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to relief because of the uncertainty about the concurrent sentence doctrine.  

Petitioner had concurrent sentences on each count.  A reduction in his 

sentence on Count 2 would have had no effect on the length of his sentence 

absent any guideline recalculation.  App., 5a. 

 6. The district court adopted the recommendations in the 

magistrate’s report and denied petitioner’s 2255 motion.  App., 6a., 11a. 

 7. The Eleventh Circuit granted a certificate of appealability on 

the issue of whether the district court erred in applying the concurrent 

sentence doctrine to deny petitioner’s 2255 motion.  The Eleventh Circuit 

affirmed the district court.  App., 2a. 

 8. The Eleventh Circuit explained that the concurrent sentence 

doctrine provides that, where a defendant is given concurrent sentences on 

several counts and the conviction on one count is found to be valid, an 

appellate court need not consider the validity of the convictions on the other 

counts.  App., 7a.   

 9. The Eleventh Circuit further stated that it had recognized its 

discretion to decline to review not only convictions with concurrent 

sentences, but also sentencing errors under the doctrine.  App., 7a. 
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REASONS FOR GRANTING THE PETITION 

 The Court should grant certiorari to address the concurrent sentence 

doctrine.  The concurrent sentence doctrine was relied upon in this case to 

permit the courts to avoid addressing petitioner’s challenge to his sentence. 

I. There is a conflict among the courts of appeals about the 

 concurrent sentence doctrine 

 

 A. Background of the concurrent sentence doctrine 

 The concurrent sentence doctrine was addressed by this Court in 

Benton v. Maryland, 395 U.S. 784, 786-87 (1969).  This Court heard oral 

argument on questions about double jeopardy.  Then this Court realized that 

the existence of a concurrent sentence on the burglary count might prevent 

the Court from reaching the double jeopardy issue.  This Court scheduled the 

case for reargument, which was limited to the question as to whether the 

concurrent sentence doctrine had continuing validity. 

 Justice Marshall explained that “[t]he ‘concurrent sentence doctrine’ 

took root in this country quite early, although its earliest manifestations 

occurred in slightly different contexts.”  Id. at 788.  In Locke v. United 

States, 7 Cranch 339 (1813), Chief Justice John Marshall did not consider 

Locke’s challenges to all 11 counts.  He declared, “The Court however, is of 

opinion, that the 4th count is good, and this renders it unnecessary to decide 



 
 

 

5 

on the other.”  Id. at 344. 

 Justice Marshall noted that “[t]he concurrent sentence doctrine has 

been widely, if somewhat haphazardly, applied in this Court’s decisions.”  

Further, “[o]ne can search through these cases, and related ones, without 

finding any satisfactory explanation for the concurrent sentence doctrine.”   

Id. at 789.  The holding in Benton about the concurrent sentence doctrine 

was that “there is no jurisdictional bar to consideration of challenges to 

multiple convictions, even though concurrent sentences were imposed.”  Id. 

at 791.  

 In Ray v. United States, 481 U.S. 736 (1987) (per curiam), this Court 

granted certiorari to review the role of the concurrent sentence doctrine in 

the federal courts.  Id. at 737.  However, this Court concluded that the 

sentences were not concurrent because there was a special assessment for 

each of the three convictions.  The matter was remanded to consider 

petitioner’s challenge to the second possession conviction.  Id.  Thus, it 

appears that this Court did not have the opportunity to review the role of the 

concurrent sentence doctrine in federal courts. 

 In a recent Eighth Circuit opinion, Judge Morris Sheppard Arnold in 

dissent described the complications relating to the concurrent sentence 

doctrine. Oslund v. United States, 944 F.3d 743, 748 (8th Cir. 2019) (Arnold, 
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J., dissenting).  Judge Arnold noted that, during the late twentieth century, 

the concurrent-sentence doctrine fell out of favor.  The court “essentially 

restricted the doctrine to a point that it rarely had any application.”  He 

explained that the Supreme Court decision in Ray “had the practical effect of 

eliminating the doctrine from challenges to concurrent convictions.”  Other 

courts refused outright to apply the doctrine under any circumstance.  United 

States v. DeBright, 730 F.3d 1255, 1256 (9th Cir. 1984) (en banc).  Oslund, 

944 F.3d at 748. 

 The Second Circuit noted that “Ray is understood to have ‘abolished 

the [concurrent sentence] doctrine for direct review of federal convictions.’  

7 Wayne R. LaFave et al., Crim. Proc. 27.5(b) (4th ed.).”  Dhinsa v. Krueger, 

917 F.3d 70, 76 n. 4 (2d Cir. 2019). 

 A 1988 law review article asked whether the concurrent sentence 

doctrine may have died after Ray.  Anne S. Emanuel, The Concurrent 

Sentence Doctrine Dies a Quiet Death—Or Are the Reports Greatly 

Exaggerated?, 16 FLA. ST. U. L. REV. 269 (1988). The doctrine concerned 

a defendant’s challenge to any convictions on additional counts which had 

concurrent sentences with an affirmed conviction.  The author described the 

doctrine as a “judicially created rule of federal criminal procedure.”  Further, 

the author asserted that the doctrine “arose when the United States Supreme 
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Court made a curious leap of logic from a questionable, if well-established 

rule, to a tenuously related doctrine founded on a troublesome assumption.”  

Id. at 269-70 (footnotes omitted). 

B. Present status of the concurrent sentence doctrine 

 The status of the concurrent sentence doctrine changed after this 

Court’s decision in Ray.  The lower courts have commented on the effect of 

the Ray holding on the concurrent sentence doctrine.  The Tenth Circuit 

explained, in United States v. Harris, 695 F.3d 1125, 1139 (10th Cir. 2012), 

that “Ray effectively abolished the concurrent-sentence doctrine” in cases 

challenging multiple federal convictions, because each conviction has a 

special assessment. 

 The Fourth Circuit recently discussed the concurrent sentence doctrine 

in United States v. Charles, 932 F.3d 153 (4th Cir. 2019).  The “concurrent 

sentence doctrine” was described as “authoriz[ing] a court to leave the 

validity of one concurrent sentence unreviewed when another is valid and 

carries the same or greater duration of punishment so long as there is no 

substantial possibility that the unreviewed sentence will adversely affect the 

defendant …”  Id. at 155 (emphasis in original). 

The court explained that the issue presented turned on the proper 

understanding of the concurrent sentence doctrine and whether the doctrine 
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allowed the court to leave unreviewed the challenge to the firearm sentence.  

Id. at 158. 

 The First Circuit mentioned the doctrine in a footnote in a recent 

opinion.  In United States v. Takesian, 945 F.3d 553, 563-65, n. 10 (1st Cir. 

2019), the court addressed a challenge to a jury instruction on an obstruction 

count.  The footnote at note 10 was described as a “side note.”  The 

appellant had argued that the concurrent sentence doctrine did not apply and 

the government did not challenge that argument.  The footnote concluded: 

“And so we say no more about the concurrent-sentence doctrine.” 

 C. The concurrent sentence doctrine now is used in the  

review of sentences, not convictions 

 

 The concurrent sentence doctrine has new vitality after Ray.  It now is 

being relied upon in the review of sentences, not convictions.  Even though 

it is still called the “concurrent sentence doctrine,” the doctrine is now 

something entirely different than the previous doctrine (with the same name) 

that concerned challenges to federal convictions. 

 The Fourth Circuit, in United States v. Charles, 932 F.3d 153 (4th  Cir. 

2019), pointed out that the concurrent sentence doctrine cannot be used to 

avoid reviewing the validity of one of a defendant’s convictions.  However, 

the doctrine can be used as a species of harmless-error review to challenge a 
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sentence where there is a valid sentence of equal or greater duration that runs 

concurrently.  Id. at 160 (emphasis in original). 

 The Eleventh Circuit in United States v. Bradley, 644 F.3d 1213, 1293 

(11th Cir. 2011), cited United States v. Fuentes-Jimenez, 750 F.2d 1495, 

1497 (11th Cir. 1985), for the definition of the concurrent sentence doctrine.  

“The concurrent sentence doctrine provides that, if a defendant is given 

concurrent sentences on several counts and the conviction on one count is 

found to be valid, an appellate court need not consider the validity of the 

convictions on the other counts.”  Only when the defendant would suffer 

“adverse collateral consequences from the unreviewed conviction” does the 

doctrine not apply. 

 In Bradley, Bradley III challenged his sentences on Counts 3 and 54. 

[There is also an appellant named Bradley, Jr.]  Applying the concurrent 

sentence doctrine, the Eleventh Circuit declined to review this matter.  The 

court upheld Bradley III’s sentence in its entirety.  Id. at 1293-94.  

 It should be noted that the Bradley court used a definition of the 

concurrent sentence doctrine that concerned review of the validity of 

convictions.  Even though the doctrine applied to the review of the validity 

of convictions, the Bradley court used the doctrine to decline to review 

Bradley III’s challenge to his sentences on Counts 3 and 54. 
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 The Eighth Circuit recently explained that the concurrent sentence 

doctrine “allows courts to decline to review the validity of a concurrent 

sentence when a ruling in the defendant’s favor ‘would not reduce the time 

he is required to serve’ or otherwise ‘prejudice him in any way.’”  Eason v. 

United States, 912 F.3d 1122, 1123 (8th Cir. 2019) (quoting United States v. 

Olunloyo, 10 F.3d 578, 581 (10th Cir. 1993)). 

 The Eason court noted that ”[e]arly cases considering the doctrine 

involved challenges to one or more concurrent convictions, for example, for 

violation of the Double Jeopardy Clause, and courts struggled to define the 

minimal level of prejudice that would preclude application of the concurrent 

sentence doctrine.  See Benton v. Maryland, 395 U.S. 784, 787-93, 89 S.Ct. 

2056, 23 L.Ed.2d 707 (1969)).” Eason, 912 F.3d at 1123 (emphasis in 

original). 

 The Eason court pointed out that the early cases involved challenges 

to convictions.  However, the court then found that the concurrent sentence 

doctrine applies to a 28 U.S.C. 2255 motion that challenges only the validity 

of a concurrent sentence.  The doctrine applies unless a ruling in the 

defendant’s favor would reduce the time he is required to serve or otherwise 

prejudice him in any way.  Id.  The Eason Eighth Circuit court relied upon 

the holding of the Eleventh Circuit in United States v. Bradley, 644 F.3d at 
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1293-94. 

 The Tenth Circuit noted in United States v. Harris, 695 F.3d at 1139, 

that the holding in Ray did not eliminate the applicability of the doctrine 

where a defendant challenges the sentence and not the conviction.  In 

Harris, 695 F.3d at 1140, the 10th Circuit declined to address a challenge to 

the RICO sentence.  The court explained that the defendant would still have 

to serve his wire fraud sentence, so he would suffer no prejudice. 

 D. The doctrine is now used in motions to vacate sentences 

 The revised “concurrent sentence doctrine” is now used in the context 

of postconviction motions to vacate sentences.  This Court’s decision in 

Johnson v. United States, 135 S.Ct. 2551, 2557 (2015), held that the residual 

clause in the Armed Career Criminal Act (ACCA), 18 U.S.C. 924(e), was 

unconstitutionally vague. This Court’s decision has resulted in many cases 

challenging ACCA-related sentences.  As a result, there have been questions 

about the application of the concurrent sentence doctrine when challenging 

sentences after Johnson. 

 A Washington district court noted in a 2016 opinion that “[o]nly the 

11th Circuit has extended the doctrine to the post-Johnson 2255 context.”  

United States v. Beckham, 202 F.Supp.3d 1197, 1202 (E.D. Wa. 2016).  The 

district court in Beckham rejected the application of the concurrent sentence 
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doctrine on the facts of that case.  The court held that, given the imposition 

of an unlawful sentence, the options open to the court are to resentence or 

correct the sentence.  The court ordered resentencing on both offenses, 

because the sentencing scheme had been disrupted by the unlawful ACCA-

enhanced sentence.  Id. at 1203. 

 In In re Williams, 826 F.3d 1351, 1357 (11th Cir. 2016), the Eleventh 

Circuit denied the application for a successive 2255, explaining that 

Williams had not demonstrated that he would benefit from Johnson on his 

ACCA-enhanced firearm sentence for Count 3.  He received a concurrent 

mandatory life sentence on Count 1 that was unrelated to his ACCA status 

and unaffected by Johnson.  The court cited the concurrent sentence doctrine 

and the decision in Bradley, which was a direct appeal and which predated 

Johnson.  Id. at 1356. 

 The Eleventh Circuit again considered the concurrent sentence 

doctrine in In re Davis, 829 F.3d 1297, 1299 (11th Cir. 2016).  The court 

cited the recent Williams decision and the concurrent sentence doctrine, 

noting that a Johnson application can be denied. 

 The court explained that “Williams does not apply here.”  The judge’s 

sentencing decision was informed by Davis’s ACCA designation and Davis 

may have suffered adverse collateral consequences if his ACCA sentence 
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was unlawful. The court granted the application for permission to file a 

successive 2255 motion.  Id. at 1299-1300. 

 In dissent, Judge Julie Carnes discussed Williams and explained that, 

even if Davis’s ACCA sentence were reduced, he would still be serving the 

same 327 months.  Id. at 1300.  

 The dissent by Judge Carnes is a stark example of the potential failing 

of the concurrent sentence doctrine when it is used to deny a 2255 motion.  

Judge Carnes wrote that “Davis is serving a concurrent 327-month sentence 

for which Johnson offers him no relief and that is unaffected by any error in 

the ACCA-designation, meaning that even if his ACCA sentence is reduced, 

Davis will still be serving the same 327 months.”  Id. at 1300 (footnote 

omitted). 

 A review of the docket in the Davis case [App., 12a-16a] shows that 

an order granting the 2255 motion on remand was signed by Chief Judge 

Moore on September 5, 2018.  Davis was resentenced on November 27, 

2018.  Davis was resentenced on Counts 1 and 2 to concurrent 150-month 

sentences.  The previous sentence had been concurrent 327-month sentences.  

The 60-month consecutive sentence on Count 3 was unchanged.  Thus, the 

sentence Davis had initially received for Counts 1 and 2 was reduced at 

resentencing by 177 months, which is 14.75 years.  The concurrent sentence 
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doctrine should not be used to prevent reconsideration of sentences in the 

context of a 2255 motion. 

 The Eighth Circuit has recently addressed the revised “concurrent 

sentence doctrine” in reviewing motions to vacate sentences after Johnson. 

In Eason, 912 F.3d at 1123, the Eighth Circuit referred to the Eleventh 

Circuit’s holding in Bradley.  The court held that speculation about adverse 

collateral consequences should not preclude courts from applying this useful 

rule.  Thus, the court agreed with the district court’s decision to deny 

successive 2255 relief based on the discretionary concurrent sentence 

doctrine.  Eason, 912 F.3d at 1124. 

 The Eighth Circuit has addressed this issue in other recent cases, 

citing Eason.  In Smith v. United States, 930 F.3d 978, 980 (8th Cir. 2019), 

the court affirmed the district court’s reliance on the concurrent sentence 

doctrine to deny sentencing relief. 

 Judge Kelly dissented, writing that “the court leaves in place a 

sentence that all agree is unlawful.”  The statutory maximum for the ACCA 

count is 120 months’ imprisonment, but Smith received a sentence of 220 

months. Judge Kelly noted that the court relied on the concurrent sentence 

doctrine.  In Judge Kelly’s view, that doctrine was inapplicable.  Further, if 

the case would be remanded for resentencing, it would be possible for the 
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district court to sentence Smith to a shorter term of imprisonment.  Smith, 

930 F.3d at 982-83. 

 Another recent Eighth Circuit case discussed the concurrent sentence 

doctrine.  In Oslund v. United States, 944 F.3d 743, 745 (8th Cir. 2019), the 

court authorized Oslund to challenge his ACCA status.  The district court 

denied the successive 2255 motion based on the concurrent sentence 

doctrine.  The Eighth Circuit concluded that the district court did not err in 

applying the concurrent sentence doctrine.  Id. at 748. 

 Judge Morris Sheppard Arnold dissented.  He noted that he could not 

say that the sentence Oslund challenged would not otherwise prejudice him, 

even if the district court would not reduce his sentence.  Judge Arnold 

explained that he disagreed that the court “should apply what has come to be 

called the concurrent-sentence doctrine.”  Judge Arnold would have either 

reached the merits of the appeal or vacated the sentence.  Id. at 748. 

 Judge Arnold further emphasized that, after a 1993 decision, “our 

court apparently went a quarter of a century before issuing another published 

opinion discussing this moribund doctrine in any meaningful detail.”  He 

noted that the Eighth Circuit had reinvigorated the doctrine under the limited 

circumstances presented in Eason and Smith.  He then asserted that “I do not 

believe we should expand the doctrine as the court does here beyond where 
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we left it decades ago.”  Judge Arnold concluded by declaring that he saw no 

reason why the court should not just vacate Oslund’s sentence.  Id. at 749. 

 The Fourth Circuit has recently affirmed reliance upon the concurrent 

sentence doctrine in the context of a 2255 motion.  In United States v. 

Charles, 932 F.3d 153, 156, 162 (4th Cir. 2019), the court affirmed the 

district court’s application of the concurrent sentence doctrine in declining to 

review the firearm sentence.  The collateral consequences posited by Charles 

rested on unrealistic speculation.  However, the court remanded the case to 

allow the district court to consider arguments about a sentence reduction in 

light of the recently-enacted First Step Act. 

 The court noted that the impact of the First Step Act had not been 

considered by the district court.  If the district court on remand finds that a 

reduction in the drug-trafficking sentence is warranted under the First Step 

Act, then the district court could consider the merits of Charles’s 2255 

motion challenging the firearm sentence.  Thus, it appears that, even though 

the Fourth Circuit affirmed the district court’s use of the concurrent sentence 

doctrine in declining to review the firearm sentence, there is a possibility 

that the district court will consider the merits of the 2255 motion challenging 

the firearm sentence. Id. at 162. 
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II. The questions presented are important and warrant review 

 This Court has previously endeavored to address the concurrent 

sentence doctrine, both in Benton and in Ray.  However, the doctrine has 

now been altered into a different shape that concerns challenges to sentences 

and not to convictions.  The doctrine now permits a court to leave the 

validity of an ACCA sentence unreviewed.  Thus, courts can rely upon the 

concurrent sentence doctrine, as now formulated, to refuse to address 

potentially unlawful sentences. 

The concurrent sentence doctrine as presently used may still have the 

same name, but it is not the doctrine that was described in Benton.  Instead 

of concerning the review of multiple convictions, the doctrine now is used to 

avoid review of sentencing issues and the length of sentences. 

 The Davis case provides a stark example of why the concurrent 

sentence doctrine should not be applied to challenges to sentences, including 

postconviction motions based on Johnson.  The Eleventh Circuit remanded 

the case in Davis.  Davis was subsequently resentenced and his concurrent 

327-month sentences were reduced to 150-months.  There would have been 

great unfairness if the concurrent sentence doctrine had been used to prevent 

the review of Davis’s sentences and the subsequent resentencing to a much 

lower term of imprisonment. 
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 Moreover, the dissent of Judge Julie Carnes is noteworthy.  In dissent, 

Judge Carnes explained that, even if Davis’s ACCA sentence would be 

reduced, he would still be serving the same 327 months.  Davis, 829 F.3d at 

1300. That assumption or conclusion by Judge Carnes that Davis would still 

be serving the same 327 months was clearly incorrect.   

Appellate judges should not speculate whether a resentencing would 

benefit a defendant.  Instead, the matter should be remanded to permit the 

district court to address challenges to sentences.  There is the possibility that, 

upon resentencing, the defendant will receive a lower sentence.  Further, the 

result of resentencing could include the release of the defendant from 

imprisonment. There are numerous possibilities of positive consequences for 

the defendant if the courts address the challenges to sentencing. 

Justice Marshall noted that “[t]he concurrent sentence doctrine has 

been widely, if somewhat haphazardly, applied in this Court’s decisions.”  

Further, “[o]ne can search through these cases, and related ones, without 

finding any satisfactory explanation for the concurrent sentence doctrine.”   

Benton, 395 U.S. at 789.   

 The concurrent sentence doctrine lacks “any satisfactory explanation” 

for its origin and scope.  It is now being used to deny review of challenges to 

sentences, rather than to convictions.  This new version of the concurrent 
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sentence doctrine has added to the confusion about the doctrine and serves 

as an impediment to courts’ reviews of sentences after Johnson. The Court 

should grant the petition for certiorari and hold that the concurrent sentence 

doctrine should not be used to limit or restrict the courts’ duties to review 

challenges to sentences. 

CONCLUSION 

 The petition for a writ of certiorari should be granted.   

      Respectfully submitted, 

      /s/  Elaine Mittleman 

      Elaine Mittleman 

      2040 Arch Drive 

      Falls Church, VA  22043 

      elainemittleman@msn.com 

      (703) 734-0482 

      (202) 297-2338  cell phone 

      Counsel of Record for Petitioner 
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