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Jorge A. Martinez, a pro se federal prisoner, moves this court for a certificate of 

appealability (“COA”) to pursue his appeal of (1) the district court’s judgment denying his motion 

to vacate, set aside, or correct his sentence filed under 28 U.S.C. § 2255 and (2) the district court’s 

order denying his post-judgment motion for leave to file a supplement to his motion to vacate. 

Martinez also moves for leave to proceed in forma pauperis on appeal. •

In 2006, a jury convicted Martinez of eight counts of distribution of controlled substances, 

21 U.S.C. § 841(a)(1), (b)(1)(C); fifteen counts of mail fraud, 18 U.S.C. § 1341; ten counts of wire 

fraud, 18 U.S.C. § 1343; twenty-one counts ofhealth care fraud, 18 U.S.C. § 1347; and two counts 

of health care fraud resulting in death, 18 U.S.C. § 1347. He was sentenced to an effective term 

of life in prison. While his case was on direct appeal, Martinez filed a motion, for a new trial, 

which the district court denied. This court then affirmed Martinez’s convictions and sentence. 

United States v. Martinez, 588 F.3d 301 (6th Cir. 2009). Martinez did not challenge the denial of 

his motion for a new trial on direct appeal.

In 2011, Martinez filed a motion to vacate, set aside, or correct his sentence under 28 U.S.C. 

§ 2255 that was over 600 pages long. The district court dismissed the motion on the ground that

I
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it exceeded the page limit set forth in its local rules. This court, however, vacated the district 

court’s order and remanded the case so that Martinez could be afforded an opportunity to refile a 

compliant motion. Martinez v. United States, No. 11-4418 (6th Cir. June 9, 2014) (order).

In 2014, Martinez filed a new § 2255 motion, again containing over 600 pages. The district 

court granted the government’s motion to strike Martinez’s § 2255 motion on the ground that the 

motion again exceeded the district court’s page limit, but it gave him another opportunity to refile 

a compliant motion. United States v. Martinez, Nos. 4:11 CV 2348, 4:04 CR 430, 2014 WL 

5162641, at *4-5 (N.D. Ohio Oct. 14, 2014). Martinez failed to do so, and the district court 

therefore dismissed Martinez’s § 2255 motion with prejudice on the ground that he had not timely 

refiled a compliant § 2255 motion. In the same order, the district court advised that “[n]o further 

filings under 28 U.S.C. § 2255 will be accepted from [Martinez].” This court affirmed, holding 

that the district court had properly dismissed Martinez’s § 2255 motion for failure to comply with 

the page limitations set forth in its local rules. Martinez v. United States, 865 F.3d 842 (6th Cir. 

2017), cert, denied, 138S.Ct. 1036(2018). The district court thereafter denied Martinez’s motion 

to reopen his § 2255 proceedings. The district court and this court each denied Martinez a COA. 

Martinez v. United States, No. 17-3989 (6th Cir. Feb. 26, 2018) (order).

Martinez then filed a motion for relief under Rule 60(d)(1) and (3) of the Federal Rules of 

Civil Procedure. The district court denied the motion, reasoning that, because it sought to vacate 

Martinez’s sentence, Martinez had to follow the requirements of § 2255 and could not circumvent 

those requirements by filing under Rule 60(d). Thereafter, the district court denied Martinez’s 

motion for reconsideration and declined to issue a COA. This court also denied Martinez a COA. 

Martinez v. United States, No. 18-3572 (6th Cir. Nov. 30,2018) (order).

Martinez also filed two motions for authorization to file a second or successive § 2255 

motion to vacate. This court denied each motion as unnecessary, reasoning that his prior § 2255 

motions were never adjudicated on the merits. In re Martinez, No. 18-3843 (6th Cir. Jan. 7,2019) 

(order); In re Martinez, No. 18-3389 (6th Cir. Aug. 23, 2018) (order).
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He claims that: (1) he is actually innocent
v. United States,

Martinez then filed the present motion to vacate.
of his two convictions for health care fraud resulting in death in view of Barrage

violated when the district court admitted the
571 U S 204 (2014); (2) his due process rights were 
testimony of Dr. Loweil Douglas Kennedy, an “unqualified” expert; (3) pursuant to Nelson v, 

Colorado, 137 S. C. 1249 (2017). his due process rights were violated when the sentencng court 

found that he caused $60 million in losses because the indictment charged him with causmg only 

$46 000 in losses; and (4) them was a "retroactive misjoinder” with a “prejudicial sp.llover effect

due to unreliable evidence.”
and declined to issue a CO A, reasoning that Martinez’s 

procedurally defaulted, lacked merit, or were already
The district court denied the motion

adjudicated on
claims were untimely, were

direct appeal.
pplement his § 2255 motion, seeking to support his

article dated May
Martinez then filed a motion to su

allegedly newly discovered evidence—namely, a newspaper
moot and as not presenting any new evidence

claims based on
The district court denied the motion as29, 2018.

that is relevant to Martinez s
In his motion for a COA, Martinez reiterates the four claims raised in his motion to vacate.

Martinez does not challenge the district court s

case.

denial of his motion to supplement, any 

on appeal. See Jackson v. United States,
Because

gument that the denial was in error has been forfeited 

45 F. App’x 382, 385 (6th Cir. 2002) (per curiam).
ar

bstantial showing of the denial of a 

satisfies this standard by 

with the district court’s resolution of his 

adequate to deserve

“a suA COA may issue only if a petitioner makes

U.S.C. § 2253(c)(2). “A petitionerconstitutional right.” 28
demonstrating that jurists of reason could disagree

that jurists could conclude the issues presented are
constitutional claims or

........ encouragement to proceed further.” Miller-El v..... ... .... .......................... . _..... ...
habeas corpus petition is denied on procedural grounds, the petitioner must show “that junstso

would find it debatable whether the petition states a valid claim of the dental o a .

Cockrell, 537 U.S. 322. 327 (2003). When a

reason
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constitutional right and that jurists of reason would find it debatable whether the district court was 

correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Reasonable jurists would not debate the district court’s procedural ruling that Martinez’s 

§ 2255 motion is untimely. Federal prisoners have a one-year limitations period in which to file a 

§ 2255 motion. The limitations period generally begins to run when a prisoner’s conviction 

becomes final. 28 U.S.C. § 2255(f)(1); Johnson v. United States, 246 F.3d 655, 657 (6th Cir. 

2001). Here, Martinez’s conviction became final on November 3,2010, when the Supreme Court 

denied his petition for writ of certiorari that he filed after this court affirmed his conviction on 

direct appeal. Clay v. United States, 537 U.S. 522, 527 (2003). Martinez, however, argues that 

his § 2255 motion should be deemed timely because he preserved his claims within one year of

when this court made Barrage retroactively applicable to cases on collateral review and within
/

one year of the Supreme Court’s decision in Nelson. Under § 2255(f)(3), the one-year statute of 

limitations runs from “the date on which the right asserted was initially recognized by the Supreme 

Court, if that right has been newly recognized by the Supreme Court and made retroactively 

applicable to cases on collateral review.” 28 U.S.C. § 2255(f). The Supreme Court has clarified 

that the limitations period starts from the date on which a right is initially recognized, not the date 

on which a right is made retroactive. See Dodd v. United States, 545 U.S. 353, 357 (2005).

The district court rejected Martinez’s argument that his motion is timely in view of Barrage 

and Nelson. No reasonable jurist could disagree: Barrage was decided in 2014, see Burrage, 571 

U.S. at 204, and Nelson was decided on April 19, 2017, see Nelson, 137 S. Ct. at 1249; Martinez, 

however, did not file the present § 2255 motion until March 2019—more than one year after 

Burrage and Nelson were decided. Reasonable jurists therefore would agree that Martinez’s 

motion to vacate is time-barred.

Even if this court were to accept Martinez’s argument that his Nelson claim raised in his 

• motion to vacate was timely filed on April 16, 2018—the date on which he filed his first motion 

for authorization to file a second or successive § 2255 motion, in which Martinez raised his Nelson 

claim—Nelson does not entitle Martinez to relief because it is wholly irrelevant to Martinez’s case.
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I In Nelson, the Supreme Court held that Colorado’s Compensation for Certain Exonerated Persons 

statute violated the due process rights of two individuals who sought refunds of court costs, fees, 

and restitution paid before their convictions were reversed and vacated because it required them 

to prove their innocence in order to obtain a refund. Id. at 1254-55. But none of Martinez’s 

convictions have been reversed or vacated. Therefore, Martinez’s Nelson claim does not deserve 

encouragement to proceed further.

Absent equitable tolling—which Martinez does not argue applies here—the only gateway 

for review of an otherwise time-barred claim is a showing of actual innocence. See McQuiggin v. 

Perkins, 569 U.S. 383, 386 (2013). A credible claim of actual innocence “requires [a] petitioner 

to support his allegations of constitutional error with new reliable evidence—whether it be 

exculpatory scientific evidence, trustworthy eyewitness accounts, or critical physical evidence-— 

that was not presented at trial.” Schlup v. Delo, 513 U.S. 298, 324 (1995).

Here, Martinez maintains that, pursuant to Burrage, he is actually innocent of his two 

convictions under § 1347 for health care fraud resulting in death because the evidence did not show 

that he actually caused the death of the two decedents. In Burrage, the Supreme Court held that, 

where use of a drug distributed by the defendant is not an independently sufficient cause of the 

victim’s death, the defendant is not subject to the penalty enhancement provision of § 841(b)(1)(C) 

unless such use is a “but-for” cause of the death. 571 U.S. at 218-19.

The district court reasoned that Martinez is not actually innocent in view of Burrage 

because his § 1347 convictions were upheld under the “proximate cause” standard of 18 U.S.C.

§ 242—not the “but-for” standard of § 841(b)(1)(C), as in Burrage—and the proximate causation 

standard under § 242 is stricter than the but-for causation standard set forth in Burrage. See 

Martinez, 588 F.3d at 317-23. Reasonable jurists could not disagree. See Burrage, 571 U.S. at 

211 (characterizing the “but-for” causation standard as “the minimum requirement for a finding of 

-• causation-when a crime is defined in terms of conduct causing a particular result,” as .is the case 

here (quoting ALI, Model Penal Code § 2.03, Explanatory Note (1985))).

i ■
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# ■ Moreover, although not addressed by the district court, Martinez’s 'jury instructions 

comported with Burrage. The jury instructions provided that, to convict Martinez under § 1347, 

the jury was required to find that his health care fraud was the “proximate or direct cause” of the 

decedents’ deaths, and according to the jury instructions, “proximate or direct cause exists where 

the acts of the Defendant in committing health care fraud in a natural and continuous sequence 

directly produces the deaths and without which they would have not occurred.” Martinez, 588 

F.3d at 318 n.5 (emphasis added). In other words, notwithstanding that the instructions used the 

term “proximate,” the jury could convict Martinez only if it found that “without” his fraud—i.e., 

“but-for” his fraud—the decedents’ deaths “would not have occurred.” Because “[jjurors are 

presumed to follow instructions,” United States v. Harvey, 653 F.3d 388, 396 (6th Cir. 2011), the 

jury here necessarily found that the decedents would not have died absent—“but-for”—Martinez’s 

health care fraud. This accords with Burrage. See United States v. Volkman, 797 F.3d 377, 392- 

93 (6th Cir. 2015) (holding that a jury instruction comported with Burrage when it provided that, 

to show that a death resulted from the defendant’s conduct, “the government must prove beyond a 

reasonable doubt that the death would not have occurred had the mixture and substance containing 

a detectable amount of oxycodone, a Schedule II controlled substance dispensed by defendant, not 

been ingested by the individual”). Martinez therefore cannot show that the untimeliness of his 

' - motion to vacate is excused by his actual innocence in view of Burrage.

Reasonable jurists also could not debate the district court’s rulings that Martinez’s untimely 

claims were procedurally defaulted, cannot be relitigated, or lack merit. First, Martinez failed to 

raise on direct appeal his claim that Dr. Kennedy’s psychiatric illnesses rendered him unfit to 

testify as an expert at trial. Because Martinez offers no argument that cause and prejudice excuse 

his default for failing to raise this claim on direct appeal, and because he has not demonstrated that 

he is actually innocent, no reasonable jurist could debate the district court’s rejection of Martinez’s

.... .expert-testimony claim. See Bousley v. United States, 523 U.S, 614, 622-23 (1998). Second, no

jurist of reason could debate the district court’s rejection of Martinez’s amount-of-losses claim 

because it has already been considered and rejected by this court on direct appeal, see Martinez,

£
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588 F.3d at 326-27, and Martinez has not shown any “highly exceptional circumstances” that 

would permit him to relitigate this claim. Jones v. United States, 178 F.3d 790, 796 (6th Cir. 

1999). Finally, reasonable jurists would agree with the district court’s rejection of Martinez’s 

misjoinder-and-spillover claim as meritless in view of Martinez’s failure to show the requisite 

compelling prejudice or bad faith. See United States v. Daniels, 653 F.3d 399,414 (6th Cir. 2011).

Accordingly, the court DENIES the motion for a COA and DENIES as moot the motion 

for leave to proceed in forma pauperis.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk

1
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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

JORGE A. MARTINEZ,

Petitioner-Appellant,

)
)
)
)v. ) order
)

UNITED STATES OF AMERICA 

Respondent-Appellee.

)
)
)
)

Before: SUHRHEINRICH, COOK, and READLER, Circuit Judges.

Jorge A. Martinez, petition*; for rehearing en banc of this court's order entered 

September 27, 2019, denying his application for a certificate of appealability. The petition 

initially referred to this panel, on which the original deciding judge does

on

was
not sit. After review of

the petition, this panel issued an order announcing its conclusion that the original application was 

properly denied. The petition was then circulated to all active members of the court, none of
whom requested a vote on the suggestion for an en banc rehearing. Pursuant to established

court procedures, the panel now denies the petition for rehearing en banc.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk

APPENDIX No. 2.
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

j.

CASE NO.: 4:04CR430 
4:18CV1206

)
)JORGE A. MARTINEZ,
)

JUDGE DONALD C. NUGENT)Petitioner, i

) i
)V.
)

MEMORANDUM OPINION)UNITED STATES OF AMERICA
) AND ORDER
)Respondent. :

This matter comes before the Court upon Petitioner Jorge Martinez’s Motion to Vacate,

Set Aside, or Correct Sentence by a Person in Federal Custody, pursuant to 28 U.S.C. § 2255.

(ECF # 369). Petitioner seeks to vacate, set aside, or correct his sentence on eight counts of drug i

distribution in violation of 21 U.S.C. § 841(a)(1) & §841 (b)(1)(C); fifteen counts of mail fraud

in violation of 18 U.S.C. § 1431; ten counts of wire fraud in violation of 18 U.S.C. § 1343;

twenty-one counts of health care fraud in violation of 18 U.S.C. § 1347; and two counts of health

care fraud resulting in death in violation of 18 U.S.C. § 1347.

FACTUAL AND PROCEDURAL HISTORY

The following is not meant to be a comprehensive or exhaustive factual and procedural 

history. Instead, this Court has included all relevant factual and procedural history to Petitioner’s

habeas petition grounds for relief.

On August 25,2004, Petitioner was charged in an indictment with fifty-four counts,

including distribution, mail fraud, wire fraud, health care fraud, and two counts of health care

fraud that resulted in a death. (ECF #1). On December 15, 2004, Petitioner was charged in a

superseding indictment with sixty counts, including distribution, mail fraud, wire fraud, health

;
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care fraud, and two counts of health care fraud that resulted in a death. (ECF #26).

Petitioner proceeded to trial, and on January 12, 2006, a jury convicted him of eight

counts of drug distribution in violation of 21 U.S.C. § 841(a)(1) & § 841 (b)(1)(C); fifteen counts

of mail fraud in violation of 18 U.S.C. § 1431; ten counts of wire fraud in violation of 18 U.S.C.

§ 1343; twenty-one counts of health care fraud in violation of 18 U.S.C. § 1347; and two counts

of health care fraud resulting in death in violation of 18 U.S.C. § 1347. (ECF #116). On June 9,

2006, this Court sentenced Petitioner to 240 months on the distribution, mail fraud, and wire

fraud counts, 120 months on the health care fraud counts not resulting in a death, and two life

terms for the two health care fraud resulting in death convictions. (ECF #149). The Court ordered

these sentences to run concurrent. (Id.). On December 1, 2009, the Sixth Circuit affirmed this

Court’s decision. (ECF #243).

On July 31, 2008, Petitioner filed a Motion for a New Trial Based on Newly Discovered

Evidence concerning Dr. Lowell Kennedy’s expert testimony at his criminal trial that resulted in

the above convictions. (ECF #227). This Court denied that motion on December 17, 2008. (ECF

#233). Petitioner never appealed this Court’s decision.

On October 31, 2011, Petitioner filed a motion for relief pursuant to 18. U.S.C. § 2255.

(ECF #263). The motion itself was 21 pages long, included one page of “instructions,” a one

page cover letter, and an eleven page “introduction - objection to review by Judge Donald C.

Nugent.” (Id.). Added to this was a 628-page “motion’s memorandum, points, and issues of

appeal.” (Id.). On December 8, 2011, this Court granted the United States’ motion to strike

Petitioner’s habeas petition as noncompliant with Local Rule 7.1. (ECF #267-68). On May 21,

2012, more than five months after striking Petitioner’s Section 2255 petition, this Court, having

received no further filings, dismissed Petitioners habeas petition with prejudice. (ECF #276).
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On Jiine 9, 2014, the Sixth Circuit Court vacated the District Court’s order for dismissal

with prejudice and remanded for further proceedings in which Petitioner could refile a compliant 

Section 2255 petition. (ECF #300). On August 25, 2014, Petitioner filed a new habeas petition 

pursuant to 18 U.S.C. §2255 that was 23 pages long accompanied by a 628-page affidavit. (ECF 

#303). The “affidavit” was simply a renamed copy of the 628-page “memorandum, points, and 

of appeal” stricken as part of Petitioners first Section 2255 motion. On October 14, 2014, 

this Court again struck Petitioner’s Section 2255 motion and ordered him to file a compliant 

petition by November 14, 2014. (ECF #309). Instead of filing a compliant petition, Petitioner 

instead appealed this Court’s order granting the government’s motion to strike his noncompliant 

habeas petition. (ECF #310). On December 15, 2014, the Sixth Circuit Court of Appeals 

dismissed Petitioner’s appeal as to this Court’s order to file a compliant petition. (ECF #315).

!

issues

!

Finally, on November 25, 2014, eleven days past the court imposed deadline for Petitioner to

refile a compliant Section 2255 motion, this Court dismissed Petitioner’s habeas petition and

ordered that “[n]o further filings under 28 U.S.C. §2255 will be accepted from this Petitioner.”

(ECF #313).

On November 21, 2016, Petitioner filed a Motion to Reopen Section 2255 proceedings.

(ECF #340). On February 13, 2017, Petitioner filed a Motion to Vacate the Judgments of

Convictions Based on Rules 60(b)(2), (4), and (6). (ECF #342). On September 5, 2017, this

Court denied both of these motions. (ECF #348).

On May 23, 2018, Petitioner filed a Motion to Vacate Judgments of Convictions,

Sentences, and Affirmations pursuant to Rules 60(d)(1) and (3) of the Federal Rules of Civil

Procedure. (ECF #355). This Court denied this motion on May 30, 2019. (ECF #356). Petitioner

filed a Motion to Reconsider (ECF #357). Petitioner then filed a notice of appeal for the denial of
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this Motion to Vacate (ECF #355) on June 18, 2018 (ECF #358), which was held in abeyance by

the Sixth Circuit pending the resolution of the pending Motion to Reconsider. (ECF #359). This
iCourt denied Petitioner’s Motion to Reconsider on August 6, 2018 and didn’t issue a certificate !

of appealability. (ECF #360). On December 4, 2018, the Sixth Circuit denied Petitioner’s

application for a certificate of appealability on his Motion for Reconsideration. (ECF #362).

On August 24, 2018, the Sixth Circuit Court of Appeals denied a motion by Petitioner for

authorization to file a second or successive Section 2255 motion as unnecessary. (ECF #361). On :!

January 9, 2019, Petitioner filed another motion for authorization, with his Section 2255 Motion

attached. The Sixth Circuit found that his proposed Section 2255 Motion is not second or
!■

successive because his prior Section 2255 motions were not decided on their merits. (ECF #363).

Petitioner never filed his Section 2255 motion at the district court.1 Nonetheless, this !
l!Court sought a response from the Government on January 30, 2019. (ECF #365). The actual 

motion and addendum were “re”-filed on March 12, 2019. (ECF #369 and 370).2

!!

h

ANALYSIS
ii

I. Motion to Vacate under 28 U.S.C. § 2255

A petitioner that moves to vacate, set aside or correct a sentence pursuant to 28 U.S.C.
;

§2255 must demonstrate that: (1) the sentence was imposed in violation of the Constitution or

laws of the United States; (2) the court was without jurisdiction to impose the sentence; (3) the

’Petitioner has filed multiple letters with this Court complaining that his habeas petition 
had never been docketed. However, Petitioner never filed his petition with the district court. 
Because Petitioner is pro se, this Court is giving Petitioner the benefit of the doubt in considering 
this petition.

i

2Due to Petitioner’s error in failing to file the petition with the district court, the 
Government’s response appears on the docket prior to Petitioner’s motion and addendum.

4
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sentence was in excess of the maximum authorized by law; or (4) it is otherwise subject to

collateral attack. See 28 U.S.C. § 2255. As such, a court may grant relief under § 2255 only if a

petitioner has demonstrated “a fundamental defect which inherently results in a complete 

miscarriage of justice.” Id. (internal quotation and citation omitted). If a Section 2255 motion, as
!

well as the record, conclusively show that the petitioner is not entitled to relief, then the court i

need not grant an evidentiary hearing on the motion. See 28 U.S.C. § 2255; see also Valentine v. j

United States, 488 F.3d 325, 333 (6th Cir. 2007) (stating that no evidentiary hearing is required

where there “record conclusively shows that the petitioner is entitled to no relief’) (quoting !

!Arredonda v. United States, 178 F.3d 778, 782 (6th Cir. 1999)); Blanton v. United States, 94

F.3d 227, 235 (6th Cir. 1996).

II. Bar of Further Filings Under 18 U.S.C. §2255 :!

Petitioner filed numerous habeas petitions under 18 U.S.C. § 2255 that were not i

compliant with the local rules. (ECF #263, 303). This Court struck those petitions and ordered

Petitioner to file a compliant petition in order to consider the petition on its merits. (ECF #267-

68, 309). Petitioner failed to file a compliant petition twice, resulting in this Court finally issuing

a ruling dismissing Petitioner’s last noncompliant petition and ordering that “ [n]o further filings

under 28 U.S.C. § 2255 will be accepted from this Petitioner.” (ECF #313). This bar is still in

effect.

Timelinessm.
Any post-conviction motion to vacate is subject to a one-year period of limitation. 28

U.S.C. § 2255(f). The period of limitation runs from the date the judgment becomes final. 28

U.S.C. § 2255(f)(1). Petitioner appealed his sentence to the Sixth Circuit Court of Appeals,

5

i
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which issued its mandate affirming his convictions and sentence on March 30, 2010. (ECF

#244). Petitioner subsequently filed a petition for writ of certiorari with the United States

Supreme Court on May 25, 2010 (ECF #249), which the Supreme Court denied on November 3, 

2010. (ECF #250). A petitioner’s judgment becomes final when the Supreme Court either denies :

the petition for the writ of certiorari or decides the case on the merits. Johnson v. United States,

246 F.3d 655, 657 (2001). Therefore, Petitioner’s conviction became final on November 3, 2010.

Consequently, the one-year period of limitation began to run at that time, and petitioner had until

November 3, 2011 to file a motion to vacate.

In this case, Petitioner did not file his motion to vacate on this ground for relief within the

one-year period of limitation. While Petitioner’s initial Section 2255 motion was filed with this 

Court on October 31, 2011 (ECF #263), that motion was eventually stricken and dismissed with

prejudice even after the Sixth Circuit provided Petitioner with the opportunity to refile a

compliant petition. (ECF #313). After this Court dismissed Petitioner’s Section 2255 motion on

November 25, 2014, Petitioner didn’t even attempt to file another habeas petition until August of

2018. Petitioner’s instant motion to vacate was filed with this Court on March 12, 2018. (ECF

#370). Even giving Petitioner the benefit of the doubt that he filed this petition on September 18

2018, the date at which he sought permission for his second petition from the court of appeals,

his petition is untimely.

Actual InnocenceIV.

Arguments not raised at trial or on direct appeal may be deemed procedurally defaulted. 

Where a defendant has procedurally defaulted a claim by failing to raise it on direct review, the

claim may be raised in habeas only if the defendant can first demonstrate either cause and actual

6
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prejudice or that he is actually innocent. Bousley v. United States, 523 U.S. 614, 622 (1998)

(citations omitted).

In his first ground for relief, Petitioner claims that this Court applied an improper

standard to the health care fraud resulting in a death charges. He never raised this upon direct

appeal, however, Petitioner asserts that he is actually innocent. Additionally, a claim of actual 

innocence can provide an exception to the one-year filing deadline. To establish a claim of actual 

innocence, Petitioner is required to present new evidence that establishes “it is more likely than

;not that no reasonable juror would have found petitioner guilty beyond a reasonable doubt.”

Schlup v. Delo, 513 U.S. 298, 327 (1995). The new evidence presented must be reliable and

trustworthy. See Id. at 324. Here, Petitioner does not present any new reliable evidence.

Petitioner has based his claim of actual innocence upon the Supreme Court’s decision in

Burr age v. United States, 571 U.S. 204 (2014). Burr age applied the “but-for cause of the death

or injury” standard to 21 U.S.C. § 841(b)(1)(C). Id. At 219. In Petitioner’s direct appeal, the

Sixth Circuit Court of Appeals upheld Petitioner’s convictions under a different statute’s penalty

enhancement, 18 U.S.C. §242. There, the Sixth Circuit concluded that “proximate cause is the

appropriate standard to apply in determining whether a health care fraud violation ‘results in

death.’” This Court instructed the jury as to this appropriate standard, therefore, Burr age does not

entitle Petitioner to relief. In addition, the standard applied to Petitioner’s case was actually a

stricter causation standard than the one applied in Burr age. Therefore, Petitioner could not have

been prejudiced by the application of a stricter standard. Petitioner’s claim of actually innocence

is denied.

7
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r;

Dr. Kennedy’s TestimonyV.
;

In his second ground for relief, Petitioner asserts that his right to due process was violated

when this Court allowed Dr. Kennedy’s expert testimony. While Petitioner raised the issue of Dr.

Kennedy’s expert testimony at his criminal trial in a Motion for a New Trial Based on Newly 

Discovered Evidence, Petitioner failed to appeal this Court’s decision denying the motion for a
i

few trial. Because Petitioner failed to raise this issue upon direct appeal, his claim is procedurally

defaulted, unless Petitioner is able to demonstrate either cause and actual prejudice or that he is

actually innocent. Bousley 523 U.S. at 622. To satisfy the cause and prejudice standard,

Petitioner must “shoulder the burden of showing, not merely that the errors at trial created a
j

possibility of prejudice, but that they worked to his actual and substantive disadvantage. United

State v. Frady, 456 U.S. 152, 170 (1982). Because Petitioner failed to raise this issue on direct

appeal, and he doesn’t even attempt to show cause in failing to raise this claim, his second

ground for relief is procedurally defaulted and thus denied.

SentencingVI.

In his third ground for relief, Petitioner claims that this Court incorrectly calculated the

amount of loss at $60 million, rather than the $45,000 that was charged in the indictment.

Petitioner raised this claim in his direct appeal to the Sixth Circuit Court of Appeals. The Sixth

Circuit explained that the Government supported the loss calculation for all the treatment that 

was given and billed by Petitioner throughout his “scheme to defraud” from January 1998 until

September 2004. (ECF #243 at 31-32). The Court held that “the district court did not commit

error when it accepted the reimbursement amounts over the years which Martinez was

committing the fraud when, it ordered the restitution.” (Id. at 32).

8
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A § 2255 motion may not be used to relitigate an issue that was raised on appeal absent

highly exceptional circumstances, such as an intervening change in law. Dupont v. United States,
:

76 F.3d 108, 110 (6th Cir. 1996). Petitioner does not argue any change in the law3 or other

highly exceptional circumstances that would allow him to relitigate this issue in the instant

motion. Therefore, Petitioner’s third ground for relief is denied.

VH. Prejudicial Spillover Effect
i

Petitioner bases his fourth ground for relief on the claim that his case suffered from

prejudicial spillover and retroactive misjoinder due to the first count of conspiracy being

dismissed by the district court for a lack of evidence and the two counts of health care fraud

resulting in a death that he claims should now be dismissed pursuant to the Supreme Court’s

ruling in Burr age.

Petitioner challenged the sufficiency of the evidence against him after the conspiracy

count was dismissed in his direct appeal to the Sixth Circuit Court of Appeals. Because the Sixth

Circuit upheld Petitioner’s convictions as being supported by sufficient evidence even after the

district court dismissed the conspiracy charge, this issue has been fully litigated, and Petitioner

may not relitigate the issue in a habeas petition absent highly exceptional circumstances. Dupont,

76 F.3d at 110. Petitioner has not demonstrated such highly exceptional circumstances, and,

therefore, his claims fails.

Additionally, there was no dismissal of the health care fraud resulting in death counts. As

furthermore, Petitioner’s reliance on Nelson v. Colorado, 137. S. Ct. 1249 (2017) is 
misplaced because the Supreme Court in Nelson actually established that the presumption of 
innocence is restored when a defendant’s conviction is overturned. Id. at 1255. Petitioner does 
not have the same presumption of innocence that the Nelson court imparted upon the defendants 
in that case because Petitioner’s convictions have been continuously upheld, not reversed.

9
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stated previously, Petitioner’s actual innocence claim fails under Burr age. As Petitioner was
!.

unable to meet the burden of demonstrating that he was actually innocent, these counts would not

be dismissed as he argues. Because of this, there is no prejudicial spillover or retroactive

misjoinder, and Petitioner’s claim is denied.

Even if this Court were to reach the merits of Petitioner’s fourth claim, it would still fail.
I

Petitioner mistakenly relies on Schaffer v. United States to assert that because the conspiracy

count was dismissed, the joinder was error as a matter of law. 362 U.S. 511 (1960). Petitioner’s

reliance is mistaken because the Supreme Court refused in Schaffer to “fashion a hard-and-fast

formula that, when a conspiracy count fails, joinder is error as a matter of law.” Id. at 516. The !

Court went on to say that the “trial judge has a continuing duty at all stages of the trial to grant a I

severance if prejudice does appear.” Id. There was no such prejudice in this case and all the

evidence was properly admitted even if no conspiracy claim had existed. Because there was no

such prejudice in this case, Petitioner’s claim is denied. I

IRetroactive misjoinder is governed by the same standards that are applied to a prejudicial
i

joinder analysis. United States v. Warner, 690, F.2d 545, 554 (6th Cir 1982). Petitioner is 

required to show compelling prejudice or prosecutorial bad faith in bringing the initial conspiracy
I
i-

charge in order to succeed on this claim. Id. Petitioner’s conclusory statements that the

prosecution acted in bad faith or that he was prejudiced are not sufficient to rise to the required

level to be shown here. Therefore, Petitioner’s claim in his fourth ground for relief is denied.

CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. § 2253, the Court must determine whether to grant a certificate of

appealability as to any of the claims presented in the Petition. 28 U.S.C. § 2253 provides, in part,

10
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as follows:

(c)(1) Unless a circuit justice or judge issues a certificate of appealability, an appeal 
may not be taken to the court of appeals from -

(A) the final order in a habeas corpus proceeding in which the detention 
complained of arises out of process issued by a State court; or

(B) the final order in a proceeding under section 2255.

(2) A certificate of appealability may issue under paragraph (1) only if the applicant 
has made a substantial showing of the denial of a constitutional right.

(3) The certificate of appealability under paragraph (1) shall indicate which specific 
issue or issues satisfy the showing required by paragraph (2).

!

In order to make “substantial showing” of the denial of a constitutional right, as required
!under 28 U.S.C; § 2255(c)(2), a habeas prisoner must demonstrate “that reasonable jurists could

debate whether .. .the petition should have been resolved in a different manner or that the issue

presented were ‘adequate to deserve encouragement to proceed further.’” Slack v. McDaniel, 529

U.S. 473, 484, 120 S. Ct. 1595, 146 L. Ed. 2d 542 (2000) (quoting Barefoot v. Estelle, 463 U.S.
i880, 893 n.4, 103 S. Ct. 3383, 77 L. Ed. 2d 1090 (1983)).

Where a district court has rejected the constitutional claims on the merits, the petitioner

must demonstrate only that reasonable jurists would find the district court's assessment of the

constitutional claims debatable or wrong. Slack, 529 U.S. at 484. Where the petition has been

denied on a procedural ground without reaching the underlying constitutional claims, the court

must find that the petitioner has demonstrated that reasonable jurists could debate whether the

petition states a valid claim of the denial of a constitutional right and that reasonable jurists could

debate whether the district court was correct in its procedural ruling. Id. "Where a plain

procedural bar is present and the district court is correct to invoke it to dispose of the case, a

11
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reasonable jurist could not conclude either that the district court erred in dismissing the petition ;

or that the petitioner should be allowed to proceed further." Id.
>
iFor the reasons stated above, the Court concludes that Petitioner has failed to make a

substantial showing of the denial of a constitutional right and there is no reasonable basis upon
;

which to debate this Court’s procedural rulings. Accordingly, the Court declines to issue a
I

certificate of appealability.

CONCLUSION

Because the files and records in this case conclusively show that Petitioner is entitled to

no relief under § 2255, no evidentiary hearing is required to resolve the pending Motion. For the

reasons set forth above, Petitioner’s Motion to Vacate, Set Aside or Correct Sentence Pursuant to

i28 U.S.C. § 2255 (ECF # 369) is DENIED. Furthermore, because the record conclusively shows

!that Petitioner is entitled to no relief under § 2255, the Court certifies, pursuant to 28 U.S.C. §

1915(a)(3), that an appeal from this decision could not be taken in good faith, and that there is no

basis on which to issue a certificate of appealability. 28 U.S.C. § 2253; Fed.R.App.P. 22(b). IT

IIS SO ORDERED.

/f- I
DONALD C. NUGENT 
United States District Judge

!

10,'LoGDATED:
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the concerns of the Court?1

THE COURT: If I am going to give the2

instructions at the beginning of the argument, they will3

know what- charges are before them.4

Well, Count 2 can now be'Count 15 MR. WINE:

or start with -- or go to 2 through 60.6

MR. SYNENBERG: 2 through 60.7.

THE COURT: . Believe me, the jury is-not 

going to hear one count from .another.'

MR. WINE: They may say where is Count 1?

8

9

10

MR. SYNENBERG:’ They are not going to say it

to us.

THE COURT: But anyway, I will give you a

I have beeri doing allI don't do this lightly, 

these cases, and I can't see this at all. 

put it in a light most favorable, even on a one-to-one

chance.

I am trying to

buyer relationship, buyer and seller, you would do that,

On repeated occasions, somebody
;

and you can say, "Okay, 

came there just to get it."

that your witnesses said that it wasn't a medical
......... ne riv. v.t

:' .went to see Dr. Martinez that didn't have a medical^

problem whether -- that wasn't identifiable by an X-ray,..

MRI scan or a prior doctor report, either herniated disk^._
^Tvisr*:

;
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slipped disk, bad disk.1
il;l

s^asac*
testimony, they had a demonstrable medical issue that

2 ;
3

[I
would cause pain, could cause pain, and they were there.• 4

•ZASbiZSJR&iilLI JOTMrXT'Sa.

and represented to Dr. Martinez and his staff that they
raggifXtiv^

And their medical 'record reflected this.

5
-1< •:> y~%T7• LjSiS

had this.6
I[.y

<•
7 Maybe if you want to look at..all those 

medical records of the. alleged co-conspirators over the ;8 Iftiues.«* k. ■ - a
ievening and show that somebody like the FBI agent went in

£aSE32^p25ras

and said "I would like to have some OxyContin, and one of 

if other doctors gave it to me," and Dr. Martinez gave

9

I10
Byfraf.'vA

11
i3E-

it, and that person can come in and say, like you say, "I. 12
•i»i £ I i i mi.

it in the phone book and knew this guy was famous for13 saw
vfrM’^tpu: Igetting OxyCpntin, and I went and got it."

But my recollection is, every one of the •

14

15
•SijtlSEZ$r;yr:e*fSg*iSQ

16 ■ patient witnesses that testified had a demonstrable
l<«a£•?I »1

physioloqical iniury that they represented to
jKLLiSaiiWwajaAilcaak^gtiBtK'iiia&lr*

Dr. Martinez and then had it confirmed either by MRI,

17

18

other doctor report, or other.doctor referral, and19

Dr^Martine?'"itiheii 'treated purportedly for that, the pain20

resulted from that injury.21 ;

^ in fact, is the case, then I 

would then look, for, okay, Uzell says I really am not •

22
!

23

24 hurting. He didn't say that, but if he. did — or

Shihkaruk, I didn't really have pain; just want the25
V

i
i
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:m i OxyContin, nobody testified 

they certainly all told him

m. r • that they didn’t havePte:I
pain,£ 2 ' and!•

i they had pain.

So I think in order to have a
i. 3im conspiracy,m i ■ 4 you need someone tow ■ I * come in and say "1 didn't really have 

• . I .really didn't ‘need the medication for
im st the pain 

treatment and I 

If I

morning in my ruling.

5

I ■ i 6
was just getting this to get high."

7I: am wrong, you can tell me tomorrowi
& 8 / /

9 MR- SXNENBERG:

THE COURT: 

almost in stone but not in stone. 

MR. HALLINAN:

.1 would rather stay late.
10

My ruling is not in stone,
11

( 12
Good night, Judge.

we have exhibits we
. 13 MS * BETZER: judge,'

14 wanted to admit.
15 THE COURT:

16 ‘ 8:00 °'clock, and if you can put them in
17

18

We are supposed to do that at

a separate box, 

can take them downarea, container, area, and you guys 

after the instructions are done with Betsy.

We will bring up a couple.carts 

We may have to make 

I__think we_QnlyJbfl3tfiLJbMo._______

19 MS.,BETZER: 1 

and stack them oh the 

•21 - • - ^ition.al trips because

I ‘ 20 carts.

22 carts.

23
THE COURT: Are all those boxes 

MS. BETZER: Yes. 

sure that everything that

yours?

We need to go through

's not supposed to

24

25 . . them to make

i
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